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Indicate Cases of Very Great Importance* 
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* * 


Accounts 

Must be supported by proper evidence 

such as partnership books and docu- 
ments 33 (b) 

Acquiescence 

Proceedings of public officials 

— Their determinations of disputes 
are of high value — Long acquiescence 
and subsequent transactions on 
their basis though not estoppels, can- 
not be disturbed without clear proof of 
error — Evidence Act, S. 35 82 (b) 

Admission 

Admission in pleadings — Wrong con- 
struction of life insurance policy was 
assumed by Privy Council to be cor- 
rect, in view of the admission *220 (c) 

Relevancy — The relevancy 

of admission to be determined by 
reference to Evidence Act — Admis- 
sion by parent in a previous suit is not 
binding on son — Suing as an actual 
reversioner 164(a) 

Adverse Possession 

** Ceylon Prescription Ordinance, 

1871, S. 3 — Uninterrupted possession 
is not material unless adverse or is by 
independent title — Possession of co- 
heir is not such possession as against 
other co-heirs — Pretending to have no 
title or claiming as sole heir will not 
alter nature of possession — Ouster is 
necessary to constitute adverse posses- 
sion by co-heir — Ouster was not pre- 
sumed in this case from long continu- 
ed possession — Co-sharers. 243(c) 


Arbitration 


* ¥ 


** 


Arbitrator not maintaining — Notes 
of the proceedings before him — That 
does not entitle any of the parties to the 
arbitration to have the award set aside 

105 (g) 

— Award — Construction — Parties stat- 
ing to arbitrator that no co-sharer is 
entitled to demand accounts from ano- 
ther — - Award precludes parties from 
claiming accounts from one another for 
moneys realised prior to award 153 (b) 

Award — Portion of award invalid 

— If such invalid portion is separable, 
the remainder of the award is main 
tainable 105 (b) 

Evidence of arbitrator is admissi- 
ble when charges of dishonesty and 
partiality are made — But relevant evi- 
dence for such purposes should not be 
used for scrutinising the decision of the 
arbitrator on matters which are within 
his jurisdiction 105(d) 

* Jurisdiction of Court does not 

extend to scrutinizing estimate of value 
in the award 105 (f) 

* Misconduct of arbitrator — Whole 

of a choice plot allotted to one claimant 

in order to avoid division which was 
undesirable — Arbitrator was not partial 

105 (e) 

B ' 

Banker & Customer 

Principal cannot do by an agent 

what he cannot do himself — The powers 
of a general manager of a Bsmk cannot 
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Banker & Customer — (Conoid.) 

include the power of doing acts on 
behalf of the Bank, which would be 
ultra vires on its part — Canadian Bank 
Act forbidding dealing by Bank in 
capital stock of itself or other bank, 
contract of sale of shares entered into 
by bank general manager does not bind 
bank— Purchaser is not entitled to re- 
fund fi'om the bank, of the money paid 
by him for the shares and credited to 
the share-holder from whom the shares 
were purchased 25 4 

Bengal Chowkidari Act ( 6 of 1870) 

S. 1 — The term ‘ assigned ’ applies to 

lands assigned by Government or ap- 
propriated under its authority or with 
its permission — Right of Government 
to resume lands in Zamindari — Cannot 
be exercised unless it had reserved *to 
itself that right in the sanad granted 
to the Zamindor 22 (a) 

Bengal Land Revenue Sales Act (II 
of 1859) 

Limitation against purchaser runs 

from date of sale — Sale is free from 
encumbrances 82 (c) 

Bengal Patni Regulation (8 of 1819) 

Incidents of Patni tenure summarised 

111 (c) 

-Regulation is exempt from Bengal 

Tenancy Act — Dar- patnidars who have 
deposited the arrears of rent and got 
possession under the Patni Regulation 
are entitled to be in possession, exemp- 
ted from any proceeding under the 
Bengal Tenancy Act 111 (a) 

Bengal Revenue Sale Law (II of 
1859) 

Arrears of embankment charges or- 
dered to be denied under Certificate Act 
— Sale for such arrears under Act 1 1 of 
1859 is liable to be set aside 30 

Bengal Tenancy Act 

General scope indicated — Tenants 

having permanent interests were pro- 
tected from being ejected for arrears of 
rent — At the same time rent was made 
a first charge on the holding which was 
made liable to be sold in execution of a 
decree for arrears of rent 111 (d) 

Ss. 43 and 65 — S. 65 applies only 

where relation of landlord and tenant 
is subsisting 1 1 1 (b) 

S. 65 — S. 65 applies only where rela- 
tion of landlord and tenant is subsist- 
ing 111 ( b ) 


Buddhist Law 

Burmese — Nature, Scope, etc., of 

Dhammathats discussed — Manugye is of 
the highest authority 97 (b) 

(Burmese) — Succession — A sister 

succeeds to the property of her deceased 
sister, in preference to their father, 
where the sisters Have been living 
apart from and independent of their 
father — Mann Kyay is of the highest 
authority among the Dhammathats and 
where it is clear no reference need be 
made to other Dhammathats 97 (a) 

Burden of proof 

Evidence Act, S. 101 — Defendants 

having proved that property purported 
to be mortgaged did not exist. Plain- 
tiffs should prove that the entry in the 
deed was not fictitious 67 (f) 

C 

Civil Procedure Code (1882) 

S. 32 — Notice to show cause why a 

person should not be added as a party 
might be proper if S. 32 applied to the 
case 129 (f) 

Ss. 32 and 372 — It is doubtful whe- 
ther they apply after final decree — 
Civil P. C., (1882), Ss. 372 and 32 

129 (d) 

S. 244 — Suit to set aside decree and 

sale thereunder on ground of fraud — 

S. 244 does not apply 72 (a) 

* S. 248 — Notice calling upon person 

to show cause why he should not be 
substituted for the judgment-debtor is 
not proper notice 129(e) 

S. 24* — Notice to legal representa- 
tive im necessary for the Court to get 
jurisdiction 129(b) 

S. 248 — Property vesting in Official 

Assignee, after order for sale — Official 
Assignee can be properly brought before 
executing Court only by proceeding 
under S. 248 129 (c) 

(1908) — Scope — It is not retrospec- 
tive and an application under S. 89, 

T. P. Act, once barred is not received 

by the provisions therein 66 (b) 

* S. 11 — Non-parties are not bound 

by decision 67 (b) 

S. 11 — Partition suits by co sharers 

ending in decrees — Co-sharer party to 
them bound by them — Reason for same 
is the necessity to implead all co sharers 
and every allotment of property is to 
that extent a decree against the other 
co-sharers n 
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C P. C- 1908— {Concld.) 

S. 11 — Suit by Hindu widow for 

setting aside deer ee and sale thereunder 
on ground of fraud — Dismissal of suit 
does not bar suit by reversioner after 
widow’s death for declaration of his 
• title to the property 72 (b) 

** S. 64 (Old Code, S. 276) — Attach- 

ment does not invalidate alienation by 
operation of law — Property vesting in 
Official Assignee under Insolvent Deb- 
tors’ Act of 1848, after order for sale 
has been passed — Sale held without 
Official Assignee being properly brought 
before Court — Sale is inoperative 

129 (a) 

S. 100 — Binding nature of award 

with reference to certain persons, the 
legal representatives of deceased per- 
son is not a pure question of law 3 3 (d) 
S. 100 (S 584, C. P.C., 1882 )— Inter- 
ference by High Court is competent 
only on questions of law or procedure 

. 87 (c) 

S. 100 — Longstanding practice of 

permitting untenable second appeals 
would be upheld 87 (b) 

•• O. 8, R. 6 — Suit for accounts of joint 

family money-lending business — Defen- 
dants entitled to receive certain sum 
from plaintiff — Doctrine of equitable 
set off was applied 153 (a) 

O. 23, R. 1 — Damages claimed in 

plaint — Inability to prove same — Party 
not to be given liberty to bring fresh 
action 249 (c) 

• • Sch. 2, Para. 15 — Misconduct of ar- 

bitrator — Gross irregularity in proce- 
dure amounting to no proper hearing, is 
misconduct — Onus is on party alleging 
the irregularities 105 (c) 

* Sch. 2, Para. 20 —Award without in- 

tervention of Court is valid unless cor- 
ruption or misconduct of arbitrator is 
proved 105 (a) 

Company 

Directors — Duty of the directors is 

primarily to the company, but in spe- 
cial circumstances they may be held to 
be acting for individual share-holders — 
Action brought by certain share-holders 
as a class action, for declaration that 
the directors were trustees to the share- 
holders for profits made by them in 

certain transactions with another com- 
pany — Actions cannot be maintained 
without setting aside the transactions — 
Both the companies are necessary par- 

1914 N. & S. T. (P.C.)— 2 


Company- ( Concld .) 

ties — But where throughout (in an 
Ontario case) the action was treated as 
one by individual co-plaintiffs, and no 
prejudice had been caused, the non- 
impleadment of the two companies was 
overlooked 246 

Compromise 

* Compromise is not an alienation by 

limited owner but a family settlement 

44 

** Mortgage by one partner of whole 

of partnership property — Compromise 
releasing half to the other partner on 
payment of a certain amount towards 
debt — Mortgage found not binding by 
the Board on the other partners — The 
mortgage debt having been realised in 
full from the mortgaging partner, he 
sued the other for contribution as per 
terms of compromise — -Liability enfor- 
ceable despite the Board’s decision that 
the other’s share was not liable under 
the mortgage 10 

Contract 

** Ignorance or mistake in execution 

— Contract in language foreign to the 
parties — Presumptions to be applied in 
such cases — Signature in excusable 
ignorance — No binding contract be. 
tween parties 261 lb) 

** Oder by letter to the company was 

accepted by a minute of the Company 
wherein all the terms of the letter were 
not incorporated — The minute is the 
only contract between the parties and 
the letter is ineffective and cannot vary 
its terms 48 

Contract Act 

S. 196 — Contract made by agent — No 

antecedent authority — Consideration of 
how far agreement was acted upon is 
material 261 (c) 

Co-sharers 

.Adverse Possession — Ceylon law — 

Uninterrupted possession is not mate- 
rial unless adverse or is by independent 
title — Possession of co-heir is not such 
possession as against other co-heirs — 
Pretending to have no title or claiming 
as sole heir will not alter nature of pos- 
session — Ouster is necessary to consti- 
tute adverse possession by co-heir — 
Ouster was not presumed in this case 
from long possession 243 (c) 
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Criminal P. C» 

** S. 297 — Charge to the jury — De- 

famation — If the question to be consi- 
dered by the jury was not removed 
from their province, narration of facts 
in such a way in the charge to the jury 
as to leave an impression that the com- 
plainant was not so bad as the libel 
alleged him to be, is not by itself mis- 
direction 116 (b) 

* S. 297 — Defamation — Accused not 

formally asserting truth of libel, but 
repeatedly attempting to persuade jury 
that libel stated the truth — Judge’s 
narrative calculated to check the effect 
of this improper use of procedure is not 
misdirection 116 (f) 

Custom 

Family custom — Darbhanga Raj is 

an impartible Raj the right of succes- 
sion to the gaddi and to the property of 
the Raj Reasat, is by the rule of lineal 
primogeniture — Younger sons are 
entitled to maintenance — The wife of 
the younger son gets by a so hag grant 
the usufruct of a portion of the Raj 
Reasat — Females are excluded from 
succession — Babuana Grants are made 
to a male, while soJug grants are made 
to a female and in each case, the grant 
is for the benefit of the male descen- 
dants of the grantee — Immovable pro- 
perties purchased from Babuana 
properties are accretions to babuana pro- 
perties 76(b) 


Deed 

*, Consti uction — A road which was 

south of a Khal or Nullah stated to be 
southern boundary — The entire bed of 
the nullah and not only half of it must 
be deemed to be included within the 
boundary 74 

Construction — Award — Parties stat- 


ing to arbitrator that no co-sharer is 
entitled to demand accounts from 
another — Award precludes parties from 
claiming accounts from one another 
for moneys realised prior to award 

153 (b) 

Construction — Insurance — Insurer 


re-insuring the life of the insured with 
another insurer — Express terms of 
policy of re-insurance different in 
nearly every respect from those of ori- 
ginal policy — Circumstances showing 
policy of re- insurance was not a mere 
contract of indemnity — Recital that the 


Deed — (Concld •) 

re-msurer accepted the risk under the 
re-insurance on the same terms and 
conditions on which the original insurer 
granted the policy and by whom in the 
event of claim the settlement will be 
made cannot control the express pro- 
visions of the policy of re-insurance 

220 (d) 

* Construction — Interpretation of — 

Meaning of a deed is to be decided by 
the language used, interpreted in its 
natural sense — The deed reciting 
plainly that whatever right or title the 
several venders had was to go to sup- 
port the conveyance — This plain mean- 
ing should not be affected by specula- 
tions as to what particular right 
existing in the various vendors were 
present to the minds of some or all of 
the parties to the conveyance at the date 
of its execution 92 

Construction — Land described as 

being bounded by a certain river was 
held to abut on the river 189 


— Construction — Tramway Company 
having power-house and tramways in 
parishes of Kingston and St. Andrew, 
entitled under license to refund of rates 

— Power-house subsequently removed 
to another parish without any express 
provision being made about refund of 
rates to be paid there — Such rates were 
held not liable to be refunded 289 (b) 

— Mortgage bond — House number 

and Street name given not applying to 
any property in existence — Property 
described by metes and bounds, not 
belonging to mortgagor — Mistake not 
proved — Entry of the house must be 
held to be fictitious to the knowledge 
of the parties 67 (c) 


Defamation 

Journalist — No privilege attaches to 

journalist’s position and apart from 

Statute Law, his range of criticism is 

no wider than that of any citizen 

116 (c) 

Public acts of Judge enjoy no special 

exemption from adverse criticism 

F 116(c) 


E 

merits Act 

-S. 15 — Right to light— 

-Is actionable only 
ringement amounts to 


Infringement 
when such 
a nuisance 
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Evidence _ , , 

■** Relevancy — Question whether 

wrong description of property in deed 
was due to mistake — Fact that similar 
description in other transactions was 
held to be a mistake is not relevant 

67 (i) 

Evidence Act . 

.S. 24 — Confession — Admissibility — 

Statement made by accused to a person 
in authority is inadmissible in evidence 
unless proved to have been made volun- 
tarily, without hope or fear — It is a 
rul.e of policy and the statement is 
looked on with suspicion but there is 
no presumption in law that it is untrue 

155(c) 

S. 2*1 — Statement by accused induced 

by hope or fear is relevant and there- 
fore admissible — That fact affects its 
weight and not admissibility 155 (d) 

S. 32, sub S. 4 — Statement of a de- 
ceased person as to family custom, made 
after controversy is not admissible 

76 (f) 

S. 35 — Proceedings of public officials 

— Their determinations of disputes are 
of high value — Tong acquiescence and 
subsequent transactions on their basis, 
though not estoppels, cannot be dis- 
turbed without clear proof of error 

82 (b) 

S. 65, sub-S. 3 — Secondary evidence 

may be given to prove the contents of 
documents not to be found 48 (b) 

CSs. 93, 98] — Construction of license 

under which tramways were worked in 
Kingston, Jamaica — Meaning of the 
word “ Journey ” in the;charging words 
— No ambiguity — Pure questions of 
construction — Evidence and proceed- 
ings before the Privy Council (Jamaica) 
at the time of granting the license are 
not admissible — “ Journey ” meant one 
journey in one car 285 

* S. 114 — Fresh sale proclamation 

necessary under the law, not put in evi- 
dence — Property offered for sale was 
. presumed to be the property ordered to 
be sold 129 (g) 

S. 114 — The general presumption is 

in favour of the good faith and validity 
of transactions which have long stood 
unchallenged and inferences should not 
be lightly drawn against acts and docu- 
ments of deceased persons 184 (b) 


F 

Fishery , . 

Jalkar — Grant by Government in a 

tidal navigable river — Evidence of the 
grant must be clear and conclusive — 
The grantee can follow the river which- 
ever course it may take for the enjoy- 
ment of his right whether the shifting 
of channel is gradual and imperceptible 
or is the result of sudden and violent 
eruption — English Eaw — Not applica- 
ble in Bengal 48 (a) 

Foreigner . 

J urisdiction — Afghan subject of Amir 

of Afghanistan enlisted in British 
Indian regiment — Supreme Court of 
Hong Kong has jurisdiction over him 
under Foreign Jurisdiction Act, 1890, 
S. 4 and China and Corea Orders in 
Council Arts. Ill, V, VI, XIX, XXII, 
XXXV and L — Implied consent of 
Amir for jurisdiction being exercised 
over his subjects — Enlistment in 
army makes the subject a British pro- 
tected person and therefore subject to 
jurisdiction 155 (a) 

Fraud on power 

Island of Jersey — Power of appoint- 
ment exercised under a marriage settle- 
ment is valid even though there is a 
defeasance clause on a condition to be 
performed by a third party — “ Fraud 
on Power” defined and distinguished 
from “ Fraud” in common law — Four 
necessary ingredients to constitute 
“ Fraud ” — Full particulars of fraud 
should be given in the pleadings. 

184 (a) 

G 

Grants 

Babuana and Sohag Grants— Grants 

differ from absolute grants and are sub- 
ject to family custom 76 (a) 

Grant of license to Electric. Com- 
pany to operate tramways in Kingston 
in Jamaica — Powers reserved to Gover- 
nor, in nature of a derogation from the 
grant should be strictly construed — 
Generally the powers of such com- 
panies would include the right to deter- 
mine the routes — In this case the 
Governor had no power to refuse to 
sanction time table unless the company 
accepted the right of the public to be 
carried for one fare between any two 
points in one district even though it 
might be necessary to change cars — 
Governor also was not entitled to die- 
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Grants — ( Concld .) 

tate terms as to the fixing of the routes 
for giving effect to this claim of the 
public 289 (a) 

Guardian and Wards Act 

Procedure in proceedings in District 

Court, relating to Guardianship — A 
suit inter partes is not the proper form, 
although proceedings are subsequently 
transferred to High Court, under Let- 
ters Patent, Clause 13 41 (c) 

S. 9 — District Court has no Juris- 
diction over infants not resident in the 

district 41 (b) 

S. 19 — Guardian can be declared only 

if minor’s interests require it — Guardian 
cannot be appointed during father’s 
life-time unless he is unfit to be guar- 
dian 41 (e) 

H 

Hindu Law 

Alienation by widow, to pay prior 

debts — Recital in deed facilitate proof 
of necessity 295 (a) 

Alienation by widow to pay off prior 

mortgage by another limited owner — 
Prior mortgage must be shown to be 
for necessity 295 (b) 

Alienation by widow — Necessity was 

held proved on the facts of the case 

128 (b 

Applicability — Darbhanga family is 

governed by the Mithila School 76 (c) 

. Enumeration of Bandhus in Mitak- 

shara, is merely illustrative of the 

classes 1 ( d ) 

Family custom — General usage of 

custom is not defeated by its not being 
followed in a solitary instance in the 
family 76 (h) 

Guardianship— Fathers’ rights same 

as in English law, viz., a Trust which 
cannot be delegated though custody 
and education of minors may be en- 
trusted to another — Such entrustment 
is revocable — But the Court having 
jurisdiction over minors will consider 
what is for the welfare of the minor 
and if need be prevent revocation 

41(a) 

Joint family — Manager effectively 

represents it in all proceedings — Fore- 
closure decree against manager — No 
suggestion that manager did not act 
in the interests of family— T. P. Act, 
S. 85 not applying— Other members 
are bound by decree J 36 (a) 


Hindu Law — {Contd.) 

Joint family — Right to partition is 

necessary incident of the family pro- 
perty 76 (e) 

Partition puts an end to co-parce- 
nary rights 76 (g) 

Religious Endowment — Appropria- 
tion of income of Shebait by a person 
not competent to hold office of shebait 
does not affect title and a suit by shebait 
for declaration that he is entitled to 
receive the income is not within Art. 
124— Every time the stranger appro- 
priates he commits an actionable wrong 
and S. 23 of the Lim. Act applies 

72 (c) 

Reversioner — Admission by parent 

in a previous suit is not binding on for 
suing as an actual reversioner 164 (a) 

Reversioners — Consent must be ex- 
press — Consent is that of the whole 
body of reversioners 90 (b) 

* Reversioners — Suit by, for a decla- 

ration that certain alienations made by 
widow are good only for the period of 
her life — A remoter reversioner cannot 
bring such a suit when a nearer rever- 
sioner is alive and capable of maintain- 
ing an action 34 

Reversioner — Suit to set aside 

widow’s alienation — Onus of Proof of 
Necessity is on the purchaser which is 
not discharged by mere recitals in a 
deed without evidence aliunde 38 (a) 

Rules of construction have to be 

deduced from Hindu Law texts, and 
not from abstract reasonings— Words 
will have same meaning throughout a 
work * (b) 

Sapinda relationship is based on 

community of blood — Limitation on 
Sapinda relationship, apply as much to 
inheritance as to marriage etc. 1 (c) 


Succession — Mitakshara — Bandhus 

are Bhinnagotra Sapindas— Bandhus 
must be within five degrees from the 
common ancestor and mutuality of 
sapinda relationship must exist 1 (a) 

Widow — adverse possession against 

widow— Prior to 1353, such adverse- 
possession operated against ^rever- 
sioners . ... ^ l 

Widow— Alienation to be valid must 


he for legal necessity or consented to 

by reversioners— Burden of proof is on 
alienee— Proof must be independent 

90 (a) 
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Hindu Law — ( Concld .) 

* * Will — Construction — Gift to 

daughters in equal shares, and share of 
each to her sons on her death — Effect 
of sons being born after testator’s death 
is not that entire gift to the sons as a 
class fails but that such of them as were 
born at testator’s death take — Hindu 
Wills Act, S. 3 149 

** Will — Construction of Will deal- 

ing with self-acquired property — Period 
of distribution contemplated by the 
testator— Clause for survivorship with 
obligation imposed on its taking effect 
— Gift over to the survivor was intend- 
ed to take effect whenever the deaih 
of a son took place whether before or 
after the testator’s death 60 

Hindu Wills Act 

S. 3 —Gift to daughters in equal 

shares, and share of each to her sons 
on her death — Effect of sons being 
born after testator’s death is not that 
entire gift to the sons as a class fails 
but that such of them as were born at 
testator’s death, take 149 

1 

Income-Tax 

• * Company taking over the assets and 

liabilities of certain other companies 
that were being wound up — Assets 
taken at a particular valuation — The 
difference between the actual price rea- 
lised of an asset and the figure at which 
that asset stood considered as a gain 
of the company — The company is a 
trading company and not a mere reali- 
zation company and this gain is assess- 
able to income-tax 230 (a) 

•• Profit — Is earned when it is dealt 

with as- profit 230 (b) 

•• Trustees carrying on a newspaper 

concern on behalf of beneficiaries — Pro- 
fits of the concern taxed in the hands 
of the beneficiary — Must be taxed only 
as income derived by him from personal 
execution — S. 2 of the Income Tax Act; 
1895 as amended by S. 4 of the Income 
Tax Act, 1896, S. 5 of Act of 1895. 235 

Insurance (Life) 

Endowment policy — Non-payment of 

premium — Assurer covenanting to grant 
the assured a paid up endowment or in 
lieu thereof certain cash value, as per 
the Table of Loans and Surrender values 
attached to the contract of Insurance — 
Life Insurance Act 1908 of New Zea- 


Insurance (Life)— [Concld.) 

- land (Ss. 63 and 64) has no application to 
this kind of Endowment policy 203 

Life Insurance — Insurer re-insuring 

the life of the insured, with another in- 
surer — The express terms of policy of 
re-insurance different in nearly every 
respect from those of original policy — 
Circumstances showing policy of re- 
insurance was not a mere contract of 
indemnity — Recital that the re-insurer 
accepted the risk under the re- insurance 
“ on the same terms and conditions as 
those on which the original insurer 
granted the policy and by whom, in the 
event of claim the settlement will be 
made” cannot control the express pro- 
visions of the policy of re insurance 

220 (d) 

Life insurance — Policy containing 

recital that the insurer had agreed to 
accept the proposal of the person to be 
assured — Recital has not the effect of 
incorporating in policy all the terms of 
the proposal 220 (b) 

Life insurance — Policy providing 

that it should be avoided if the docu- 
ments on the faith of which policy was 
granted contained untrue statement — • 
Liability under policy was conditional 
on truth of every statement of fact con- 
tained in the documents forming the 
basis of the contract 220 (a) 

Interpretation of Statutes-Bye laws 

Construction of bye-laws — Sub- 
sections should be strictly construed 
to prevent Corporations from evading 
statutory provision for the sanction of 
the vote of rate-payers as a condition 
precedent or subsequent for the validity 
of a by-law, (Obiter) 18J (b) 

Interpretation of Statutes- 

Proviso should be taken together 

with language of previous portion 

140 (c) 

* ' Statute empowering His Majesty 

to erect a province, whose subjects 
shall be bound only by the laws of that 
province — Letters Patent issued under 
this statute defining the eastern boun- 
dary of the province as 141° east longi- 
tude — Letters Patent must be interpret- 
ed to have implied and authorised the 
delineation, on the actual surface of the 
earth, the effective boundary by an 
executive Act, which defines and 
represents the enacted boundary 266 
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Jurisdiction 

Absence of — Consent of parties 

does not create jurisdiction 140 (j) 

Foreigner — Afghan subject of Amir 

of Afghanistan enlisted in British 
Indian Regiment — Supreme Court of 
Hong Kong has jurisdiction over him 
under Foreign Jurisdiction Act, 1 '90, 
S. 4 and China and Corea Orders in 
Council, Arts. Ill, V, VI, XIX, XXII, 
XXXV and L — Implied consent of 
Amir for jurisdiction being exercised 
over his subjects — Enlistment in army 
makes the subject a British protected 
person “ and therefore subject to juris- 
diction ” — Foreigner 155(a) 

Point not raised in memo, of appeal 

— Point relating to jurisdiction of Trial 
Court and not depending on disputed 
facts was entertained in argument 
before Privy Council 140 (a) 

* Territorial jurisdiction — Erroneous 

decision that Court lias jurisdiction to 
entertain a suit does n jt bind non-par- 
ties 67 (a) 

L 

Laches 

Delay in suit by reversioner — Suit in 

time — Delay explained — No prejudice 
to suit 164 (b) 

Land Acquisition 

** Award of compensation — Princi- 

ples on which it is to be awarded in 
Canada — Same as in the law of England 
— The value to be paid for is the value 
to the owner as it existed at the date of 
taking, not the value to the taker — The 
value of the owner consists in all ad- 
vantages present or future the land pos- 
sesses but it is the present value alone 
of such advantages that falls to be de- 
termined 199 

•• Compensation for, to be paid on 

the value of the land to the owner, and 
not on the value to the taker — Restric- 
tions imposed on the land should be 
taken into consideration in fixing com- 
pensation — The chance of such restric- 
tions being discharged should also be 
kept in view 213 

•• Compensation should be the value 

of the land to the person dispossessed — 
This value may be prospective — But 
capitalised value of prospective pro- 
fits should not be added but the pros- 
pect of profits being earned shoul 1 be 
taken into account 283 (a) 


Land Acquisition — ( Condd .) 

Compulsory powers of the Tram- 
way company are those involved in and 
by construction of buildings — Site ac- 
quired for the use of its European Ins- 
pectors being not necessary for the 
working of the Tramway is not within 
the compulsory powers of acquisition 
of land by the Company. S. 5, Kingston 
and St. Andrews Tramway License, 
1897, S. 9 of the Tramway Law 1895. 
Law 33 of 1897 and 33 of 1898 
(Jamaica) 207 

Land taken with a reservation of 

the minerals to the vendor — The Com- 
mon Law of England and Ontario is, 
the vendor cannot in the absence of 
special bargain work the n, so as to let 
down the surface sold, for the natural 
right of support for the surface passes 
to the purchaser — Under the Railway 
Clauses Consolidation Act of 1845, 
Ss. 77 to 85 (England) the owner can 
work the mines but must submit to be 
compensated for their loss if the com- 
pany desires so to do — In the Dominion 
of Canada this natural right of support 
is not taken away but the Company is 
put on terms to compensate the mineral 
owner at once for loss of value arising 
from the liability to support — Railway 
Act of Canada, Ss. 26, 151, 177, 169 to 
171, 191 and 192 and 193 — Mines and 
minerals 239 

Land Acquisition Act 

' * Government granting land subject 

to their being resumable for public 
purposes — Test of “ public purpose ” 
is the general interest of the com- 
munity as opposed to the particular 
interest of the individuals — Resuming 
lands for erecting buildings for the use 
of Government Officials is for a public 
purpose 20 

Letters Patent (Calcutta), Cl- 12 . 

** Jurisdiction (Ordinary Original 

Civil) of the Calcutta High Court, Cl. 12, 
Letters Patent — Suit on a mortgage 
— Properties comprised in the mortgage 
being all situated outside Calcutta ex- 
cept for a portion which neither belong- 
el to the mortgagor, nor was intended 
by the parlies, to be a part of the mort- 
gaged property — The Calcutta High 
Court has no jurisdiction to entertain 
the suit 67 (h) 
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Limitation 

Law in Ceylon is 

nance of 1871 


contained in Ordi- 

243 (bj 


Limitation Act — ( Concld .) 

S. 88 — Application for order for sale 
under decree — Art. 183 applies 150 


Limitation Act 

S. 23 — Appropriation of incoine 

of shebait by stranger who was not com- 
petent to hold the office of shebait does 
not affect the title to the office and a 
suit by the shebait for declaration that 
he is entitled to receive the income is 
not within Art. 124 — Every time the 
stranger appropriates he commits an 
actionable wrong, in respect of which 
an action lies 72 (c) 

** (15 of 1877)— Sch. II, Art. 148— 

Mortgage by conditional sale — S. 53 
of the Transfer of Property Act (Act 
IV of 1882) — Right to redeem ordinari- 
ly accrues when the time limited for 
payment expires — Where the mortgage 
was liable to be liquidated before the 
time limited, by the usufruct which on 
the plaint allegations took place more 
than 60 years before suit the suit was 
held to be barred 36 

(1877)— Sch. 2, Arts. 180 and 179- 

Order by . Privy Council dismissing ap- 
peal for non-prosecution — Art. 180 does 
not apply — Application for final decree 
for sale— Time is 3 years from High 
Court's preliminary decree and not 12 
years from dismissal of appeal by Privy 
Council for non-prosecution 66 (a) 

Art. 124 — Appropriation of income 

of shebait by stranger who was not 
competent to hold the office of Shebait 
does not affect the title to the office and 


M 

Mines and Minerals 

** Land Acquisition — Land taken 

with a reservation of the minerals to the 
vendor — The common law of England 
and Ontario is the vendor cannot in the 
absence of special bargain, work them, 
so as to let down the surface sold for the 
natural right of support for the surface 
- passes to the purchaser — Under the 
Railway Clauses Consolidation Act 
(England) the owner can work the 
mines but must submit to be compen- 
sated for their loss if the company de- 
sires to do so - In the Dominion of 
Canada this natural right of support is 
not taken away but the company is 
put on terms to compensate the mineral 
owner at once for loss of value arising 
from the liability to support 239 

Mining 

Gold Coast Colony — Concessions 

Ordinance No. 14 of 1900 — Granting 
of Concessions of Mining rights — Rights 
of cutting trees, etc. — Certificate of 
validity of concessions — Rights of 
competing rival concessionaires — The 
date of recording the certificate of vali- 
dity determines priority — S. 23, Con- 
cessions Ordinance No. 14 of 1900 — 
Rival Concessionaires — Concessions 
over the same piece of land — Courts 
can adjust the right of the parties by 
exercising their discretion — Ss. 13 and 


suit by shebait for declaration that he is 
entitled to receive the income is not 
within Art. 124 — Every time the stran. 
ger appropriates he commits an action- 
able wrong, in respect of which an 
action lies . 72 (c) 

Art. 145— Oil-well mortgaged — Re- 
demption suit is governed by 30 years’ 
period — S ile by mortgagor to mortga- 
gee more than 12 years prior to suit for 
redemption bars redemption 86 

** Art. 179 (2) — Application for execu- 

tion beyond 3 years of High Court 
decree is barred where Privy Council’s 
dismissal was for want of prosecution 
of appeal, as it is not a final decree cr 
order uuder Rule V of Orders in Coun- 
cil of 15th June, 1853 65 

** Art. ^83 — Mortgage-decree by High 

Court, Original Side, under T.P. Act, 

is r\ 4 v* 

*■ >' * • 1 J . - X f . 


J o 




Mortgage 

Equity of Redemption is extingui- 
shed by a compromise between the par- 
ties to the mortgage — Bar to further 
suit 27 (a) 

Muhammadan Law 

Shiah Law — “ Muta ’’ or temporary 

marriage and its incidents as distingui- 
shed from a “Nikah ” marriage — Term 
of “ Muta ” marriage need not b e 
expressly extended. 63 

N 

Notice 

Agent not inquiring if the mortgagor 

had any interest in a particular proper- 
ty mortgaged — Knowledge to be impu- 
ted to the principal (mortgagee) that the 
entry of that property in the deed was 
‘ fictitious 67 (e) 


r~** _ _ 


Ll 
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Pardanashin lady 

**- Benavii mortgage in favour of legal 

adviser — Extortionate terms of deed — 
Onus lies heavily on mortgagee to show 
that his client was aware of the effect 
of the deed and the transaction was 
fair and honest 95 (a) 

Knowledge of her relatives is not 

sufficient to discharge the burden of 

proof 95 (c) 

Partnership 

•* Goods purchased or money raised 

separately, but for joint adventure Ad- 
venturers are liable as partners 132 

Partnership Suit 

* Accountability of partners and duty 

to discover all relevant documents in 
their possession 33 (a) 

Part Performance 

Part performance of a compromise 

will remedy all formal defects 27 (b) 

Penal Code 

** S. *199 — Journalist — Privilege — No 

privilege attaches to the journalist’s 
position and apart from Statute Law, 
his range of criticism is no wider than 
that of any citizen 116 (c) 

S. 499 — 9th exception, imputations 

made in good faith for protecting one’s 
own interest or that of the public — S. 52 
“ Good faith” does not attach to belief 
or action done without due care and 
attention 1 1 6 (d) 

* * S. 499 — Public acts of J udge enjoy 

no special exemption from adverse 
criticism 1 1 6 (e) 

Practice 

Conflict of laws — Mandatory order 

on defendant exposing him to proceed- 
ings on writ of habeas corpus in Eng- 
land cannot be made 41 (d) 

Contentions involving question of 

fact put forward for the first time in 
appeal should be rejected as loo late 

33 (c) 

-Jury-Objection to misdirection by 

Trial Judge taken by respondent for 
first time in argument before Privy 
Council was disallowed as great in- 
justice would otherwise be done to ap- 
pellant 283 (b) 

New plea — Objection to misdirection 

to jury by Trial J udge, taken by the 
respondent for first time in argument 
before Privy Council was dis Allowed as 
great injustice would otherwise be done 
to appellant — Practice, Jury 2 83 (b) 


Practice — (Concld.) *.l 

** New plea — Point not raised in 

memo, of appeal — Point relating to 
jurisdiction of Trial Court and not 
depending on disputed facts was enter- 
tained in argument before Privy Coun- 
cil. 140 (a) 

Pleadings, admission in — Construc- 
tion of life insurance policy — Wrong 
construction was assumed by Privy 
Council to be correct, in view of the 
admission 220 (c) 

Pleadings — Fraud — Ingredients, indi- 
cated — Particulars are necessary 184 (d) 

Precedents — English Criminal Law 

and practice are applicable to proceed- 
ings in the Supreme Court of Hong- 
kong under Art. XXXV (2) of the 
China and Corea Order in Council with 
such modifications as local circumstan- 
ces may require 155 (b) 

** Question of fact — Absence of evi- 

dence — Decision as to is one of law 67(j) 
Pre-emption 

* Custom of preemption existing 

when Mouza was not partitioned — 
Claim to pre-empt after the Mouza was 
perfectly partitioned — The ohms of proof 
is on the claimant, that the custom 
operates even after partition. 11 (e) 

Village communities in Br. India 

— Origin and development of the law 
of pre-emption discussed — When right 
of pre-emption depends on contract or 
custom, the same if disputed, must be 
proved H (d) 

Wajib-ul-arz — Construction — Pre- 

eruption by co-sharers and proprietors 
applicable to transfers by mortgagee — 
Mortgagee as such was held not entitled 
to pre-emption by being treated as co- 
sharer H ( a ) 

XVajib ul-arz - — Question depending 

upon interpretation of certain verna- 
cular words used therein — Records of 
the case sent to Privy Council must 
show the vernacular words 1 1 (b) 

Wajib-ul arzcS — They are evidence 

of custom of pre-emption and need not 
be corroborated by evidence of ins- 
tances in which such custom has been 
enforced — Such evidence is rebut, 
table 11 (I) 

Privy Council 

Criminal appeals — When leave is 

granted — Similarity to applications for 
special leave — Good grounds for allow- 
ing appeal alone are grounds for admis- 
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Privy Council — ( Concld ). 

sion and vice versa — Evidence to be 
gone into by the Board in criminal 
matters to consider irregularities as 
affecting them 155 (f) 

Criminal Trial — The Privy Council 

is not a Court of criminal appeal — Its 
practice in criminal cases is to interfere 
only, when an accused has been denied 
his elementary rights or there has been . 
a violation of the natural principles of 
justice — Misdirection to jury, which 
misdirection it is uncertain did or did 
not affect the jury’s mind — The Privy 
Council cannot assume or affirm mis- 
carriage of justice on account of such 
misdirection and interfere 116(a) 

Ground of interference in Criminal 

matters — To justify interference the 
conduct of a Judge should be a “ viola- 
tion of the principles of natural justice 
and not exercise of his discretion” which 
under the circumstances was not im- 
proper 155 (e) 

Longstanding practice of permitting 

untenable second appeals would be up- 
held 87 (b) 

Objectionable evidence — Not affect- 
ing verdict of jury — Does not amount 
to miscarriage of justice 155 (g) 

Order for leave to appeal in forma 

pauperis takes effect from its date 227(1) 

-Practice — Board will interfere with 

concurrent findings of fact under only 
peculiar circumstances. 184 (c) 

Practice — Concurrent findings of 

fact — No interference unless it is esta- 
blished that finding is clearly wrong 

82 (a) 

-Practice — -Concurrent judgments of 

Courts below by Judges better placed 
than Privy Council to know native 
customs etc. — Not to be reversed 
unless for apparent blunder or error 
in the way of dealing with the facts 

261 (a) 

• Practice — Question of fact — Concur- 

rent findings by the lower Courts — The 
Privy Council must be clearly convinc- 
ed that the evidence cannot possibly 
support the findings, before it can come 
to opposite conclusion 256 (a) 

* Practice — Privy Council will not 

decide unnecessary point 189 (c) 

Privy Council interfered in a finding 

of fact when the lower Courts differ in 
their opinion of the credibility of wit- 
nesses 38 (b) 

1914 N. & S. T. (P.C.)— 3 


Provincial Insolvency Act (3 of 
1907) 

* S. 37 — Under S. 2, sub-Ss. I and 2 

— Assignments and Preferences Act 
(Ontario) property may be mortgaged 
for money actually received but mere 
device to favour a particular creditor is 
voidable at other creditors’ instance 



256 (b) 


Reference 

-Supreme Court Act, S. 60 — Varia- 
tions in questions referred under — To 
be permitted cautiously when they cast 
light on amended provisions and not 
for hypothetical alterations 166 (a) 


Registration Act (3 of 1877) — 

. S. 28 — The properties comprised in 

a deed of- mortgage being all situated 
outside the limits of Calcutta, except 
for a portion which did not belong to 
the mortgagor, and which neither 
the mortgagee nor the mort- 
gagor intended to be included in 
the mortgage —Such fictitious entry 
does not entitle the deed to be register- 
ed in Calcutta — It was also a fraud 
practised on the registration Law and 
a registration obtained by fraud is not 
valid 67 (g) 

Ss. 32 and 33 — Presentation for 

registration by an agent not duly autho- 
rised according to Ss. 32 and 33 

Registration is invalid — Executant 
admitting execution does not make the 
registration valid 16 

**r ]S. 49 — British Columbia — Land 

Registry Act(Ch. 23, British Columbia 
Statutes 1906), Ss. 15, 24, 25, 29, 75, 
92 and 116 — Registration of titles to 
land in absolute fee is priitia facie evi- 
dence of title which is rebutted by 
admission of the title of the true owner 
— Admissibility in evidence and value 
of unregistered conveyance — Nature 
and extent of a “charge ” registered 
under the Act — No right of specific per- 
formance against true owner not a 
party to the agreement of sale — Coun- 
ter-claim and Rectification of the 
Register 170 

Registration-deed 

Description of houses in towns for 

registration — Proper description is by 
the street in which they are situate and 
the number which they bear in that 
street 67 (d) 
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Riparian Rights 

** “ Floatable river,” meaning of — 

River floatable only for loose logs is 
not floatable within Art. 400, Civil 
Code of Lower Canada 189 (d) 

** Land abutting on river on high- 

way is presumed under English law to 
include land ad medium filum — Land 
described as being bounded by a cer- 
tain river was held to abut on the 
river — Presumption applies in Canada 

189 (a) 

•* Rights of navigation and floating 

timber are independent of ownership of 
bed and are secured by statutory pro- 
visions in Quebec. Article 7349, Revis- 
ed Statutes of Quebec — 1906 189 (b) 

S 

Second Appeal 

Madras Rent Recovery Act, Ss. 9 and 

69— S. 372, C.P.C. (Act VIII of 1859) 
— Second appeal lies to the High Court 
from Order of District Judge affirming 
a decree of the Collector — Suit under 
Section 9 by landlord for enforcement of 
patta — Second appeal lies 87 (a) 

Service Tenures 

Lands given to officers charged with 

police duties in rural areas — Existence 
of chowkidari chakran lands in Bengal 
at the time of the Decennial Settlement 
— The Decennial Settlement of Bengal 
divided chakran into two classes (a) 
Tannahdary lands resumable by the 
Government and (b) all other chakran 
lands held by public officers or private 
servants and responsible for the public 
revenue — Reg. 1 , S. 8, Cl. 4 and S. 41 
of Regulation VIII of 1793 ; the Gov- 
ernment had reserved to itself the right 
of resumption in lands appropriated by 
Zamindars under its authority and 
which were not taken into account in 
the assessment of revenue 22 (b) 

Sonthal Parganas— Civil Procedure 
Code (1854) 

S. 385 — Description in section applies 

to Sonthal Parganas — Extension of 
Civil Procedure Code in 1867 removed 
the doubt as to whether ordinary Civil 
Courts could try suits exceeding 
Rs. 1,000 in value 140'(d) 

Law applicable to — General law does 

not apply —There is special legislation 
— Lieutenant-Governor of Bengal can 
vary the legislation by Gazette notifica- 
tion 140 (b) 


S* P- C. P- C- — (Concld.) * 

Suit on mortgage of land partly settled 

and partly unsettled, can be tried only 
by officer appointed by Lieutenant 
Governor under Sonthal Parganas Act, 
1855 and Sonthal Parganas Justice Re- 
gulation Act (1893)— Rules relating to 
usury contained in S. 6 of the Sonthal 
Parganas Settlement Regulation, 1872 
are binding on all Courts. 140 (i) 

Act 37 of 1855 — Effect was to vest 

administration of civil justice in officers 
appointed under the Act — Interpreta- 
tion of the proviso — Difference between 
proviso and exception — Proviso should 
be taken together with language of 
previous pcrtion — Suits mentioned in 
the proviso should be tried only by the 
special officers 140 (c) 

Sonthal Parganas Regulation (1872) 

»S. 6 — “Courts having jurisdiction 

in Sonthal Parganas” does not mean 
only Courts dealing with matt rs purely 
local 140 (f) 

Sonthal Parganas Justice Regula- 
tion ( 1 872) 

S. 9 — Words of exclusion in, refer to 

S. 5 of Regulation of 1872 140 (h) 

Sonthal Parganas Settlement Regu- 
lation (1872) 

Effect — Civil P. C., of 1859 and of 

1&61 thereafter applied only to suits ex- 
ceeding Rs 1,000 in value and tried in 
Courts established under Act 6 of 1871 
— Policy of Regulation — S. 5 has the 
effect of depriving Courts established 
under Act 6 of 1871, of jurisdiction to 
try suits for land exceeding Rs. 1,000 

140 (e) 

S. 6 — Provision is not oqe of mere 

procedure but is one of substance 140 (g) 

Specific Performance 

Suit in Ontario for specific perform- 
ance and in the alternative for damages 
— This is an equity proceeding — Judg- 
ment determining liability but leaving 
the question of damages for further en- 
quiry — An appeal lies from such judg- 
ment as a matter of right from the 
Court of appeal, to the Supreme Court 
of Canada — The judgment cannot be 
attacked in an appeal from the judg. 
menton damages made to the Supreme 
Court when no appeal had been filed in 
time from the former judgment and 
when special leave to appeal, under 
S. 71 of the Supreme Court Act from 
the same judgment had been refused — 
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Specific Performance — ( Concld .) 
Supreme Court Act (Canada), Ss. 38 (c) 
and 71 referred 279 

[Specific Relief Act] 

S. 54 — Damages being adequate relief 

— Injunction was not granted 249 (a) 

* S. 54 — Party wrongfully refusing to 

carry out contract — No injunction 
should be granted in his favour — Grant 
of injunction is discretionary 249 (b) 

S. 55 — Mandatory order on defend- 
ant exposing him to proceedings on 
writ of habeas corpus in England cannot 
be made 41 (d) 

Substitution 

Mortgagor agreeing to substitution 

of property got on partition is bound 
by it 95 (b) 

Succession 

Property of deceased left derelict 

taken possession of by Court officials — 
Possession is presumably for benefit of 
rightful claimants ~ 243 (a) 

Succession Act 

S. 1 1 1 — Will — Construction — Estate 

divided equally between two sons — 
Another clause directing the half of one 
son to be given to such son’s son if one 
be born on his attaining hisfull age — 
Under the terms of the will half the es- 
tate conveyed vested in the son a movte 
testatoris. 18 

T 

Taxation (Municipal) 

Exemption from, under an agree- 
ment with the city (Halifax) which re- 
ceived Legislative sanction as the 
Schedule of a Special Act — Contribu- 
tion paid towards the charges of a 
sewer constructed by the city — Is taxa- 
tion though it is a charge for benefit 
conferred and is not recurring like 
other taxes. 227 (2) 

Tort 

**• Suit for damages for death of a per- 

son — Under Br. Columbia Families 
Compensation Act as well as under 
Lord Campbell’s Act (Fatal Accidents 
Act 1846 of the United K ingdom) cause 
of action is different from that which 
deceased would have had if alive — S. 60 
of Consolidated Railways Act, prescri- 
bing a six months’ time limit for suits 
for damage caused by tramway, etc. 
does not apply to such suits but applies 
only to suits by which the injured 

person himself has a cause of action 

But the cause of action, in suits under 


Tort — (Concld.) 

Family Compensation Act or Lord 
Campbell’s Act can be extinguished by 
act of deceased, except where fraud 
has induced his act 224 

T. P. Act 

* * S. 53 — Assignment of^rights under 

decree — S. 53 does not apply directly as 
subject-matter of assignment is not 
immovable property — Question to be 
decided by reference to equity, justice 
and good conscience — Assignment part- 
ly a device to defeat creditors — Assign- 
ment is entirely invalid against credi- 
tors affected 137 

Trusts Act 

>S. 94 — Property of deceased left dere- 
lict, taken possession of by Court Offi- 
cials — Possession is presumably for 
benefit of rightful claimants 243 (a) 

u 

Ultra- Vires 

British Columbia — The Corporation 

of Vancouver has power to pass a by-law 
stopping a lane and leasing it under 
S. 125 — Sub S. 52 of the Vancouver In- 
corporation Act, 1900 (Statute of British 
Columbia, C. 54) and such by-law do 
not require the assent of voters under 
the Municipal Act, 1906 (Rev. Stat. of 
British Columbia, C. 170), S. 194 as 
“ giving a bonus” — Such by-law can be 
enacted in good faith even though a 
benefit, specifically accrues to particular 
persons 180 (a) 

Canada — Legislative powers of Do- 
minion under British North America 
Act, IS 67 (30 and 31 Viet. C. 3) Ss. 91 
sub-S. (29) 92, sub-S. 10 (a) and (c) 
overlaps power of provincial legislature 
under Alberta Railway Act (Stat. of 
Alberta, 1907, C. 8), S. 82, sub-S. 3 — 
Provincial Railways taking lands of 
Dominion Railway is ultra vires — Pro- 
vision is made for application in suita- 
ble cases to Board of Railway Commis- 
sioners under Railway Act, (R.S. Can. 
1906, C. 37), S. 8 166 (b) 

-Canada — The legislature of the Pro- 
vince of British Columbia has no 
authority to affect the status and powers 
of a Dominion Company incorporated 
under the Letters Patent issued under 
the Companies Act of the Dominion of 
Canada (R.S. Can. 1906 C. 39,— Part 
VI of the Companies Act of British 
Columbia (R.S.B.C, 1911, C. 39) is 




SUBJECT INDEX, l3l4 PRIVY COUNCIL. 


Ultra- Vires — ( Concld .) 

ultra vires under British North America 
Act, 1867 (30 and 31 Viet., C. 3), Ss. 91 
and 92 — Exhaustive definitions of the 
meaning and scope of expressions are 
not to be attempted but decisions should 
be confined to concrete questions which 
have actually arisen in circumstances the 
whole of which are before the Court 174 

• Jurisdiction — Powers of Board of 

Railway Commissioners by an order 
authorising over-bridges to apportion 
costs to Provincial Railway - Ss. 59, 
237 and 238 of the Railway Act (R. S. 
Can. 1906, C. 37)— British North 
America Act, 1867 (30 Viet. C. 3), S. 92, 
sub-S. 10 — The mere fact that a third 
party would be benefited by the works 
could not give the Board jurisdiction to 
make them pay a portion of the cost 
when the order is not one under S. 59 
but merely a permissive one 217 

W 

Wajib-ul arz 

Construction — Partition clause — 

Sharers in other mahais were held not 
to have any proprietary interest in the 
separated mahal 11 (c) 

Will 

** Construction — Codicil making ad- 

ditional provision in favour of one of 
the legatees under the will — Superses- 
sion of other bequests in will — Inten- 


W ill- (Concld.) 

tion not unambiguously expressed— 
Dispositions in will will not be affected 

258 

•• Construction — Estate divided 

equally between two sons — Another 
clause directing the half of one son to 
be given to such son’s son if one be 
born on his attaining his full age — 
Under the terms of the will half the 
estate conveyed vested in the son a 
morte testatoris 18 

Words 

** Auras Putra Poutradik ” — Meaning 

will be modified by family custom as to 
succession 76 (d) 

Concession, meaning of — Gold Coast 

Colony Concession Ordinance — 1 Con- 
cession * means any writing whereby 
any right, interest or property in or over 
land with respect to minerals, precious 
stones, timber, rubber or other products 
of the soil purporting to be conveyed 
by a native 210 (b) 

Journey —Construction of license 

under which tramways were worked in 
Kingston, Jamaica — Meaning of the 
word “ journey ” in the charging words 
— No ambiguity — Pure question of con- 
struction — Evidence and proceedings 
before the Privy Council, (Jamaica) at 
the time of granting the license are not 
admissible “Journey” meant one 
Journey in one car 285 
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PRIVY COUNCIL- 


A- 1- R- 191 4 Privy 

(From Nagpur.) 

29th June. 1914- 

Lord Moulton, Lord Parker of 
Waddington, Sir John Edge and 

Mr. Ameer Ali. 

Ramchandra and others — Appellants 

v. 

Vinayak and another — Respondents. 

On appeal from the Court of the Judi- 
cial Commissioner, Central Provinces. 

(a) Hindu Law — Succession — Mitakshara 
Bandhus are Bhinnagotra Sapindas— -Bandhus 
must be within five degrees front the common 
ancestor and mutuality of sapinda relationship 

W T S heterm’ “ Bandhu” as used in the Mitakshara is 
technical in its significance. «.«..) signifies Bhmna- 
gotra Sapindas (*.«.,) persons who are related to 
the propositus through one or more females. h 

two tests for heritability among bandhus are (1) 
that the sapinda relationship on which the bent 
able right of collaterals is founded ceases with the 
fifth degree from the common ancestor (2) that 
in order to entitle a man to succeed to the inheri- 
tance of another, he must be so related to the 
latter that they are sapindas of each other. I texts 

and case-law exhaustively discussed). 

i b> Hindu Law— Rules of construction have 

to be deduced from Hindu Law texts - 
not from abstract reasonings— Words will 
have same meaning throughout a work. 

Hindu Law contains its own principles ot ex- 
position and questions arising under it cannot ?f 
determined on abstract reasoning or analogies 
borrowed from other systems of Law, but must 
depend for their decisions on the rules and doc- 
trines enunciated by its own law givers and recog- 
nised expounders. 

It is a well understood rule of construction 
amongst the authors of the Institutes of Hindu 
Law, that the same word must be taken to have 
been used in one and the same sense through- 
out a work unless the contrary is expressly indi- 
te ) Hindu Law — Sapinda relationship is based 
on community of blood— Limitation on Sapinda 
relationship, apply as much to inheritance as 
to marriage etc. 


It is now recognized that the true theory of 

Sapinda relationship propounded by f P ‘ ITcT] 
wara was based on community of blood. IP.3, C.l.J 

The limitations of Vignaneswara on 
relationship are not merely confined to mz-rviagc 
etc., but relate equally to inheritance . [P- 5. C. 2.J 

(d) Hindu Law — Enumeration of _ Bandhus in 
Mitakshara. is merely illustrative of the classes. 

The enumeration of the Bandhus in the Mitak- 
shara is only illustrative of the proposition that 

there are three classes of HinduS . ‘ 

does not mean that the classes can be added to. 

DeGruytlier and J. M. Parikh for 

AP Ss a a n ndG. R. Lowndes— lor Respdts. 

Mr. Ameer Ali :-The suit that has 
given rise to the present appeal was 
brought by the plaintiffs in the Court ol 
the District Judge of Balaghat, in the 
Central Provinces of India, for posses- 
sion of certain properties which originally 
belonged to one Laxmanrao, whose next- 
of-kin or bandhus they claim to be under 
the law of the Mitakshara. 

Laxmanrao died in 1851, leaving him 
surviving his widow Jankibai and a 
daughter Chitkoobai, both since deceased. 
The defendant Venkatesh is Chitkoobai’s 
husband. On Laxmanrao’s death with- 
out male issue his inheritance devolved 
on Jankibai. She held possession of the 
properties in suit as a Hindu widow until 
her death in 1883, when Chitkoobai suc- 
ceeded to her father’s estate. She died on 


the 7th' of May, 1894, leaving the first 
defendant, her husband. The second 
defendant is a son adopted by him after 

Chitkoobai’s decease. 

The present action was not instituted 
until March 1906. The plaintiff’s claim 
that the inheritance to Laxmanrao open- 
ed to them on the death of Chitkoobai, 
and that they are entitled to recover pos- 
session of the properties from the 
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defendants who have no right of succes- 
sion to Laxmanrao’s estate. 

The following genealogical table will 
explain the relative position of the parties 
and the exact nature of the claim : — 

TIMAJI 

, I w 

1 I 

Sadaslieo Sheoram 

(son) (son) 

I I 

Krishnarao + Radhabai Laxmanrao 4- Jankibai 
(son) ^ (son) ^ 

Sakobai Chitkoobai 4- Defendant 1. 
(daughter) (daughter) 

I I 

Rangobai Venkatesh 

(daughter) (adopted son, Defendant 2) 

I i I 

Ramchandra Balchandra Krishna 

(son) (son) (son) 

Plaintiff 1. Plaintiff 2. Plaintiff 3. 

The defendants resisted the claim 

mainly on two grounds ; they alleged, 
firstly , that the ancestors of the parties 
had migrated to the Central Provinces 

from Asirgarh, situated within the Mah- 
ratta country, where the law in force con- 
ferred on the daughter succeeding to Iter 
father’s inheritance an absolute estate 
descendible to her own heirs ; that the 
family of Timaji was still subject to that 
law, and that accordingly the estate 

which Chitkoobai had acquired passed on 
her death without issue to the first defend- 
ant, her husband. In the second place, 
they urged that the plaintiffs had no 
heritable right or interest in Laxmanrao’s 
estate as they did not come within the 
category of bandhtts entitled to succeed to 
his inheritance. 

The Courts in India have overruled the 
first plea, and have held that on settling 
in the Central Provinces the family of 
Timaji adopted the lex loci and are now 
governed by the rules of the Mitakshara 
generally in force in that province. 

But they have given effect to the defend- 
ants’ second contention ; they have held 
in substance that the Mitakshara lays 
down a well-defined limit where the kin- 
ship entitling bandhtts to succession ceases, 
and that the plaintiffs are beyond that 
limit. They have accordingly dismissed 
the suit. 

The plaintiffs have appealed to His 
Majesty in Council, and the case has on 
both sides been argued with considerable 
ability and learning. 
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In dealing with the arguments address, 
ed to this Board on behalf of the appel- 
lants their Lordships cannot help noticing 
one circumstance, viz., that in the Courts 
below, so far as appears from the record 
it was not denied that there was a limit 
to the iheritable right of bandhtts , the only 
contention being whether it was seven 
degrees from the common ancestor or five 
as urged by the defendants. Before this 
Board, on the other hand, it has been 
strenuously contended that there is no 
limit to the succession of bandhtts. Their 
Lordships do not wish, however, to draw 
any inference from this change of ground, 
for what they have to determine in this 
appeal is whether the term banditti is to be 
construed, as the plaintiffs argue, in the 
broadest sense, or whether it is subject to 
any limitation, and in the latter case what 
that limitation is according to the law by 
which the parties are governed. 

In the Hindu law the succession of 
heirs individually specified does not pre- 
sent much difficulty ; the controversies 
and divergences amongst Hindu lawyers 
are chiefly concerned with collateral suc- 
cession. Manu, the ancient sage, whose 
identity is lost in the midst of ages, but 
whose word is regarded as divine, after 
giving the rules regarding the succession 
of lineal male descendants and male as- 
cendants, declares: “ The property of a 
near sapinda shall be that of a near 
sapinda .” [Chapter IX, V. 187. This is 
the translation given by Mr. Justice 
Banerjee in Babtt Lai v. Nanktt Ram (1)] 
Sir William Jones in his translation of 
Manu’s Institutes has rendered the pas- 
sage somewhat differently, but for the 
purposes of the present judgment it is of 
little importance. 

It is upon this enunciation that all the 
schools base the right of collaterals to 
succeed to the inheritance of a deceased 
person. This refers only to the succession 
of one male to another, for females in- 
herit by express rules. The right of 
collaterals, therefore, is dependent on the 
existence of the sapinda relationship be- 
tween the propositus and the claimant. 
The contest that has arisen in the several 
schools is with regard to the meaning to be 
attached to the term sapinda, in other 
words, what does sapinda relationship 
imply, and what is the true test for deter. 


(1) [1894] 22 Cal. 339. 
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mining whether a particular person is a 
sapinda to the deceased or not ? J imuta- 
vahana, the author of the Dayabhaga, the 
guiding authority in the Bengal or Gauriya 
school, considers it to mean “ community 
in the offering of funeral oblations.” He 
draws his argument from the word pinda , 
which literally signifies a ball of rice 
offered at the performance of obsequial 
rites. Mr. Lowndes is probably right, 
that in early times the right of inheri- 
tance was dependent on the right to parti- 
cipate in the offering of funeral oblations, 
a doctrine which is part and parcel of the 
Dayabhaga rules. 

But it is also clear that Vijnaneswara, 
the author of the Mitakshara, who appears 
to have flourished towards the end of the 
11th and the beginning of the 12 th century 
of the Christian era, some five centuries 
before Jimutavahana, abandoned the 
ancient doctrine, and construed sapinda 
relationship to arise from community of 
blood, or to use the quaint language of 
Hindu writers, ‘‘community of particles 
of the same body. ” His legal conception 
in this respect will appear clearly from a 
passage of the Mitakshara, Book I., 
chapter on Marriage, not included in 
Mr. Colebrooke’s translation. To this pas- 
sage their Lordships will have to refer 
later on in the course of this judgment. 

Messrs. West and Bu’nler in their 
“ Digest of the Hindu Law, ” whose 
merit and authority have been recog- 
nised by eminent Hindu Lawyers, have 
examined in detail the doctrines of the 
Mitakshara on this point, and their general 
conclusion as to Vijnaneswara’s legal con- 
ception of sapinda relationship is summed 
up in the following words, that he based 
it “ not on the presentation of funeral 
oblations but on descent from a common 
ancestor, and in the case of females also 
on marriage with descendants from a com- 
mon ancestor. ” Mr. Colebrooke in his 
rendering of the Mitakshara has para- 
phrased sapinda as a relation “connected 
by funeral oblations,’’ which resulted in 
virtually obliterating one of the main 
distinctions between the Benares and the 
Bengal schools. But it is now recognized 
that his paraphrase was erroneous, and 
that the true theory of sapinda relation- 
ship propounded by Vijnaneswara was 
based on community of blood. It is on 
this theory of Vijnaneswara that the 
learned counsel for the appellants place 


their chief reliance. The plaintiffs, it is 
urged, are unquestionably related to 
Laxmanrao by tie of blood : they are, 
therefore, his sapindas , and consequently, 
in the absence of near kinsmen, entitled 
to his inheritance. It is to be remarked, 
as has been observed in previous cases be- 
fore this Board, that the Hindu law con- 
tains its own principles of exposition, and 
that questions arising under it cannot be 
determined on abstract reasoning or 
analogies borrowed from other systems 
of law, but must depend for their decision 
on the rules and doctrines enunciated by 
its own law-givers and recognized ex- 
pounders. 

The Mitakshara purports to be a com- 
mentary on the work of Yajnavalkya, 
who is supposed to have lived about the 
second century of the Christian era, 
about a thousand years before Vijnanes- 
wara. In the Mitakshara he is spoken of 
in terms of deep veneration : and his 
doctrines, developed by Vijnaneswara, 
certainly show a marked advance over 
the legal conceptions of his predecessors. 
So far as their Lordships have been able 
to ascertain, the bandhus , or distant 
kinsmen related to the deceased through 
females, make their appearance as heirs, 
first in Yajnavalkya’s enunciations. 
Mr. Borrodaile, in the first volume of his 
Reports of the Bombay Sudder Dewanny 
Adawlut Decisions, has given a translation 
of the Index to the Mitakshara, which fur- 
nishes a general idea of the scheme of 
this great and important work of Hindu 
law. It consists of two books ; the first 
called the Acharadhyaya “ On Established 
Rules of Conduct or Ordinances ” ; the 
second the V yavahavadhyaya “ On the 
Laws and Customs of the People.” Both 
books, however, are so inter related that 
the rules of the one can scarcely be con- 
strued without reference to the other. 

It is to be noted that in the Vyavastha 
Chandrika, the Book on “ Established 
Rules of Conduct ” is cited as the Achava 
Adhyaya (“ Chapter or Book on Establish- 
ed Rules of Conduct”), whilst in the deci- 
sions of the Indian Courts and recent 
works on Hindu Law, it is referred to 
under the name of the Achara Kanda 
(“Division or Part relating to Established 
Rules of Conduct”). 

In the third chapter of the Achava Kanda , 
Vijnaneswara lays down the rules relat- 
ing to the forbidden degrees of kindred, 
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and here he defines his theory of relation- 
ship. A translation of this passage is to 
be found in the “Digest of Hindu Law”, 
by West and Buhler, Vol. I, p. 120, and 
also in the judgment of the Bombay High 
Court in Lallubhai v. Mankuvarkai (2) 
which came on appeal to Her Majesty 
in Council, and was affirmed by this 
Board (3). 

That passage runs thus: — 

He should marry a girl who is non-sapinda 
(with himself). She is called his sapinda who 
has (particles of) the body (of some ancestor, &c..) 
in common (with him). Non-sapinda means not 
his sapinda. Such a one (he should marry). 
Sapinda relationship arises between two people 
through their being connected by particles of one 
body. Thus the son stands in sapinda relation- 
ship to his father because of particles of his 
father's body having entered (his). Io like manner 
(stands the grandson in sapinda relationship) to 
his paternal grandfather and the rest, because 
through his father particles of his (grandfather’s) 
body have entered into (his own). Just so is (the 
son a sapinda relation) of his mother, because 
particles of his mother’s body have entered (into 
his). Likewise (the grandson stands in sapinda 
relationship) to his maternal grandfather and the 
rest through his mother. So also (is the nephew) 
a sapinda relation of his maternal aunts and 
uncles, and the rest, because particles of the 
same body (the paternal grandfather) have entered 
into (his and theirs); likewise (does he stand in 
sapinda-relationship) with paternal uncles and 
aunts, and the rest. So also the wife and the 
husbaod (are sapinda-relations to each other) 
because they together beget one body (the son). 
In like manner brothers’ wives also are (sapinda- 
relations to each other), because they produce 
one body (the son), with those (severally) who 
have sprung from one body {i.e., because they 
bring forth sons by their union with the offspring 
of one person, and thus their husband's father 
is the common bond which connects them). 
Therefore one ought to know that wherever the 
word sapinda is used, there exists (between the 
persons to whom it is applied) a connection with 
one body, either immediately or by descent.” 

I hen after refuting certain objections 
to his explanation of the word sapinda , 
Vijnane-swara proceeds thus: — 

“ In the explanation of the word ‘a sapindam' 
(non sapinda, verse 52), it has been said that 
sapinda -relation arises from the circumstance that 
panicles of one body have entered into (the 
bodies of the persons thus related) either immedi- 
ately or through (transmission by) descent. But 
inasmuch as -.this definition) would be too wide, 
since such a relationship exists in the eternai 
circle of births, in some manner or other, between 
all men, therefore the author (Yajnavalkya) 
says : — 

Verse 53: “After the fifth ancestor on the 
mother's and after the seventh on the 

(2) [1870] 2 Bom. 388. 

(3J (1880) 5 Bom. 110=7 I. A. 212=7 C.L.R. 

445(P.C.) t 


father's side”— “On the mother's side in the 
mother's line after the fifth, on the father’s side 
in the father’s line, after the seventh (aocestor) . 
the sapinda-relationship ceases; these latter two 
words must be understood ; and therefore 
the word sapinda which on account of 

its (etymological) import (connected by 

having in common) particles (of one body) 
would apply to all men, is restricted in its 
signification, just as the word punkaja (which 
etymologically means " growing in the mud,” and 
therefore would apply to all plants growing in the 
mud, designates the lotus only) and the like ; and 
thus the six descendants, beginning with the son, 
and one's self (counted) as the seventh (in each 
case), are sapinda-relations.” (West and Buhler 
Vol. I. p. 120). 

The rendering of the above passages by 
Pandit Rajkumar Sarvadhikari though 
apparently more free is certainly instruc- 
tive and interesting, and deserves quotation 
as showing what a learned Hindu scholar 
considered was in the mind of Vijnanes- 
wara when defining the word sapinda. 

“ The Mitakshara then explains the following 
words in the next verse of Yajnavalkya, beyond 
the fifth, and seventh degrees on the mother's side 
and the father's side respectively.” 

“ It has been already explained, that the relation 
of sapinda exists by reason of the connection of 
the parts of the same body, both directly and in- 
directly. But such a relationship is possible 
everywhere, in some way or other, between all 
men in this wide, wide world without a beginning. 

So the definition would be too wide. It is for this 
reason that the sage limits it thus, ' Beyond the 
fifth, etc. 

" The meaning is * on the mother’s side', i.e., 
in the line of the mother, after the fifth degree ; 

‘ on the father’s side’, i.e, in the line of the 
father, after the seventh degree, the relation of 
sapinda ceases. 

“ Although the word safrinda, therefore, may be 
applied in its etymological sense almost to all 
men, it is, there can be no doubt, limited in its 
signification to certain definite individuals ; just as 
the word mud-born is applied only to a lotus. 

" Thus the father and the other ascendants are 
sixsapindas ; and the son and the other descen- 
dants are six ; and the man himself is seventh. 

In case of the division of a line also, the enumera- 
tion should be made until the seventh degree, 
commencing from whence the direction of the 
line changes. This rule should be applied in 
every case-” [Sarvadhikari's Tagore Law Lec- 
tures, page 603.] 

Their Lordships have no manner of 
doubt that in the passages quoted above, 
Vijnaneswara was laying down rules 
for the limitation of sapinda relationship 
generally. 

It has been suggested in argument that 
this limitation is with regard to marriage 
only ; that it defines the prohibited degrees 
within which a man cannot marry. A 
similar contention was put forward in 
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Lallubhai v. Mankuvarbliai (2). The obser- 
vations on this point of the learned J udges, 
one of whom was the distinguished jurist, 
Mr. Justice West (co-author of the Digest, 
and afterwards Sir Raymond West) appear 
to their Lordships as extremely apposite 
to the present case. 

Chief Justice Westropp in that case, at 
p. 426, said as follows : — 

*' It has been contended for the plaintiffs that in 
the above extracts from the Achara Kanda and 
the Saoskara Mayukha the respective authors 
were dealing with sapinda relationship in its cere- 
monial aspect only. and that, when they wrote 
upon sapinda relationship withreference to inheri- 
tance. they may be regarded as viewing saptnda- 
relationship in the same light as the author of 
the Dayabhaga and certain other commentators 
on Hindu Law. But we think that the burden 
rests upon the plaintiffs to show that Vijnanes- 
wara and Nilakantha regarded sapinda- relation- 
ship as resting on a different basis for the purpose 
of inheritance from that on which, dogmatically 
perhaps, but most distinctly, the one has placed 
it in the Achara Ka*\da and the other in the 
Sanskara Mayukha. We do not think that the 
learned counsel for the plaintiffs have given any 
good reason for assuming that the authors in- 
tended to make any such difference, nor is it 
likely that they did. 

“ The religious and ceremonial law of the 
Hindus as prevailing amongst castes, or in parti- 
cular localities, is generally speaking, almost 
inseparably blended with their law of succession 
in the same castes or localities, an opposite con- 
dition being exceptional.” 

As a matter of fact, as Messrs. West 
and Buhler point out, Vijnaneswara ex- 
pressly says “ wherever the word sapinda 
is used there exists (between the persons 
to whom it is applicable) a connection 
with one body either immediately or by 
descent * 

In Umatd Bahadur v. Udoi Chand (4) 
the learned Judges of the Full Bench (one 
of whom was a Hindu Judge of great 
eminence) express themselves on this 
point in the following terms: — 

" Having taken great pains in accurately defin- 
ing the word sapinda in the beginning of his 
work, and having said in clear words in the pas- 
sage in question that ‘one ought to know that 
wherever the word sapinda is used there exists 
(between the persons to whom it is applied) a 
connection with one body either immediately or 
by descent, it is hardly reasonable to suppose that 
the author used the word in another part of the 
same work in a different sense It is a well under- 
stood rule of construction amongst the authors of 
the Institutes of Hindu Law, that the same word 
must be taken to have been used in one and the 
same sense throughout a work unless the contrary 
|is expressly indicated.” 

(4) [1880] 6 Cal. 119 = 6 C. L.R. 500=5 Jur. 

585 (F.B.) 


Nor have the learned counsel for the 
appellants been in a position in this case 
to refer to any authority excepting one, 
which their Lordships will notice later 
on, in support of their proposition that 
the limitations of Vijananeswara on sapinda 
relationship are confined to marriage, 
impurity, and exequial rites, and do not 

relate to inheritance. 

The law of inheritance in the Mitak- 
shara translated by Mr. Colebrooke, occurs 
in Book II, and forms Chapter VI, of 
that part of the work. It is entitled 
“ Dayavibhaga,” or “ partition of heri- 
tage/' It is unnecessary to refer to 
Chapter I, of Mr. Colebrooke’s transla- 
tion, or to the earlier sections of Chap- 
ter II, as they deal with subjects which 
do not come within the purview of this 
judgment. It is with Sections 5, 6 and 7, 
of Chapter II that their Lordships are 
principally concerned. The rendering of 
the word sapinda as “ relations connected 
by funeral oblations *’ runs throughout 
Mr. Colebrooke’s translation. His arrange- 
ment of the matter is also different from 
the original where the subject of inheri- 
tance appears to be dealt with in a conse- 
cutive form in Chapter VI. 

Mr. Colebrooke has split it up into two 
chapters, divided into sections. (This 
circumstance is noticed in the Bombay 
judgment.) Section 5, Chapter II, 
(in Mr. Colebrooke’s Translation), deals 
with the succession of the gotraja 
on failure of “brother’s sons.” Al- 
though gotraja is explained by the term 
gentiles borrowed from the Roman sy- 
stem, to which no doubt the Hindu system 
bears a remarkable analogy, it would be 
more convenient to adhere to the defini- 
tion given in the Mitakshara itself. 
Omitting the English equivalents intro- 
duced into the translation, and retaining 
the Sanskrit expressions, the paragraphs 
run as follows : — 

3 On failure of the paternal grandmother, 
gotraja-sapindas, namely, the paternal grand- 
father and the rest, inherit the estate. For 
bhinnagotra sapindas are indicated by the term 
bandhu. 

4 Here, on failure of the father’s descend- 
ants, the heirs are successively the paternal 
grandmother, the paternal grandfather, the 
uncles and their sons, 

5. On failure of the paternal grandfather’s 
line, the paternal great-grandmother, the great- 
grandfather. his sons and their issue, inherit. 
In this manner must be understood the succession 
of the samanagotra sapindas f 
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6. If there be none such, the succession 
devolves on samanodokas, and they must be 
understood to reach the seven degrees beyond 
sapindas, or else as far as the limit of knowledge 
and name extend. Accordingly, Vrihat Manu 
says, ‘ The relation of the sapindas ceases with 
the seventh person and that of samanodokas 
extends to the fourteenth degree, or, as some 
affirm, it reaches as far as the memory of birth 
an ^p> nan ? e exten ds. This is signified by gotra .” 

Their Lordships have preferred to 
adopt for the purposes of this judgment 
the translation which was before this 
Board in Lallubhai's Case (2). 

It is to be observed that the rule in 
paragraph 3 is thus stated in the Vira- 
mitrodaya (Shastri Golap Chandra Sar- 
kar’s translation, p. 199). 

“On failure of the paternal grandmother, the 
paternal grandfather and the other sapindas of 
the same gotra are heirs; since the sapindas (or 
persons connected through the pinda or body) of 
a different gotra are included under the term 
bandhu or cognates.” 

The earliest expounders appear some- 
times to have used the term bandhu to 
signify a sa pinda without any idea of in- 
cluding cognates. This is clear from a 
passage of the Viramitrodaya, (Shastri 
Golap Chandra Sarkar’s Translation, 
p. 142) where, after quoting the rule as to 
the succession of collaterals given by 
Vishnu, who places the bandhus immedi- 
ately after brothers* sons, it says as fol- 
lows : — “ Here the term bandhu (kinsman) 
signifies a sapinda , and the term sakulya 
(distant kinsman) means a sagotra, or one 
descended from a common ancestor in 
the male line (other than a sapinda) ; if by 
the term bandhu the cognates of the 
father were comprised, then there would 
be ^-conflict with the order mentioned by 
Jogiswara, the Contemplative Saint, i.e., 
Yajnavalkya. Yajnavalkya himself em- 
ploys the expression indiscriminately in 
various places to signify connections and 
friends. But in Chapter II, of his Dharrna- 
sastram , he distinctly introduces bandhus 
as acquiring a heritable right on failure 
of the gotraja. The passage in Rao 
Saheb Vishwanath Mandlik’s translation 
at p. 220, is as follows : — 

" The wife, daughters, both parents, brothers, 
and likewise their sons, gotrajas (gentiles), 
bandhus (cognates), a pupil and a fellow-student. 

Of these, on failure of the preceding, the next 
following in order is heir to the estate of one 
who has departed for heaven leaving no putra 
(lineal male descendants).” 

Learned counsel for the respondents 
urges that this inclusion of bandhus or 
cognates forms a marked extension of the 


right of inheritance to people who until 
then were not regarded as heirs, and he 
contends that it is hardly likely this re- 
markable change should have been made 
without any limitation, considering that 
the sapinda- relationship was subject to a 
limit. 

To determine how far this contention 
is well-founded, it is necessary to examine 
a little more closely the doctrines of the 
Mitakshara relating to the succession of 
collaterals. Vijnaneswara in reality seems 
to have shaped the rules which govern 
this branch of the law of inheritance in 
force in the Benares School. In para- 
graph 3, Section 5, (Colebrooke’s Trans- 
lation) in describing the gotvaj a-sapinda 
or consanguineous relations sprung from 
the same stock, he emphasises the fact of 
their being members of the same family 
by the specific statement that the sapindas 
belonging to a different family {gotra ) — 
the bhinna-gotra — are included under the 
designation of bandhus. This is clearly 
borne out by the passage of the Virami- 
trodaya already referred to. Henceforth 
the word bandhu, therefore, has, in the 
system of the Mitakshara, a distinctive 
and technical meaning, in other words it 
signifies the bhinnagotra-sapindas. 

In paragraph 5 for the word gotvaj a- 
sapinda is substituted the more definite 
term of samana-gotra sapinda. With regard 
to this Messrs. West and Buhler observe 
that “ The substitution of samana-gotra for 
gotraja as well as the employment of 
binnagotra to designate the opposite 
of the term, both show that Vijnanes- 
wara took gotraja in the sense of 
belonging to the same family.” Com- 
menting on the passage relating to 
the succession of the gotraja sapinda , the 
Viramitrodaya, which is regarded as one 
of the most important commentaries on 
the Mitakshara, says “ similarly fo the 
seventh (degree) the sapindas of the same 
gotra take the estate of a person without 
male issue,” see Shastri Golap Chandra 
Sarkar’s Translation, p. 199. 

This limitation of the seventh degree 
appears in Yajnavalkya's Institutes, 
Chapter I., paragraphs 52, 53, in these 
words ; — “ A man should marry a girl . 

• . . who is not a sapinda of him . • 

. . who is descended from one whose 

gotra and pravara are different from him 
and who is removed five degrees on the 
mother’s and seven on the father’s side 
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see Rao Saheb Vishwanath Mandlik’s 
Translation, p. 167. The comment of 
Vijnaneswara on this text of .Yajnavalkya 
has already been given in extenso in a pre- 
vious part of this judgment, but the 
following lines may be quoted again with 
advantage I — “On the mother s side, 
in the mother’s line after the fifth ; on 
the father’s side, in the father’s line, 
after the seventh (ancestor) the sapinda 
relationship ceases West and Buhler, 
page 119; Mayne’s Hindu Law (7th 
edition), page 691, paragraph 516. 

The translation by Golap Chandra 
Shastri of the passage, in which these 
words occur, is important, as he is the 
authority on whose exposition the appel- 
lants chiefly rely. It runs thus : 

•' While explaining the term non -sapinda, the 
sapinda relationship is stated to be directly or 
mediately through connection with one body, 
but that relationship of all persons may, in one 
way or other, be traced with all other persons 
in this world of eternal transmigrations of the soul 
with its minute body, and so it would include 
persons that are not intended to be included ; 
hence it is ordained : — 

‘and is beyond the fifth and seventh from the 
mother and from the father (respectively).” 

•The purport is. that sapinda relationship 
ceases beyond the fifth from the mother, i.e,, in 
the mother's line, and beyond the seventh from 
the father i. e.. in the father’s line.’ (Golap 
Chandra Sarkar’s Hindu Law, p. 54 ) 

It is quite clear, therefore, that the 
limitation of the seventh degree with re- 
gard to the samanagotra safindas given by 
Mittra Misra in the Viramitrodaya is 
taken from the rule enunciated by Vijna- 
neswara on Yajnavalkya in the Achara 
Kanda in respect of the cessation of sapin- 
da relationship. 

I Now, a bhinnagotra sapinda is a bandhu 
according to Vijnaneswara. The classifi- 
cation contained in Section 6, Chapter II, 
(Colebrooke’s Translation) shows clearly 
who the bandhus are whom Vijnaneswara 
treats as bhinnagotra-sapindas entitled to 
succession on failure of the gotraja. The 
passage as translated by Mr. Colebrooke 
runs thus : — 

"1. On failure of gentiles, the cognates are 
heirs. Cognates are of three kinds: related to the 
person himself, to his father, or to his mother; 
as is declared by the following text, ‘The sons of 
his own father’s sister, the sons of his own mother’s 
sister, and the sons of his own maternal uncle 
must be considered as bis own cognate kindred. 
The sons of his father's paternal aunt, the sons of 
bis father's maternal aunt, and the sons of his 
father’s maternal uncle, must be deemed his father’s 
cognate kindred. The sons of his mother’s paternal 


aunt, the sons of his mother’s maternal aunt 
and the sons of bis mother’s maternal uncles, 
must be reckoned h's mother’s cognate kindred.” 

2 Here, by reason of near affinity, the cog- 
nate kindred of the deceased himself, are his suc- 
cessors in the first instance, on failure of them, 
his father’s cognate kindred, or if there be none 
his mother’s cognate kindred. This must be 
understood to be the order of succession here in- 
tended.” , 

Here Mr. Colebrooke renders the word 
gotraja into gentiles, and bandhus into 
cognates. He also paraphrases the three 
classes under which Vijnaneswara groups 
the technical bandhus , viz ., the atma-ban- 
dhus t the pitri-bandhus and the matri- 
bandhus as “ cognates related to the person 
himself,i to his father, or to hismother.” 

Their Lordships have little doubt read- 
ing these passages by the light of the 
comments in the Viramitrodaya, (at p. 
2C0) that Vijnaneswara was using the 
term bandhu in a restricted and technica 
sense, as implying a relation belonging to 
a different family but united by sapinda- 
relationship. In fact he expressly says 
so (paragraph 3, Section 5, Chapter II.) 

It is not disputed that the plaintiffs do 
not come within the three categories men- 
tioned above. But it is urged on the 
authority of Girdharilal Roy v. Government 
of Bengal (5) that the enumeration is not 
exhaustive Dut merely illustrative. 

In that case the question for decision 
was whether a maternal uncle not being 
specifically included in the enumeration 
of bandhus in the Mitakshara was excluded 
from succession. Answering that propo- 
sition in the negative, and holding that 
although not expressly mentioned he 
was entitled to succeed as a bandhu this 
Board observed that the text did not 
purport to be an exhaustive enume 
ration of all bandhus “ who are capable 
of inheriting,” nor was it cited as such for 
that purpose by the author ; and that it 
was used simply as a proof or illustration 
of his proposition that there are 
three kinds or classes of bandhus. These 
remarks hardly warrant the contention, 
which is attempted to be based on them, 
that the classes specified by Vijnaneswara 
can be added to. 

In the present case, however, it does 
not seem necessary to their Lordships 
to enter upon the determination of the 
question whether the classes can be ex. 

" (5) [1868] 12 M. I . A 448-1 B. L.R. 44 T 

2 Sar 382=2 Suther. 159= 10 W. R. 31 
(P.C.). 
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tended, for the point at issue can be decid- 
ed on other grounds. 

The limitation of five degrees clearly 
applies, and can only apply to the bhin- 
nagotra sapindas . But it is contended that 
this limitation is confined to prohibition in 
respect of marriage. As has already been 
observed, a part of the limitation appears 
to have been applied to the succession of 
samanagotra sapindas ; their Lordships are 
unable to see on what principle can it 
be said that the other part relative to 
kinsmen, who are equally sapindas but 
belong to a different gotra or gens, must 
be restricted to matrimonial affinity. 

Considerable reliance has been placed 
on the statement of the law by Shastri 
Golap Chandra Sarkar in his work on 
Hindu law. Great respect is due to the 
opinions of that learned lawyer. But it 
seems to their Lordships that their weight 
is considerably discounted by his desire, 
in order to prevent the deceased’s pro- 
perty becoming so to speak derelict and 
thus escheating to the Crown, to bring in 
the caste-people of the deceased also as 
bandhus ; and the somewhat uncertain 
note of his conclusion (at page 74) where 
he says : — 

“The conclusion, therefore, which appears to 
legitimately follow from the foregoing consi- 
deration, is, that the word banditti in the Mitak- 
shara means and includes either all cognate rela- 
tions, without any restriction, or at any rate, all 
cognates within seven degrees on both the 
father's as well as on the mother’s side.” 

Again, his attempt to widen the signifi. 
cation of the word sapinda by employing 
the Knglish equivalent of relation does 
not seem to be supported by the definition 
of sapinda relationship in the Mitakshara 
itself. 

Reference has also been made to certain 
passages in Rao Saheb Vishwanath Mand- 
lik’s valuable work, in which he says 
that the sa/uWa-rclationship for inheri- 
tance is not always the same as for mar- 
riage or impurity (arising from birth or 
death). That may or may not be ; but in 
one part of his work to which the Judi- 
cial Commissioner has referred in his 
judgment, the learned translator of Yajna- 
valkya distinctly says that sapinda connec- 
tion in general is “ co-extensive with that 
for marriage purposes.” Nor in this con- 
nection their Lordships think can the 
following passage in the Viramitrodaya 
be overlooked : — 

“And the text, *sa/>iWa-relationship. however, 
Ceases in the seventh generation’ — is to be explain- 


ed consistently with the text of Yajnavalkya, 
namely, after the fifth and the seventh from the 
mother and the father (respectively) to mean that 
it remains in the seventh but ceases in the eighth 
generation. Hence, as in the case of the unmar- 
ried females, the sapinda relationship extending 
over three generations, as is declared in the chap- 
ter on impurity (occasioned by death, &c.) is 
considered to be with reference to that alone ; so 
it is to be deemed that this sa/»t«t/a-relationship 
(extending to the fourth degree) is relative to suc- 
cession alone,” (Viramitrodaya, p. 157.) 

In the absence of any'authoritative text 
their Lordships do not see their way 
merely on abstract reasoning to displace 
a view of the law which has received the 
recognition of the Courts in India, and 
which the District Judge, an officer of 
great experience and learning, says is 
accepted by “ public opinion.” As has 
already been observed, the right of inheri- 
tance is founded on sa/>tWa-relationship, 
which, under the Mitakshara, means con- 
sanguinity, in a distinct legal sense clearly 
explained by the author. This bond comes 
to an end with the fifth degree when the 
descent is through a female. It seems 
difficult to conceive that the right to 
inherit should continue after the relation- 
ship on which it is founded, and which 
gives it birth, has come to an end. * 

In the case of Lhnaid Bahadur v. Udoi 
Chand (4) one of the tests employed for 
determining whether the defendant in 
that case was a sapinda of the propositus 
was the mutuality of sapinda relationship. 
The doctrine of mutuality is based on the 
rule enunciated by Manu, and is fully ex- 
plained by Rajkuinar Sarvadhikari in his 
Lectures at page 690. Another well-known 
Hindu writer of the present day speaks 
thus of the above rule : — 

“It is to be observed here that the 
wealth of a sapinda is taken by his nearest 
sapinda, according to the well-known text 
of Manu. From that text it follows that 
the relation of sapindaship must be mutual. 
Among agnates the relation of sapindaship 
is always mutual; but among cognates it 
is not so in a few cases. In order to deter- 
mine whether any persons are heritable 
cognates of the propositus ‘it is necessary 
to see whether they are related as sapindas^ 
to each other Umaid Bahadar v. Udai 
Chand (4). Unless sapindaship is mutual, 
one cannot be the heir of the other.” 
(Commentary on Hindu Law by J. N. 
Bhattacharyya, p. 459). 
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In Babtt Lai v. Nanku Ram (6) 
the rule of the Mitakshara enunciated in 
the A char a Kanda relative to sapinda- 
relationship in respect of marriage is 
assumed as applicable to inheritance. In 
fact the judgment proceeds on that basis ; 
and the order of sa/n^rfa-relationship with 
its limitations in Rajkumar Sarvadhikari’s 
1 agore Law Lectures is adopted as repre- 
senting a correct exposition of the Mitak- 
shara law. The doctrine of mutuality is 
also explained in clear terms : — 

Again, a sapinda of the propositus to be capa- 
ble of inheriting must saiisfy a further condition 

?K y,t £ at A hemUSt be so related to the Propositus, 
that the propositus is also a sapinda of him either 

r.° r * hr ° ! gb the father or the mother. The 
mutuality of saptnda- relationship between the Pro- 

Posttus and h.s heritable sapindas is assumed as a 
necessary condition in the case of Utnaid Bahadur 
\ . Udai Chand (4) and the authority for this is to be 

in U th d M ! L 5f Xt ° f . Manu - 'Chapter IX. 187) cited 
in the Mitakshara, Cliapter If.. Section III, V er«e 

BlSta t r h p re ! ed b i r Balambha,ta a nd Visweswara 
J, . ta ; the leading commentators on the 

Mitakshara. The taxt occording to these com- 
men ta tors means this, the property of a near 

, shall . be that of a n ear sapinda. From 
this it is clear that a man in order to be a herita- 

ble sapinda of the Propositus must be so 
"other!” t0 him thCy a - sapinda, ofeach 

H S es l tw ° decisions of the Calcutta 
High Court have been challenged on 
the ground that they represent Daya. 
bhaga views rather than the doct- 
r.nes of the Mitakshara. To their 

* he .°, b j ection seems hypo- 
thencai and without any basis except. 

Shastr n /T Gola P Chandra 
Shastn. One of the learned Judges who 

decided Bobu Lai’s Case (f,) was the distin- 

far' S Mr 1“ 5® erudite Sans hrit scho- 
far, Mr. Justice Gurudas Baneriee wlm 

was not likely to allow his mind to be 

confused by Dayabhaga conceptions in 

detemmmg a case under the Mitakshara 

Tlie general conclusion to which a close 

° f the authorities leads their 
Lordships may be briefly stated as fol- 

whicii ^ that .J h e ^/^Wa-rdationship, on 
vvhich the heritable right of collaterals is 

°^. ded ’ peases in the case of the bhin 
lagotra sapinda with the fifth degree from 

the common ancestor; (b) that in order to 

of ^ Vb m T t0 succeed to the inheritance 
of another he must be so related to ?he 
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latter that they are sapindas of each other, 

which is only a paraphrase of Manu’s 
rule. 

In the present case, the plaintiffs are 
Laxmanrao’s paternal grand-father’s 
sons s so ns’s daughter’s daughter's sons, 
ibey are his bhinnagotra beyond the fifth 
degree, and, as the District Judge points 
out, the element of mutuality is wanting 
between them and Laxmanrao. 

Two considerations were strongly pres- 
sed on behalf of the appellants to induce 
their Lordships to extend the application 
of the sapinda - relation in the case of 
bandhus beyond the fifth degree mentioned 
in the Mitakshara. It was urged that it 
is hardly likely Vijnaneswara would give 
a right of inheritance to a spiritual pre- 
ceptor or guru before kinsmen, however 
remotely connected. This argument ap- 
pears to ig nor e the peculiar and intimate 
relationship which their Lordships under- 
stand exists in the Hindu system between 
tne pupil and the guru who has to initiate 
film into the mysteries of the Vedic laws 
and rites, and under whose roof he has to 
pass many years of his life. It is easy to 
suppose that in such circumstances the 
mystical relationship between a spiritual 
preceptor and a pupil should be regarded 

a sc re at mg a far closer tie than remote rela- 
tionship oi blood. 

As regards the other consideration 
u Inch is based on the possibility of the 
Crown becoming a claimant in the pre- 
sence of remote bhinnagotra , their Lord- 
ships need only observe that whether such 
a claim would be justified or even be like- 
ly to be advanced, it does not seem neces- 
sary to express an opinion in the present 
case. Here the defendant is in possession 
of Laxmanrao’s estate claiming as heir 
to his wife, Laxmanrao’s dau<jh?er The 
pla.nt.ffs- s uit is an tion ,/ h e e e r ct Jnt! 
and they must, in order to succeed, strict- 
ly prove their title. It is a matter of 
satisfaction t° their Lordships that they 

w?th the Se | VeS If t C ? mplete agreement 
with the learned Judges m the Courts 

below. 1 he District Judge is himself a 
Hindu versed in Sanskrit, and has exa- 
mined the authorities in original. His 
decision is entitled to great weight and 
consideration. Their Lordships are of 
opinion that tins appeal should be dismis- 
sed, and they will humbly advise His 
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Majesty accordingly. The appellants must 
pay the costs of this appeal. 

T. r. R . A ppcal dismissed. 

Solicitor, fov Appellant — E. Dalgado. 
Solicitors joy Respondents — T. L. Wilson 
& Co. 


* *A* I* R* 1914 Privy Council* 

(From Nagpur). 

22nd October, 1914* 

Lords Dunedin and Shaw, Sir John 
Edge and Mr. Ameer Ali. 

Seth Ram Lai and another — Defendants - 
Appellants 

v. 

Narsingdas and others— Plaintiffs- Res- 
pondents. 

• • Compromise — Mortgage by one partner of 
whole of partnership property — Compromise 
releasing half to the other partner on pay- 
ment of a certain amount towards debt Mort- 
gage found not binding by the Board on the 
other partners — The mortgage debt having been 
realised in full from the mortgaging partner, 
he sued the oth< r for contribution as per terms 
of compromise— Liability enforceable despite 
the Board's decision that the other s share was 
not liable under the mortgage — Contribution. 

B. one of two partners purported to mortgage 
the whole of the partnership property to N. in a 
partnership suit brought by the other partner. L. 
following on a dissolution of partnership, a com- 
promise decree was passed whereby L was to pay 
Rs. 8,200 to the mortgagee N, and his portion ot 
the property was to be freed from the mortgage. 
This amount was never paid to N, the mortgagee 
brought a suit on the mortgage and on appea the 
Board held, the mortgage bound only L. s •share 
and not the whole of the partnership property. 
B's property was sold and N's debt satisfied. B 
now sued L for contribution. It was contended 
that the compromise contemplated a payment 
conditional on B. freeing the other par U.e 

property which was in fact done by the Judgment 
of the Privy Council. 

Held - The compromise however foolish, was 
of a disputed point necessarily admitting that 
the mortgage was for a partnership debt, and 
from the moment the agreement was entered into, 
Rs 8 200 became a debt due by L to N for the 
purpose of adjustment between the ex-partners of 
the dissolved partnership, namely B and L and 
as L. who could have paid the money direct to 
N did not do so, B paid it and to make good the 
terms of the compromise L must ^ no pay ^it 

t0 L)e Gray they anti J. M. Parihh foi Ap- 

PCl EPRSchards and Lowndes — for Respond- 

ent Lord Dunedin:— The claim in the 
present suit arises out of the following 

circumstances ; — 


Two parties were interested in property 
which they held in partnership, and one 
of them, called Lakrnichand, brought a 
partition suit against his partner Bhajan- 
lal, following on a dissolution of the 
partnership in which the Court gave 
effect to a compromise which the two 
parties themselves had effected. The 
judgment which was pronounced by the 
Court in that case is to be found at page 
29 of the Record. There had been a 
mortgage granted by Bhajanlal in favour 
of a person called Narsingdas, and that 
mortgage purported to convey, as security 
for the debt which was thereby consti- 
tuted, the whole of the partnership pro- 
perty. 

It was a moot point, however, between 
the partners as to whether the partner 
who executed that mortgage had in truth 
any right to subject the whole of the 
partnership property to the debt, or 
whether he was not in fact only able to 
burden his own share. This being so, one 
of the terms of the arrangement which 
was made binding between the parties in 
the judgment pronounced was that the 
plaintiff, who is now represented by the 
present defendants and appellants, should 
pay to Narsingdas, that is, in other words, 
to the mortgagee, Rs. 8,200 and that the 
defendant Bhajanlal, who is now repre- 
sented by the present plaintiffs and res- 
pondents, should free the other parties* 
portion of the property from the mort- 
gage. 

It is admitted that the defendants, that 
is to say, the present appellants, never 
did pay the Rs. 8,200 except to the small 
extent of Rs. 200, to Narsingdas. Narsing- 
das thereafter brought a suit to make good 
his mortgage, and in the course of that 
suit it was found eventually by the 
highest Court, by this Board , that truly 
the mortgage only bound Bhajanlal s 
share and not the whole partnership 

property. . , 

Payment to the mortgagee Narsingdas 

was effected by the sale under that suit of 
Bhajanlal’s property, and the result of 
course, was that he had to pay the whole 
of Narsingdas’ debt. Inasmuch as the 
present appellants had never paid the 
Rs. 8, ?00 to Narsingdas, it is qu ite evi- 
dent that Bhajanlal had to pay Rs. 8,000 
more to Narsingdas than he should have 
paid. Accordingly the present respond- 
ents sue for contribution. 
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The defence really comes to this, that 
the payment w hich is stipulated for in the 
judgment which was the result of the 
compromise is a payment which is con- 
ditional upon the other party doing his 
share. It is said that Bhajanlal never 
id free the other part of the property from 
the mortgage because that was freed not 
by anything done by him, but by the 
judgment ot the Privy Council in the suit 
which has already been mentioned. 

Their Lordships are of opinion that the 
case is quite correctly put by the learned 
Judicial Commissioner from whose judg- 
meat the present appeal lies. Speaking 

ot the mortgage-debt due to Narasingdas, 
he says : 

‘T‘ wasa disputed point as to whether Bhajanlal 
should pay all or only half of it. and that dispute 

was compromised by an agreement which neces- 

sar ,|y admitted that it was a partnership debt 
whereof the defendants (in this suit} on that date 

tTe r Rs a H ?rn°K Pay RS ‘ V?°* , From that moment 

the R b . 8,200 became a debt due by the defendants 
Narasingdas for the purpose of adjustment 
between tha ex-partners of the d.ssolved partner- 

Their Lordships think that that is lh e 
true key to the case and that it is out o f 
the question now for the present appel- 
lants to try to get out of the compromise 
by saying that if the Privy Council case 
had been then decided they would have 
found thamselves free of the liability 
without entering into the undertaking to 
pay Rs. 8,200. They are bound bv that 
compromise, however foolish it may have 

r Gn ; x I l\ ey m, S ht ! >:ive paid the money 

direct to Narasingdas ; they did not pay 
it, and the respondents had in consequence 
to pay it to him. Accordingly, to make 
good the terms of the compromise, the 

dents antS mUSt n ° W pa >' il to the respon- 

1 h <? ir . Lordships will accordingly hum. 

bly adv^e His Majesty to dismiss the 
appeal with costs. 

T * A * Appeal dismissed . 

Solicitor for Appellants :_E. Dalgado 

Johnson' f ° r Iie5 -t’ OHdents • Downer and 
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A I R. 1914 Privy Council- 

(From Allahabad.) 

25th November 1914. 

Lords Dunedin and Shaw, Sir John 
Edge and Mr. Ameer Ali. 


Kumar 

Appellant 


Digambar Singh— Plaintiff- 


V. 


Sayeed Khan — Defendant- Res- 


Ahmad 
pondent. 

Privy Council Appeal No. 102 of 1913 

e ™Pt*on by co-sharers and proprietors 
appneabie to transfers by mortgagee— Mort- 
gagee as such was held not entitled to pre-emb - 
tion by being treated as co-sharer. P * 

passa *?' es in certain xvajibularz 
slated that every co-sharer, mortgagor or morr- 

?'^fr e h^ La T « UCh be at ,iber ‘y to make transfers 
hrntuZ * 5 brst transfer to his own ekjaddi 
bJftf ' 3 ?i d 1 len 1° co ’ sharers in the khata and 
a as i ,n favour of proprietors of the 

Milage, and only as a last resort in f...,, r 

St //e/J r |h 1>r ? em P* ion was expressly allowed ° 
Held, that the references to mortgagors 

mortgagee in the passages referred to wtre obs^ 
cure, but that it was not meant to treat mortgagees 
as such, as sharers in the mouza and to confe? on 
them a right to pre-empt. [p 14 ^ 

dJnJ ^ re ' eU, J >tion — w azib ul -arz— Question 
depending u p on interpretation of certain 
vernacular xvords used therein— Records Tt 

cular^VdT ^ ^ Te^ern^ 

smmmm 

did not show what was the Board 

the xvajib-ul arz of 1863 and 1870 *5 

been translated as ’co-sharer” or i Y b,Cb ^ad 

ted mahal. ^ ^ lnte rest tn the sefara- 

«' s ‘~ 

SSSSiSi = 

other proprietary interest in the se^ed mahal! 

BV. India-O^g™ *n2'££l<g£Z?£ ii *g J” 
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of pre-emption discussed — When right of pre- 
emption depends on contract or custom, the 
same if disputed , must be proved. 

Pre-emption in village communities in British 
India had its origin in the Muhammadan Law as 
to pre-emption, and was apparently unknown in 
India before the time of the Moghul rulers. In 
the course of time customs of pre-emption grew 
up or were adopted among village communities 
In some cases the sharers in a village adopted or 
followed the rules of the Muhammadan law of 
pre-emption and in such cases the custom of the 
village follows the rules of the Muhammadan 
law of pre-emption. In other cases, where a 
custom of pre-emption exists, each village com- 
munity has a custom of pre-emption which varies 
from the Muhammadan law of pre-emption and is 
peculiar to the village in hs provisions and in its 
incidents. A custom of pre-emption was in all cases 
the result of agreement amongst the share-holders 
of the particular village and may have been adopt- 
ed in modern times, and in villages which were first 
constituted in modern times, rights of pre-emption 
have in some provinces been given by Acts of the 
Indian Legislature. Rights of pre-emption have 
also been created by contract Le tween the sharers 
in a village But in all cases, the object is, as far 
as possible, to prevent strangers to a village from 
becoming sharers in the village. Rights of pre- 
emption when they exist, are valuable rights and 
when they depend upon a cusiom or upon a 
contract the custom or the contract as the case 
may be, must, if disputed, be proved. [P. 14, C.?* 1 
• (e) Pre-emption —Custom of pre-emption 
existing when Mouza was not partitioned — Claim 
to pre-empt after the Mouza was perfectly Par- 
titioned — The onus of proof is on the claimant, 
that the custom operates even after partition. 

The appellant sought to pre-empt a property in 
Mahal Bbawani Das which was one of the five 
mahals into which Mouza Pala Kher was divided, 
as a sharer in one of the other four Mahals. 
Before such partition there was a custom of pre- 
emption obtaining in the Mouza Pala Kher, which 
the appellant proved. 

Held, that this was not sufficient to entitle the 
appellant for a decree. It would be necessary 
for him to show either on the construction of the 
wajib-u l-arses (by which be proved the existence 
of the custom before partition) or by other evi- 
dence that the custom of pre-emption which ob- 
tained in the unpartitioned Mouza Pala Kher 
would survive a partition of that Mouza into 
separate Mahals so as to give a sharer in one of 
the new Mahals a right to pre-empt property in 
another of those Mahals in which he was not a 
sharer at the date of sale. _P- 15, C. 1.3 

In 1863, Mouza Pala Kher was unpartitioned and 
all its share-holders were Mahomedans. The 
Wajib-ul-ara papers of that year, admitted the 
existence of a custom of pre-emption. It also 
recognised the right of the sharers to a partition. 
When partition of the Monza was applied for in 
1C05, Hindus also had became sharers and nothing 
was done on pariition to prov ide that sharers in 
one Mahal should have a right of pre-emption in 
respect of a sale in another tnahal in which they 
were not sharers. In these circumstances the 
inference could not be drawn that it was intended 
that after partition the sharer in one Mahal should 


have a right of pre-emption in another Mahal 
The question if a custom of pre-emption existing 
before partition survive* such partition is a ques- 
tion depending on the circumstances of each case 
and inferences which may legitimately be drawn 
from the evidence. 22 All. 1 Ref. The view of 
Banerjee. J., in 22.A11. 1, that the absence of fresh 
wajib-ul arz at partition does not necessarily 
involve the consequence that the pre-existing con- 
tract nr cus om of preemption is to have no effect, 
not dissented from. [P. 15, Cols. 1 & 2.] 

(f) Pre-emption — Wajib-ul-arzts — They are evi- 
dence of custom of pre- cm ption and need not 
be corroborated by evidence of instances in 
which such custom has been enforced — Such 
evidence is rebuttable- 

The Wajib-nl-arzes having been prepared in 
accordance with law, and the sharers having 
signed them they are enough evidence regarding 
the custom of pre-emption and need not be corro - 
borated by evidence of instances, iu which such 
custom has been enforced. To insist on such 
corroboration would be to increase the cost of 
litigation in pre-emption cases and in many cases, 
m ght practically deprive a sharer of his right. 
Of course the evidence as to custom of pre-emp- 
tion afforded by a Wajtb ul-arz may be rebutted 
by other evidence. Statements in a wa jib -ul-arz 
as to rights of preemption which are not in con- 
travention of Muhammad, Hindu or other Jaw, 
should be considered as reliable evidence of a 
custom of pre-emption. [P. 16, C, 1.] 

G. R. Lowndes — for Appellant. 

DeGvtiythev and B. Dube — for Respond- 
ent. 

Sir John Edge :-The suit in which 
this appeal has arisen was brought on 
the 6th August, 19 |f\ in the Court of the 
Subordinate Judge of Aligarh by Kunwar 
Digamber Singh, who is the appellant 
here, against Kunwar Ahmed Sayeed 
Khan, who is the respondent to this 
appeal, and one Bhawani Das, to enforce 
a right of pre-emption to which Kunwar 
Digamber Singh claimed to be entitled 
under a custom which he alleged to be 
prevailing in mouza Pala Kher in the 
District of Bulandshahr. 

The respondent here, Kunwar Ahmad 
Sayeed Khan, who was the vendee of the 
property in dispute by bis written state- 
ment denied that there was any custom of 
pre-emption in mouza Pala Kher and 
alleged that : — 

"Mouza Pala Kher was divided by perlect 
pariition and entirely separate mahals were form- 
ed After the said partition no connection ot 

any kind was left among the co-sharers of the 
different mahals, nor did any joint right, based 
on the terms of any wajib-ul-arz, subsist among 

them 11 

The date of the sale in respect of which 
pre-emption is claimed wits the 12 
July, 1909. In 1905, mouza 1 ala Kher, 
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otherwise known as mouza Pala Kaser, and 
as mouza Bilaksir, was, on ihe’applications 
of certain of the then sharers in the mouza 
partitioned into five rnahals, of which two 
were named respectively Saligram and 
Bhawani Das. On the partition, each of 
the five newly formed rnahals became 
separately responsible for the revenue 
assessed upon it, but did not become res- 
ponsible for the revenue assessed upon 
any other of the five rnahals. No separate 
record-of-rights was before this suit 
framed for any of the five new rnahals. 

The property sought to be pre-empted 
is in mahal Bhawani Das, in which mahal 
the applicant had not a share at the date 
of the sale ; he w.ts. however, .at the date 
a shaier in mahal Salig Ram, in which 
mahal neither the respondent nor his 
vendor, Bhawani Das., was a sharer. The 
respondent was not at the date of the sale 
ci sharer in any of the five new rnahals ; he 
was, however, the mortgagee in possession 
of part of the share of Bhawani Das, the 
vendor, in mahal Bhawani Das. 

The appellant and Bhawani Das are 
not related to each other. The respond- 
ent, who is a Muhammadan, is not rela 
ted to the appellant or to Bhawani Das 
Prior to the partition of 1905 mouza Pala 
Kher was an unpartitioned mouza in which 
the appellant and Bhawani Das were 
sharers Of the history of 
1 ala Kher prior to 1*63 their Lord- 
ships are unaware, but in 1S63 all 

i e nT S \. arers in tlie mouza were apparent- 
ly Muhammadans. 

The evidence to prove the custom of 
pre-emption upon which the appellant’s 
claim is based consisted of extracts from 
a .■wajib.nl. ay z of the mouza of the Pala 
Kher of 1863, upon extracts from k 
wajib-ul-arz ot the same mouza of 1870 

° f a c i“ d S m ent of the Subordinate- 
Judge of Meerut in 1875 in a suit for pre- 
emptjon which was confirmed by the 

Migh Court at Allahabad in 1876. The 

cause of action in that case arose of course 

Pn| g a T?u en T t0 the P artition of mouza 

^ Khe ^’ l Ut , the J uc, gments do afford 
evidence that there existed in mouza Pala 

<her a custom of pre-emption under 

w nch a relation of a vendor-sharer in the 

mouza was entitled to pre-empt on a sale 

to a stranger to the mouz 2 , but that is not 

the custom upon which the appellant 
must rely in this suit. appellant 


The extract from the waj ib-ul-arz of mouza 
Pala Kher, which was prepared on the 
16th June, 1863, as translated and so far 
as it is material, is as follows: — 

“In future every co-sharer, mortgagor or 
mortgagee shall as such be at liberty 10 make 
transfers. But he shall make transfers first 
in favour of his own and ekjaddi brothers and 
after them in favour of co-sharers in the khata 
and patti as well as in favour of the proprietors of 
the village. If none of them take he shall be 
competent to make transfers in favour of strangers . 
It tliere is a dispute regarding difference in con- 
S'deration it shall be decided by arbitration.” 

T- he wajib-ul.arz of D63 was signed by 
all the sharers and by some, if not all of 
the mortgagees. 

The corresponding clause in the wajib- 
ul-arz of 1*70 as translated in the record, 
is as follows : — 

•• In fut “ re co-sharer, mortgagor or mortgagee 
has as such power. He shall have power .0 make 
ransfers first to his own and ekjaddi brothers and 
next to co-sharers in the khata and patti as well 

fV° If DOne of lhe aforesaid persons 

takes lie shall have power to trans'er it to a 

stranger. If there arises any dispuie as regards 
IrbiU-ation ”‘ ng m ° rG ° r 1(?SS h sha,i be decided by 


. oin P ara S ra P h 14 of the wajib.nl arz of 
1«70 it expressly stated “ Custom as to 
Pre emptmn is allowed.” There can be no 
possible doubt that the clauses to which 
their Lordship s have referred set out what 
the sharers in mouza Pala Kher had inl863 
and in 1S70 agreed to be the custom of pre- 
emption in the mouza. It is to be presumd 
as the contrary has not been shown, that 

thC f , of 1863 and the wajib.nl. 

' of , lb7 ° hnd Been properly prepared, in 
accordance with the law then in force 
and with the “ Directions of Revenue 
Officers in North-West Provinces of the 
Bengal Presidency,” which had been 
promulgated under the authority of the 
Lj e u te n an t -G o vernor of those Provinces 

e re nCeS in the clauses above 
mentioned to mortgagors and mortgagees 
are obscure The sharers in ,no„J Pall 

Kher may have intended that if a mort- 
gagor should assign his interest as a 
mortgagor he should offer it in the first 
instance to his own or his ekjaddi brother 
and then to a sharer in the khata and patti 
or to a proprietor in the mouza , and if 
they should refuse to purchase it he might 
assign ,t to a stranger, and in the samf if 
a mortgagee should wish to assign his 
mortgagee s interest his right to a?si> n 7 
should be similarly limited In fheir 
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Lordships’ opinion it was not meant by 
the clauses to which they have referred to 
treat mortgagees as such, as sharers in the 
mouza and to confer on them a right to 
pre-empt. 

Having regard to some of the decisions 
of the High Court of Allahabad, which 
have been referred to in the arguments in 
this appeal, it is unfortunate that the 
record which is before this Board does 
not show what was the vernacular word 
in the wajib-ul-arz of 1863 and 1870, 
which has been translated as “ co sharer,’ 
or what was the vernacular word in the 
wajib-ul-arz of 1863 which has been trans- 
lated as “ village.” 

The wajib-ul-arz of 1^63 contained a 
clause as to partition which, as translated 
in the record, was as follows : — 

“7. Paitiiion, separate and compact. 

“ Every one can get his property partitioned 
to the extent of share. And if the area be compact 
he can also get a separate mahal formed. If at 
the time of partition the grove of one person 
comes to be included m the lot of another, the 
planter of the grove shall remain in possession as 
before, but the planter sh ill (have toibe given land 
of the same quality in exchange. As to a well, 
the costs of construction shall be given to the per- 
son who constructed it. If the khtidUasht land 
of one person comes into the possession of ano- 
ther, then he (the person in possession) shall 
relinquish it of his own accord or shall pay rent 
as a tenant." 

It appears to their Lordships that it 
may reasonably be inferred from this 
clause that the sharers of 1863 in mouza 
Pal a Kher not only contemplated that the 
mouza might subsequently be partitioned 
into separate uiahals , but also intended 
that on a partition off from the mouza of 
a separate mahal, the sharers in the other 
malials or in the unpartitioned portion of 
mouza Pa la Khcr should as such have no 
share or other proprietary interest in the 
separated mahal. It does not appear from 
the extracts from the loajib ul-arz of 1870 
which are printed in the record whether 
the wajib-ul arz of 1870 contained a simi 
lar clause, but it probably did. 

It appears from the ruhkav ol the 5th 
December, 1902, which was drawn up for 
the carryi n" out by the Amiu of the parti- 
tion of mouza Pa la Kher that the partition 
should be a perfect partition ; that a grove 
should be allotted to the mahal of the per- 
son who had planted it and that a Muhain- 
matlan tomb, which stood in the abaci i> 
should be allotted to the share of the 
Muhammadans. 


The Subordinate Judge of Aligarh 
found that a custom of pre-emption pre- 
vails in mouza Pala Kher ; that the parti- 
tion of the mouza and the separation of the 
plaintiff’s Mahal Salig Ram from that of 
the vendor did not affect the custom of 
pre-emption ; and that the plaintiff, the 
appellant here, had a right to pre-empt as 
against the vendee, the respondent here ; 
and on the 28th March, 1911, he gave the 
appellant a decree for the pre-emption. 
From that decree Kunwar Ahmad Sayeed 
Khan, the respondent here, appealed to 
the High Court of Judicature at Allaha- 
bad. 


The Chief Justice and Mr. Justice Tud- 
b.ill, before whom the appeal came for 
hearing, allowed the appeal and dismissed 
the suit. From the decree of the High 
Court this appeal has been brought. 

Pre-emption in village communities in 
British India had its origin in the Muham- 
madan law as to pre-emption, and was 
apparently unknown in India before the 
time of the Moghul rulers. In the course 
of time customs of pre-emption grew up 
or were adopted among village com- 
munities. In some cases the sharers 
in a village adopted or followed the 
rules of the Muhammadan law of pre- 
emption, and in such cases the 
custom of the village follows the rules of 
the Muhammadan law of pre-emption. In 
other cases, where a custom of pre-emption 
exists, each village community lias a 
custom of pre-emption which varies from 
the Muhammadan law of pre-emption and 
is peculiar to the village in its provisions 
and its incidents. A custom of pre-emp- 
tion was doubtless in all cases the result 
of agreement amongst the share holders 
of the particular village, and may have 
been adopted in modern times, and in vil- 
lages which were first constituted in 
modern times. Rights of pre-emption have 
in some provinces been given by Acts of 
the Indian Legislature. Rights of pre- 
emption have also been created by con 
tract between the sharers in a village. But 
in all cases the object is, as far as possi- 
ble, to prevent strangers to a village from 
becoming sharers in the village. Rights 
of pre-emption, when they exist, are 
valuable rights, and when they depend 
upon a custom or upon a contract, the 
custom or the contract, as the case may 
be, must, if disputed, be proved. 
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4 .u\ h t° nly evidence ^ this case to prove 
that the custom, which is relied upon by 

the appellant existed in mouza Pala Kher 

is afforded by the clauses relating to ore’ 

emption which are contained in the wajib. 

U }- arza * 1863 and 1870. These clauses 
do, in the opinion of their Lordships, 
prove that prior to the partition of mouza 
Pala Kher the custom of pre-emption. 
Which is set out in the second paragraph 
of Clause 2 of the plaint existed and was 
in force in mouza Pala Kher, but that 
would not be sufficient to entitle the 
appellant to a decree. It would be neces- 
Isary for him to show, either on the con 
struction of the wajib-ul-arz or by other 

whffh Ce ’ Hi** th i E custom of Pre-emption 
which obtained in the unpartitioned 

,“ Pala Kher Would survive ^ partition 

.of that mouza into separate mahals so as to 

m ° ne ° f lhe new mah l ls a 
Pr t e . mpt ,P r °Perty in another of 
those mahals m which he was not a sharer 
at the date of the sale. 

j lh,s question was very carefully con- 

uth CoL? U n ? Cnch ° f the Allahabad 

c;' g A 9,°, J n xn D( 'lZ*>ijan Singh v. Kalka 
i A/r^V which Sir Arthur Strachey I 
and Mr Justice Banerji, considered that 
the question in each case is that of the 
construction of the nature of the particular 

custom on which the claim for pre-emp 

tion is based, and whether the custom Cc-fn 
ripply to the altered state of things 
which comes into existence when a perfect 
partition has been effected. In that case 
as in this, no new wajib nl-arz was framed 
[on the partition. Their Lordship" a reTot 
prepared to dissent from the P yiew of 

bee-n J “"e“d 3 to n t^,'t , ' n which h “» 

prepared at & p a £ Ut i o n * "!t * ^ d o es^ c H 1 1 o ° * been 
have effect or operation " n ° lon " er to 

d cS^ nc 7the Z 

fromThe evidence^ be d ™«’n 

their Lordships cannot overlo^Hhe fa“ 
that in 1«63 all the sharers in mouza Pafa 

were oh? ? Muh ™madans ; that Hindus 
were obtaining interests in the mouza as 

mortgagees ; and that the sharers in 1363 
were contemplating that the mouza might 
be partiponed. The right to obtain pTrS 

«i»ted. Nor can 


?oo'- r L ° rdsh *ps Overlook the fact that in 
r tt- en perfect partition was applied 
T? r ’i had become sharers in mouza 

1 ala Kher, an d that nothing was done on 
partition to provide that sharers in one' 
mahal should have a right of pre-emption 
m respect of a sale in another mahal in 
which they were not sharers. Their 
-Lordships are unable to draw the infer- 
ence from the wo jib ul-arz and the 
circumstances in this case that it was 
intended that, in case of perfect partition 

L Pala Kher > a sharer in one mahal 
should have a right of pre-emption in 

sharer r ma * ia * ln w k»ch he was not a 

The learned Judges who decided the 
appeal in this case in the High Court 
apparently considered that the evidence 

1870 d rfW by * he wa j ih - ul -**xes of 1863 and 
1870 did not prove any custom of pre 

emption, and each of them also relied 

upon the fact that no evidence that the 

right of pre-emption has been exercised 

was given. The learned Chief Justice 

also apparently suggested doubts as to 

the value of a wajib-ul-arz as evidence nf 

custom of pre-emption when unsupported 

by evidence that the custom had P hi d 

enfo^ed As their Lordships have Mreadv 

intimated, they have no doubt that 
clauses relating to transfers of of th 
in the wajib-nUarzes of shares 

Stated what the shamrs ,n 

sharers in ,S70 had agreed Z 


\ 1 ) [1899] 22 Ali. 1 = 1899 A. W. N. 1 ) 


ed information* From 
mou . za ma y have been a person whoV ® 

as ignorant as they were of ] e o-»l fo Vas 
and legal phraseology, but u for "* s 
wajib-ui-arz were signed by the th ® 

or sanctioned by the seffL 1 16 sllarers 
the sharers had Jn opportu^tTof 

an y statements contained f in°^ eCt ‘ 

which they did not understand or 

consider to be correct. Pre emr,f d not 
a matter in which all the sharS^ 0 " WaS 
interested ; it was a mailer as to 
they could agree as to + to w bich 
their mouza S Z^ Prl fJ m CUstom in 
various incidents lj m : f .^ pt,on > with 

frictions, prevmds by customer" h res ' 

agreement amongst share-holders^'n^ 0 * 3 ' 
many, .f not in most or ali of ,Y ery 

communities in the proving Vli ’ a ff e 
mouza Pala Kher is situate ,n whicl l 
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In agreeing as to the custom of pre- 
emption which should be inserted in the 
wajib-uUarz the sharers were not trying 
to establish any rule of inheritance in the 
rnouza inconsistent with the Muhamma- 
dan or the Hindu Law of Inheritance, 
ind their Lordships fail to see on what 
principle statements in a wajib-ul-avz as 
to rights of pre-emption, which are not in 
contravention of Muhammadan, Hindu or 
other law, should not be considered as 
reliable evidence of a custom of pre- 
emption. To hold that a wajib-ul-avz 
is not by itself good printa facie evidence 
of a custom of pre-emption which is stat- 
ed in it and that the wajib-ul-avz requir- 
es to be corroborated by evidence of in 
stances in which the custom has been en- 
forced would be to increase the costs of 
litigation in pre-emption cases, and in 
many cases might practically deprive a 
sharer of his right. Of course the evi- 
dence as to a custom of pre-emption afford- 
ed by a wy'ib-ul-arz may be rebutted by 
other evidence. 

The appellant has failed to prove that 
he is entitled to a decree. I heir Lord- 
ships will humbly advise His Majesty 
that the appeal should be dismissed. The 
appellant must pay the costs of the appeal. 

s. a. R. Appeal J is missel. 

Solicitors for Appellant — T. L. Wilson 
and Co. 

Solicitor for Respondent — Douglas Grant. 

**A- I- R- 1914 Privy Council- 

(From Allahabad) 

25th November* 1914. 

Lords Dunedin and Shaw, Sir John 
Edge and Mr. Ameer ali. 

Jambu Prasad — Plaintiff- Appellant 

v. 

Muhammad Nawab Aftab Ali Khan and 
others — Defendants- Respondents. 

Privy Council Appeals Nos. 131 and 132 
of 1913 

Registration Act ( III of 1877), Ss. 32 & 33 

Presentation for registration by an agent not 

duly authorised according to Ss. 32 & 33 
Registration is invalid— Executant admitting 
execution docs not make the registration valid. 

The terms of Sections 32 and 33 of Act III of 
1877 are imperative and a presentation of a docu- 
ment for registration by an agent who lias not 
been duly authorised in accordance with these 
sections does not give the registering officer the 
indispensable foundation of his authority to regis- 


ter the document, which comes into force if and 
when only a document is presented to him in 
accordance with law. The executants who ap- 
pear and admit execution cannot be treated for 
the purpose of Section 32 as presenting the deed 
for registration. One object of Sections 32, 3?, 
34 and 35 was to make it difficult for persons to 
commit fraud by means of registration under the 
Act. It is the duty of the Courts not to allow 
the imperative provisions of the Act to be de- 
feated when it is proved that an agent who pre- 
sented a document for registration bad not been 
duly authorised in the manner prescribed by the 
Act 23 All. 233 applied 28 Ali. 707 approved. 

DeGvuyther and O' Gorman — for Appel- 
lant. 

G. R. Lowndes — for Respondents. 

Sir John Edge : — These are consoli- 
dated appeals from two decrees, dated the 
13th February, 1912, of the High Court of 
Judicature at Allahabad, one of which 
affirmed the decree of the Subordinate 
Judge of Saharanpur of the 26th of Sep- 
tember, 1910, and the other of which 
partly affirmed and partly reversed a 
decree of the same Subordinate Judge of 
the 26th September, 1910. The suits in 
which the decrees were made were 
brought in the Court of the Subordinate 
judge of Saharanpur, one on the 20th 
’May, 1909, and the other on the 16th of 
March, 1910. They were suits for sale of 
immoveable property. The suit of 1 Q 09 
was based on a mortgage-deed of the 10th 
of August, 1886, the consideration for the 
mortgage having been Rs. 7,00 h The 
suit of 1910 was based on a mortgage- 
deed of the 2nd of July, 1882, the con- 
sideration for that mortgage-deed having 
been Rs. 59,000, and upon a mortgage- 
deed of the 25th of October, 1892. There 
was in suit a claim for a money-decree. 
The Subordinate Judge dismissed the 
suits on the grounds that the mortgage- 
deeds had not been validly registered, and 
consequently could not affect the immove- 
able property which was comprised in the 
mortgages, and that claims for money- 
decrees were time-barred. On appeal to 
the High Court at Allahabad, the High 
Court dismissed the appeal in the suit of 
1909, which was based on the mortgage 
of 1886, dismissed the appeal in the 
suit of 1910 so far as it related to the 
mortgage of 1882, and allowed the appeal 
in that suit so far as it related to the 
mortgage of 1882. These consolidated 
appeals are from the decrees of dismissal. 
The plaintiff in the suits is the appellant 
here. The respondents have been defend- 
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ants in these suits, and one of them is the 
representative of a deceased defendant. 

The only questions which have to be 
considered in these consolidated appeals 
are, whether the mortgage-deed, dated the 
2nd July, 1882, and the mortgage-deed, 
dated the 10th August, 1886, were validly 
registered under Act III of 1877. They 
were documents which were required by 
Section 1 7 of Act 1 1 1 of 1 87 7 to be register- 
ed. If they were not validly registered, they 
could not, by reason of Section 49 of that 
Act, affect any immoveable property com- 
prised in them, or be received as evidence 
of any transaction affecting such property. 
Further, if the documents of 1882 and 
1886 were not validly registered instru- 
ments, no mortgage could by reason of 

a V, rst Paragraph of Section 59 of 
Act IV of 1882, be effected by them. 

I hey were in fact registered, but the 
question is — was the registration a valid 
registration? The Subordinate Judge 
and the High Court found that there was 
no valid registration in either case. 

In Section 32 of Act III of 1877 it is 
enacted that : — 

“Except in the cases mentioned in Section 31. 
every document to be registered under this Act. 
whether such registration be compulsory or 
optional shall be presented at the proper regis- 
tration office, by some person executing or claim- 
ing under the same, or. in the case of a copy of 
a decree or order, claiming under the decree or 
order or by the representative or assign of such 
person, or by the agent of such person, repre- 
sentative or assign, duly authorised by power of 

attorney executed and authorised in manner 
hereinafter mentioned.” 

S° far as is material to the decision of 
these appe als , it is in Section 33 of 
Act III of 18 77 enacted: — 

“f° r the Purpose of Section 32 the powers of 
?i 0 neXt i hereinafter mentioned shall alone 

U recogn,zed (that is to say) 

(a) If the principal at the time of executing 

° f a “ orney asides ia any part oi 

bei in t a,DWh this Act is for the time 
he foil, n i C ?£ a • power of attorney executed 
before and authenticated by the registrar or the 

the'prTn T P l\ 

1Q o^ e mort gage deed of the 2nd July, 
lu 8 2»' yas Panted for registration on 
he 11th of July, 1882, at Saharanpur, at 
the proper registration office on behalf of 
Lala Mitter Sen the mortgagee, by one 
Nathu Mai, who held the power of at- 

the l 9th u J une > 1882 ’ fr ° m Lala 

Muter Sen, which however, did not em- 
power Nathu Mai to present documents 
for registration. Lala Mitter Sen lived at 

X914 K— 3 
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Saharanpur and the power of attorney had 
been duly authenticated by the then Sub- 
Kegistrar of Saharanpur on the 19th 
Tune, 1882, but apparently it had not 
been executed before the Registrar or the 
Sub-Regi^rar. The Sub-Registrar’s note 
to the copy of the power of attorney in 
the Register merely states that Lala Mitter 
ben was known to him, and admitted the 
execution and completion of the document. 
It has not been proved that Nathu Mai 
held any other power of attorney from 

"L* ^ en * The mortgagors ad- 

mittea before the Sub-Registrar of 
Saharanpur, on the 11th July, 1882, the 
execution and completion of the mortgao-e- 
deed, and received in his presence The 
mortgage-money, Rs. 59,000, and there- 
upon the Sub-Registrar registered the 
mortgage-deed. 

tuTi 16 mort ^ge.deed of the 10th August, 
A 88 q’ ' V q S P rese u nted for registration on 
the 9th September, 1886, at Saharanpur, 

c J hG , p ™P er registration office, on behalf 
Muter Sen, the mortgagee, by one 

B S h u Sh u W h° held a power of attorney 

Mitt e r4 February, 1885 ’ from Lala 
Muter Sen, which however, did not em- 
power- Ilahi Bakhsh to present documents 

for registration. This power of attorney 

had not been authenticated by the Regis, 
trar or the Sub-Registrar of Saharanpur, 
and it does not appear that it had been 

6X ^ ?., by L 5 la Mitter Sen, before 

either of those officials. It has not been 

proved that Ilahi Bakhsh held any other 
power of attorney from Lala Mitter Sen. 

1 he mortgagors admitted before the Sub- 
Registrar of Saharanpur on the 9th Sep- 
tember ,1886, the execution and comple- 
tion of the mortgage-deed of the 10th 
August, 1886, and acknowledged the 
by them of the mortgage-money 
Rs. 7,000, and thereupon the Sub-Regis- 
trar registered the mortgage-deed. 

A 1 was contended on behalf of the ap. 
pellant here that it might be presumed 
the mortgage deeds had been presented 
f° r , re & lst ration by the mortgagors who 
had ex ^uted the deeds, and who attended 
before the Sub-Registrar. It is, however, 
obvious that the mortgagors had attended 
at the office of the Sub-Registrar to 
admit that they had executed the deeds 
and not to present them for registration 
and that they did not present them for 
registration The mortgagors attended 
to enable the Sub-Registrar to comply 
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with Sections 34 and 35 of Act III of 
1877 by satisfying himself that they had 
executed the deeds. In the one case the 
deed was presented for registration by 
Nathu Mai, an agent of the mortgagee, 
and in the other case the deed was 
presented for registration by Ilahi 
Bakhsh, another agent of the mortgagee, 
and in neither case did the agent hold 
such a power of attorney as was neces- 
sary to enable a valid registration to be 

made. . 

It was decided, and as their Lordships 

considered correctly, by Sir John Stan- 
ley, C. J. and Sir George Knox, J., in 
1906, in Jshri Prasad v. Baijnath (1), 
that the terms of Sections 3 2 and 33 of 
Act III of 18 77 are imperative, and that 
a presentation of a document for regis- 
tration by an agent, in that case the agent 
of a vendee of immoveable property, who 
has not been duly authorized in accord- 
ance with those sections, does not give to 
the Registering Officer the indispensable 
foundation of his authority to register 
the document. As those learned Judges 

said : — .... , 

"His (the3 Sub-Registrar’s, jurisdiction only 
comes into force if and when a document is pre- 
sented to him in accordance with law. 

These learned Judges also rightly decid- 
ed in the same case that the fact that the 
Sub-Registrar had summoned before him 
the executant of the deed, who was the 
vendor, and had obtained his consent to 
the registration of the deed, did not give 
the Sub-Registrar Jurisdiction to register 
it and that the omission of the Register- 
ing Officer to notice that the power of 
attorney under which the agent had pre- 
sented the sale-deed for registration had 
not been executed or authenticated in 
accordance with Section 33 of AcUH of 
1877 could not be regarded as a defect in 
procedure within the meaning of Section 

87 Althouglfthe facts in these consolidat- 
ed appeals are not the same as were the 
facts in Mujib-ttn-ntssa v. Abdur Rahim 
(2), their Lordships consider that the 
principle which this Board applied in 
that case is applicable here. That princi- 
ple, in their Lordships opinion, is that a 


(1) (190G) 28 All. 707 = 3 A.L.J. 743 1906 

( 2 ) (19001 ^AU 9 233= 28 I.A 15=5 C W H 

177= 11 M. L. J. 58=3 Bom. L. R. 154 

(PC,). 


Registrar or Sub- Registrar under Act III 
of 1877 has no jurisdiction to register a 
document unless he is moved to do so by 
a person who has executed or claims 
under it, or by the representative or 
assign, duly authorized by a power of 
attorney executed and authenticated in 
manner prescribed in Section 33 of that 
Act. It is obvious that executants of a 
deed who attend before a Registrar or 
Sub- Registrar merely to admit that they 
have executed it cannot be treated, for 
the purpose of Section 32 of Act III of 
1877, as presenting the deed for registra- 
tion. They, no doubt, would be assent- 
ing to the registration, but that would 
not be sufficient to give the Registrar 
jurisdiction. 

One object of Sections 32, 33, 34 and 
35 of Act III of 1877 was to make it 
difficult for persons to commit frauds 
by means of registration under the Act. 

It is the duty of the Courts in India 
not to allow the imperative Provisions of 
the Act to be defeated when, as in this 
case, it is proved that an agent who pre- 
sented a document for registration had 
not been duly authorized in the manner 
prescribed by the Act to present it. 

These appeals fail and their Lordships 
will humbly advise His Majesty that 
the appeals should be dismissed. The 
appellant must pay the costs of these 

aP T. ea s?*N. Appeals dismissed. 

Solicitors for Appellant — Ranken Ford, 

Ford and Chester. . 

Solicitors for Respondents— T. L. Wil- 
son & Co. 

A- I. R- 19 14 Privy Council- 

(From Bombay) 

26th November, 1914- 

Lords Dunedin and Shaw, Sir John 
Edge and Mr. Ameer Ali. 

Jehangir Dadabhoy and another — Defend- 
ants- Appellants 

v. 

Kaikhusru Kavasha and others — 'Plaint 
id's- Respondents. 

Privy Council Appeal No. 78 of 1913. 

• • Will — Construction — One clause giving 
away half the property absolutely to one son ; 
another clause directing the same half to be 
given to such son's son if one be bort n on his 
attaining his full age-IJnder the terms of the 
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will half the estate conveyed to the testator' s 
son vested in him a morte testatoris — Succession 
Act.S. 77 7. 

Under a will left by a Parsi, the estate was 
effectually and equally divided between his two 
sons. Then followed a clause: — “At present my 
elder son P. has no male issue. He has only a 
daughter. Therefore if my elder son P. gets a 
male issue, half of the ‘estate’ is to be made over to 
him on his attaining his fullage.” 

Held, that under the terms of the will half the 
estate conveyed vested in P. a morte testatoris. 
The destination over to a son who should take 
upon attaining 21 years of age was language appro- 
priate to the events of the death of P. during the 
life-time of the testator and of his having left a son 
- the situation also being provided for of that 
son being at that period of time under twenty-one. 

But when the father P. himself survived the 
testator, P s. right was not cut down to a tenancy 
for life therein or to an estate defeasible on his 
son attaining majority. [P. 20. C 1 & 2.] 

result arrivedatby the above construction 
is also reached by the application of Section 111 
of the Indian Succession Act. [P 20. C. 2.] 

DeGruythey and Horane Miller — for Ap- 
pellants. 

Robert Finlay and G. R. Lowndes — for 
Respondents. 

Lord Shaw : — This is an appeal from 
a decree of the High Court of Judicature 
at Bombay, dated the 9th December, 
1910. The High Court affirmed a decree 
of the Subordinate Judge of Thana, dated 
the 2nd April, 1910. 

The case has reference to the construc- 
tion of a will executed by one Dadabhoy 
Byramji on 8th August, 1866. By this 
will the testator narrated that of his three 
sons then living he has given one in 
adoption to a paternal uncle. His other 
two sons were named Pallonji and Jehan- 
girji. The material portions of the will 
disposing of the “estate ” are these : — 

. , ’ T 1 1 V: said ‘wo sons are proprietors, half and 
half alike, and in equal (shares), of my whole 

estate , outstandings, debts, title and interest 

Both the heirs are to take care of the said ‘estate’ 
and look after it. and both the heirs living toge- 
ther, are duly to enjoy the balance which may 
remain after payment of the Sarkar’s assessment 
....In this my testamentary writing I. the testator, 

have appointed my two sons as (my) heirs." 

1 he will then states that Pallonji, the 

elder, a man then of about thirty-nine 
years of age, was in a confused state of 
mind, and that the other son Jehangirji 
was accordingly entrusted with the mana- 
gement of the “ estate. ’’ 

_ By his true and pure integrity, and both the 
heirs are to equally enjoy half and half alike the 
whol e estate with unanimity with my elder son 

3Vs) °right n " SUC a DOt toinjure b‘ s (Pallon- 


Up to this point in the Will there can 
be no doubt whatsoever that the property 
of the estate was effectually and equally 
divided between these two sons. There 
then follow, however, the clauses which 
ate said to create difficulty. They are 
these : — 

“ At present my elder son Pallonji has no male 
issue of his body. (He) has only a daughter. 
Therefore, if my elder son Pallonji gets a male 
issuse, half of the ‘estate’ is to be made over to 
him, on his attaining (his) full age.” 

And it may be proper that the 11th 
clause of the Will should be quoted in 
full. It reads thus: — 

“I, the testator have in the second clause of this 
Will appointed my two sons Pallonji and Jehan- 
girji as my heirs. The wife of Pallonji, the elder 
of them, has now gone to her father’s house. On 
her return, if she, by instigating her husband, or 
by any (other way) cause to be mortgaged, sold, 
given in gift, charity, etc., or disposed of, what- 
soever in any^ way to any one, any immoveable 
and moveable * estate,’ etc., appertaining to the 
half share during the life-time of my son Pal- 
lonji or, after bis death, which God forbid, 
my son Pallonji or his wife, or daughter or 
any (other person) (shall) as stated in the third 
clause of this will have no authority, power and 
right so to do. If my son Pallonji does not get a son, 
my son Jehangirji is to give away his son as 
Fallon ji’s Palak (or his adopted son). All the 
clauses of this will are applicable to the said adopt- 
ed (son). If a son be born of the body of 
Pallonji he shall on his attaining (his) full age be 
the owner of half share in the whole of the 
immoveable and moveable ‘estate’ belonging to me. 
My heir (and) Vakil (or executor) Jehangirji, or 
his heirs shall raise no objection to give him the 
share. If they raise any objection, the responsi- 
bility arising therefrom is on their heads All. 
the clauses written in this will are applicable to 
the^ said son of ihis body).” 

The material facts of the case are that 
the testator having executed this Will on 
Sth August, 1866 died within a fortnight 
thereafter, viz., on 21st August 1866. He 
was survived by his two sons. Pallonji 
the elder, was of weak intellect as the 
Will indicates. Jehangirji entered upon 
the management of the whole estate 
having obtained Probate of the Will in 
1867. This state of matters lasted for 
thirty years, viz., till 1897, when Pal- 

l OI l J1 u dl 5 d ' PalIon J i was twice married 
but had no son. He left a widow and 
other representatives who are respondents 
m this appeal and are his heirs according 
to the Parsi Intestate Succession Act. 
Ihe nature of the suit by these heirs is 
for an account, for an ascertainment of 
the rights and interests of the parties in 
the estate and for partition, and the claim 
is grounded on the right of Pallanji as it 
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is contended, the owner of one half of the 
estate from the date of the testator Dada- 
bhoy’s death. 

One other fact may now be mentioned, 
viz., that it is alleged, that on 3rd Decem- 
ber, 1886 Pallonji adopted, as his palak , 
Byram ji his nephew, and son of Jehan- 
girji. Jehangirji and his son Byramji 
resist the suit, maintaining that Byramji 
as palak , or adopted son of Pallonji, suc- 
ceeds in terms of the settlement to the 
half of the estate which Pallonji so long 
enjoyed. It is, of course, also maintained 
that under the terms of the settlement 
Pallonji never was owner of the one-half 
of the estate, or, as it would be expressed 
in English phraseology, the terms of the 
Will were such as to prevent vesting in 
Pallonji. 

The learned Judges of the Court below 
have not only dealt with this question but 
with certain others, including the special 
situation of Byramji as palak of his uncle. 
The points among others discussed were 
(1) whether such a palak could ever take 
under the Will, looking to the fact that it 
remained uncertain until Pallonji’s death 
that the condition of a palak taking could 
ever be purified, viz ., that Pallonji should 
die without a son, and (2) the peculiar 
point as to the office of a palak to a Parsi 
becoming effectual only three days after 
the adoptive father’s death. (3) A fur- 
ther question was keenly argued, viz., 
whether the will contained in itself suffi- 
cient words of grant or gift to the palak. 

In the view taken of this case by their 
Lordships these questions, however inte- 
resting, are not necessary for the decision 
about to be pronounced. For their Lord- 
ships are clearly of opinion that under 
the terms of Dadabhoy Byramji’s Will 
one-half of the estate conveyed vested in 
Pallonji a morte testator i. The result of 
the argument presented would be that if 
Pallonji had hadfcson who reached twenty- 
one during his father Pallonji’s life, then 
in that event that son would have taken 
so as to cut out Pallonji from all rights 
under this will. The right of Pallonji 
would accordingly be restricted to that of 
enjoyment, not even for life, but until the 
majority of his own son. Their Lordships 
cannot agree with such a construction. 

The destination over to a son, who 
should take upon attaining twenty-one 
years of age, would appear to their Lord- 
ships to be language appropriate to 4 the 


events of the death of Pallonji during the 
life-time of the testator and of his having 
left a son — the situation also being pro- 
vided for of that son being at that period 
of time under twenty-one. 

But when the father Pallonji himself 
survived the testator, it does not appear to 
their Lordships that there are any words 
in the Will sufficient to cut down the 
right of Pallonji to one-half of the estate 
to a tenancy for life therein, or for a less 
period, according to the argument. On 
the contrary, the words employed seem to 
fit the case of the entire estate being on 
the testator’s death divided into two por- 
tions, and of each portion becoming then 
the absolute property of one of the two 
sons. 

While these are the general principles 
which would be applicable in the cons- 
truction of such a Will, in their Lordships’ 
opinion the same result is precisely reached 
by the application of Section 111 of the 
Indian Succession Act. Their Lordships 
agree with the view that has been taken as 
to the applicability of that section in the 
Courts below. No further question, this 
being so, need be dealt with. 

Their Lordships will humbly advise 
His Majesty that the appeal should be 
dismissed, and that the appellants will 
pay the costs. 

t. s. n. & s. a. r. Appeal dismissed. 

Solicitors for A ppellants — T. L. Wilson 

& Co. 

Solicitors for Respondents 1 and 2» — 
Ranken Ford, Ford & Chester. 

** A-I-R- 1914 Privy Council* 

(From Bombay) 

18th November, 1914* 

Lords Dunedin and Shaw and 
Mr. Ameer Ali. 

Hamabai Framjee Petit — Defendant- 
Appellant 

v. 

Secretary of State for India — Plaintiff- 
Respondent. 

Privy Council Appeals Nos. 139 and 
140 of 1913. 

•• Land Acquisition Act— Government gran- 
ting land subject to their being resutnablefor 
Public purposes— Test of " public purpose is, 
the general interest of the community as oppo- 
sed to the particular interest of the individuals 

— Resuming lands for erecting buildings for 
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the use of Government Officials is fo r a public 
purpose. 

The Government had granted lands subject to 
their being “ at any time resumable by Govern- 
ment for public purposes They resumed these 
lands for the purpose of erecting buildings there- 
on for the use of their officials. 

Held, the phrase “ public purpose ” must 
include a purpose that is an object or aim in 
which the general interest of the community as 
opposed to the particular interests ofthe individuals 
is directly and vitally concerned. The resump- 
tion of lands for erecting building for the use of 
Government officials is for public purpose as it 
will redound to public benefit by helping the 
Government to maintain the efficiency of its 
servants. [P. 21. C. 2 & ; P. 22, C. 1 ] 

Where the Judges of the High Court who were 
thoroughly conversant with the conditions of Indi- 
an life held that the scheme would redound to the 
public benefit by helping the Government to main- 
tain the efficiency of its servants, the Privy 
Council would be slow to differ from such a 
conclusion. 

The decisions which construed the words“pub- 
hc purposes” as used in the statute of Elizabeth 
reference to exemption from rating afford 
little help in construing the words in these 
grants. [p 21 f C. 2.] 

. Pr*” ia facie the Government are good Judges 
though not absolute Judges of the question whe- 
ther the purpose in the case is one in which the 
general interest of the community is concerned. 

[P. 21, C. 2 ] 

DeGruyther, Henry A. Me Cardie and 
Kenworthy Brown — for Appellants. 

Richards and G. R. Lowndes — for 
Respondents. 

Lord Dunedin : — The same general 
point is raised in these two appeals. 

The first appellant was lessee under the 
Government as successors of East India 
Company under a lease of date 18th 
April, 1854, which lease contained a 
power of resumption in favour of the lessor 
if ** the Company , their successors or 
assigns, shall, for any public purpose, be 
at any time desirous to resume possession 
of the premises granted” . .upon certain 
aS *° no *‘ ce an d compensation. 

The second appellants are holders of 
land under Government in virtue of a 
sanad originally granted to one George 
King on 6th April, 1339, by the said East 
India Company, which declares the 
ground given in occupation is to be “ at 
an y time resumable by Government for 
public purposes ” upon certain terms as 
to notice and compensation. 

The Government gave notice in both 
cases to resume for a public purpose. On 
being challenged as to what that public pur 
pose was, they explained that they wished- 
tor the ground in order to erect dwelling 


houses, which they could offer to Govern- 
ment officials at adequate rents for their 
private residence. Suitable houses for 
Government servants are not easily 
obtainable in Bombay ; but it is not said 
that obtaining quarters of some kind is 
an impossibility. The whole question, 
therefore, is : Is such a scheme a ** public 
purpose ” within the meaning of the con- 
tracts contained in the lease and the 
sanad ? 


jl uc icai iica 
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the High Court of Judicature at Bombay 
and the Appeal Court of the same Court 
have both held that it is. The learned 
Judges in the Courts below have, in 
deference to citations made before them,) 
elaborately considered many of the deci-j 
sions which construed the words “ public 
purposes, ” as used in the Statute of 
Elizabeth with reference to exemptions 
from rating. In the end, however, they 
came to the conclusion that those deci- 
sions afforded no help as to the proper 
construction to be put on the words of 
these contracts ; and in that conclusion, 
their Lordships unhesitatingly agree. 

The argument of the appellants is 
really rested upon the view that there 
cannot be a “ public purpose ” in taking 
land if that land when taken is not in 
some way or other made available to the 
public at large. Their Lordships do not 
agree with this view. They think the 
true view is well expressed by Batchelor, 
J*» ( *h e first case, when he says : — 

“Gen eral dcfiniiion 8 are. 1 think, rather to be 
avoided where the avoidance is possible, and I 
make no attempt to define precisely the extent of 
the phrase public purposes' in the lease - it is* 
enough to say that, in my opinion, the phrase 
whatever else it miy mean, must includea pur- 
pose, that is. an object or aim, in which the 

general interest of the community, as opposed to 

!f Ular 1Dterest of individuals, is directly 
and vitally concerned.” uirectiy 

T hat being so, all that remains is to, 
determine whether the purpose here is a\ 
purpose in which the general interest of 
the community is concerned. Prinia facie 
the Government are good judges of that. 
They are not absolute judges. They can- 
not say : “ Sicvolo sic jubeo, ” but at least 
a Court would not easily hold them to be 
wrong. But here, so far as from holding 
them to be wrong, the whole of the learir 
ed J udges, who are thoroughly convpr 
sant with the conditions of Indian life" 
say that they are satisfied that the scheme 
is one which will redound to public bene 
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P t by helping the Government to tnain- 
iin the efficiency of its servants. From 
such a conclusion their Lordships would 
be slow to differ, and upon its own state- 
ment it commends itself to their judg- 
ment. , , . . 

Their Lordships are therefore of opinion 

that on the general point the view of the 

Courts below was right. 

A special point was taken in the second 
case as to sufficiency of notice. It is 
enough to say that the view of the Courts 
below was clearly right in this matter. 

Their Lordships will humbly advise 
His Majesty to dismiss the appeals, but 
there will be no costs to either party 
before this Board. 

t. s. n. A ppcal dismissed* 

Solicitors for Appellants'. (1) T. L. 
Wilson cS* Co. and (2). Latteys and Hart. 
Solicitors for Respondent i— Solicitor, 

India office. 

A- I- R- 1914 Privy Council. 

(From Calcutta) 

21st October* 1914. 

Lords Dunedin, Atkinson and Sumner, 
Sir John Edge and Mr. Amber Ali. 

Secretary of State for India— Defendant- 
Appellant 

v. 

Kirtibas Bhupati Harichandan Maha- 
fatra — Plaintiff- Respondent. 

Privy Council Appeals Nos. 90 and 91 
of 1913. 


(al Bengal Chowkidari Act (VI of 1870), S. 1 

-T/ie term assigned applies to lands assign- 
ed by Government or appropriated under its 
authority or with its permission— Right of 
Government to resume lands in Zammdan 
• Cannot be exercised unless it had reserved to 
itself that right in the sanad granted to the 

TThe word "assigned” in Section 1 means lands 
assigned by 'Government’ or appropriated under 
its authority or with its permission. The expres- 
. ■ a nnlied only to lands assigned by Gov- 

ernment for the maintenance of Chowkidars and 
fn Tespect of which they reserve the right to 
resume and transfer to the Zaimndar subject to 

a °T n t’laim^h^rl g h? to resume, the Government 

hal to prTve tlaJu hod reserved to Itself the right 
when the sanads were granted to the Zamindars. 
Sut wUh Regard to the lands ^ma facTe "^ 

every pajcel' of {and with- 
ip their Zamindars. for which they pay revenue 


to Government. As such the Government have 
no right to claim resumption of chowkidari 
chakran’ lands in a Zamindari, • granted by the 
Zamindar himself and which had not been taken 
excluded from assessment as chowkidari lands at 
the time of settlement. The Provisions of Act 
VI of 1870. do not authorise such a claim by the 
Government. 

(b) Service Tenures — Lands given to officers 
charged with police duties in rural areas — 
Existence of chowkidari chakran lands in 
Bengal at the time of the Decennial Settlement 
— The Decennial Settlement of Bengal divided 
chakran into two classes (a) Tannahdary 
lands resumable by the Government and (6) 
all other chakran lands held by public officers 
or private servants and responsible for the 
Public revenue — Reg. 1, S ■ 8, Cl. 4 and S, 41 of 
Regulation V III of 1793 ; the Government had 
reserved to itself the right of resumption in 
lands appropriated by Zamindars under its 
authority and which were not taken into ac - 
oount in the assessment of revenue. 

It has been customary in India to remunerate 
officers charged with certain public or Quasi 
public duties by grants of lands to be held either 
rent-free or at a reduced rent. One of the best 
known examples of these service tenures is the 
grant of lands in lieu of wages to individuals who 
were charged with the performance of police 
duties in rural areas, and is known as chowkidari 
chakran lands. Prior to the Britsh possession of 
India, Zamindars were entrusted with the defence 
of the territory against foreign enemies, as well as, 
with the administration of law and maintenance 
of peace and order within their district, and for 
this purpose they employed not only armed re- 
tainers to guard against hostile inroads but also a 
large police force and other officers in great 
numbers, under the name of chowkidars, pykes 
and other descriptions, as well for the mam- 
tenance of order in particular villages and dis- 
tricts as for the protection of the property of the 
Zamindars, the collection of his revenue and 
other services personal to the Zamindar. Ail 
these officers were servants of the Zamindar ap- 
pointed by him and removeable by him and were 

remunerated by the enjoyment of land rent-free 

or at a low rent in consideration of their services. 
These service or chakran lands were of great 
extent in Bengal at the time of the Decennial 
Settlement, and the effect of that settlement was 
to divide them into two classes, (a) Tannahdary 
lands which were made resumable by the Govern- 
ment, in as much as. the Government took upon 
itself the maintenauce of the general police 

all other chakran lands held by public om 
cers or private servants in lieu of wages, annexed 
to the tnalguzary land, and declared responsible 
for the public revenue. Under Clause 4 o { 
lion 8 of Regulation 1 and of Sectional ofKegu 
lation VIII of 1793, the power of opUon oi 

resumption was reserved in respect of those la 
that had been appropriated by the , zan ’ l f n ^ ' 
the permission or under the authority of Govern 
ment for the purpose of remuneraUng the 

chowkidars for their services, lands though in 

eluded in the Mahal were not taken into 
deration for the assessment of revenue. 
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E. Richards and A . M . Dunne — for 
Appellant. 

DeGruyther and B. Dube — for Res- 
pondent. 

Mr* Ameer Ali- — The plaintiffs in 
the two actions which have given rise 
to the present appeals are respectively the 
zamindars of Sukinda and Madhupur in 
the Province of Orissa, and the question 
for determination relates to certain lands 
included in their estates in respect of 
which the defendant, the Secretary of 
State for India in Council, claims to 
exercise the right of resumption and as- 
sessment by virtue of the provisions of 
Act VI of 1870 of the Bengal Council. 

The facts of the two cases are set out 
with great clearness in the judgments of 
the High Court of Bengal, and do not, 
therefore, require a detailed statement. 
Their Lordships propose to give only a 
brief sketch of the circumstances which 
have culminated in the present litigation. 

It appears that the predecessors of the 
two plaintiffs had been in possession of 
their estates from a time long anterior to 
the establishment of British power in that 
part of the country. The origin of their 
title under British rule is intimately con- 
nected with the political history of the 
province. Orissa consists of three well- 
defined tracts ; in the middle lies a level 
open country inhabited by a settled 
population. Here the Moguls in the 
reign of Akbar introduced their revenue 
system with its regular assessment of 
public dues. These territories were con- 
sequently designated the Mogulbandi 
which is defined in Regulation XII of 
1805 as. 

_ " being that part of the District of the Zillah of 
Cuttack in which, according to established usage, 
as in Bengal, the land itself is responsible for the 
payment of the public revenue, and in which 
every landholder holds his land subject to the 
conditions of that usage.’* 

The wild and hilly tract on the west, 
and the low marshy lands along the sea- 
shore to the east were held by a number 
of chiefs who, under the designation of 
rajas , zamindars , and khandaits t were al- 
lowed to exercise a feudal sway in their 
respective jagirs on payment of a fixed 
tribute to the Imperial Government. 
These outlying parts of the Province 
were usually called the Rajwara. The 
zamindaris of Sukinda and Madhupur 
lay with in the Rajwara and outside the 
Mogulbandi territories. Shortly before the 


acquisition of the Dewanny by the East 
India Company, the Mahrattas had ob- 
tained possession of a large tract to the 
south of Suvarnarekha river, including 
the Rajwara and thus, when the Company 
obtained the virtual Government of Bengal, 
Bihar and Orissa, under Shah Allam’s 
grant, the de facto British possession of 
the latter province did not extend beyond 
the Suvarnarekha to the south of Midna- 
pore. 

In 1803, the Mahratta Raghoji Bhon- 
slay, who held southern Orissa, came 
into collision with the forces of the East 
India Company, and in the October of 
that year the country south of the Suvar. 
narekha river was occupied by British 
forces. The settlement of the newly-ac- 
quired territories was entrusted to Colonel 
Harcourt, who commanded the Com- 
pany’s troops, and a civil officer of the 
name of Mr. Melville. They were desi- 
gnated Commissioners, ‘and they appear 
to have done their work with great 
thoroughness. In this settlement were 
included the zamindars of Sukinda and 
Madhupur, to whom sanads were granted 
entitling them to hold their estates at a 
fixed jama in perpetuity. These two 
zamindaris were then brought within the 
Mogulbandi and subjected to the general 
regulations in force in Bengal. 

Later in the year came the treaty o f 
Deogaun, by which Bhonslay ceded a 
considerable tract of country belonging to 
the hill chiefs. With these, agreements 
or haulnamas were entered into guarantee- 
ing the perpetual enjoyment by them of 
their properties on definite terms. The 
zamindar of Sukinda alleged in his suit 
that he also held under a kaulnama but 
he failed to establish his allegation, which 
was evidently made under some misap- 
prehension. 

There is no doubt, however, that a set- 
tlement was _made with, and a sanad 
granted to, him by the Commissioners, 
the terms of which will be referred to in 
the course of this judgment. 

By Section 33 of Regulation XII of 
1805 statutory confirmation was given to 
the sanads of the two plaintiffs’ ancestors. 
The lands in dispute admittedly form 
part of the estates settled with the plaint, 
iffs’ ancestors in 1803 and in respect of 
which the revenue was fixed in perpetuity. 
The plaintiffs accordingly urge that the 
Collector representing the defendant has 
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not have been necessary to give in extenso 
the above sections. 

Bengal Act VI of 1870 was, when en- 
acted, not introduced into Orissa ; its 
operation was confined to Bengal where 
the category of lands referred to in Lord 
Kingsdown’s judgment largely existed. 

In 1899, the Act was, by a resolution of 
the Government of Bengal, dated the 9th 
of February, 1897, extended to Orissa. 

It appears that the plaintiffs, the zamin- 
dars of Sukinda and Madhupur respec- 
tively, in discharge of the duties imposed 
on them by their sanads to maintain peace 
and order within their estates, retained 
in their service a large number of chowki- 
dars whom, according to the custom of the 
country, in lieu of wages they remunerat- 
ed by grants of land. A register of 
these chowhidavs was kept in the zamindari 
office, and it would appear that in the 
appointment of the Chowhidavs in more 
than one instance the Government police- 
officer had a voice. But the records show 
that the zamindar often charged the lands 
held by these men, and resumed what he 
considered to be in excess of their require- 
ments. Such was the condition of affairs 
in these two zamindar is when the Act was 
made applicable to Orissa. 

Shortly after its extension, the Collec- 
tor of the Cuttack District proceeded to 
apply its provisions to the lands held by 
the chowhidavs of Sukinda and Madhupur 
respectively, on the ground that they were 
chowhidari chakran lands within the mean- 
ing of the Act. The plaintiffs protested 
strongly against his proceedings: whilst 
expressing their willingness to submit to 
any reasonable contribution that might be 
required of them for the payment of the 
chowhidavs who were to be appointed 
under the new system, they took excep- 
tions to the Collector’s attempts to resume 
and assess or re-assess their lands, and to 
transfer the same to them. Their objec- 
tions were rejected, and the lands were 
then attached and put up to sale under 
the provisions of Sections 54 and 55 of 
the Act. 

The plaintiffs thereupon brought these 
actions in the Court of the Subordinate 
Judge of Cuttack, in substance, for a 
declaration that the Act did not apply to 
the lands in suit, and for an injunction 
restraining the defendant-appellant from 
interfering with them. 


The two suits were tried by two differ- 
ent Subordinate Judges, who affirming the 
contention of the Collector that the lands 
in dispute were chowkidavi chakvan lands , 
dismissed the actions. On appeal, the 
High Court of Bengal, after an exhaus- 
tive examination of the subject, reversed 
the decisions of the first Court and 
granted the plaintiffs the relief they 
sought. 

The Secretary of State for India in 
Council has appealed in both actions ; and 
it has been contended on his behalf that 
the learned Judges of the High Court 
were in error in referring to the. previous 
legislation in order to construe Bengal 
Act VI of 1870; that the Act was appli- 
cable to all lands whether “ assigned” by 
Government or by the zamindar for the 
maintenance of chowhidavs ; and that the 
onus was on the plaintiffs to show that 
they were not chowkidavi chakvan lands . 
Their Lordships think that this argument 
proceeds on a manifest fallacy. The lands 
in dispute admittedly lie within the 
ambit of the estates settled with the 
plaintiffs’ ancestors. 

The respondents are the zamindars and 
“ as such they have the pvima facie title,” 
to use the language of this Board in the 
well-known case of Rajah Sahib Pevhlad 
Sein v. Raj end va Kishove (2), to the full 
enjoyment of every parcel of land within 
their zamindaris for which they pay 
revenue to Government. It rests on the 
defendant to show that when the zamin- 
daris were confirmed to the plaintiffs’ 
ancestors it was subject to reservations in 
respect of any land which gave Govern- 
ment the power of resuming and assess- 
ing it. That onus the defendant has not 
discharged ; in fact it is not now con- 
tended for him that there was any such 
reservation. The power of resumption 
was, as already remarked, reserved by 
Government by the old Regulations in 
respect of lands which had been set apart 
by the zemindars with its permission or 
under its authority. 

In Regulation I of 1793 the word used 
is “ appropriated in Regulation XIII of 
1805, the expression “ assigned ” is em- 
ployed ; but in both statutes the charac- 
teristics of the grants under which the 


(2) [1869] 12 M.I.A. 292=2 B L. R • 111 = 12 
W. R. 6=2 Sar. 430=2 Sutler. 225=20 
Eng- Rep. 349 (P.C.). 
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lands were held depend on the implied 
authorisation of the Government which 
excluded them from consideration in the 
adjustment of the jama of the Mahal. In 
the present case the defendant has failed 
to show that any parcel of land was not 
taken into account in fixing the rent res- 
pectively payable by the plaintiffs, nor 
that there was any obligation on the part 
of the plaintiffs to make such grants. The 
only obligation on them was to maintain 
peace and order within their zamindaris. 
They entertained the services of chowkidars 
for whose maintenance they allotted from 
time to time certain lands of their own 
free will. The mere fact that some 
appointments were made with the appro- 
val of a Government officer cannot alter 
the nature of the grants. 

In their Lordships’ opinion the word 
“ assigned ” in the definition section of 
Bengal Act VI of 1870 means lands 
“ assigned *’ by Government or appropri- 
ated under its authority or with its per- 
mission. Not only does the form of the 
“ Transferring Order ” in Schedule C of 
the Act clearly show that the expression 
“assigned” is applied to lands “assigned” 
by Government, as explained above, for 
the maintenance of the chowkidars and in 
respect of which they reserved the right 
to resume and transfer to the zemindar 
subject to an additional assessment, but 
the resolution by which the Act was ex- 
tended to Orissa leaves no possibility for 
doubt what the Government understood 
the Act to mean. Their Lordships do 
not propose- to burden their judgment 
with long quotations from this interesting 
document; they only wish to refer to two 
passages which appear to them to place 
the matter beyond doubt. In one place 
the Lieutenant-Governor after reviewing 
the whole subject says : — 

“ As already remarked, the Chowkidari Jagirs 
are State grants. They are excluded in the tem- 
porarily settled estates from the settlements made 
with the zamindars, while in the permanently set- 
tled estates they cannot be legally interfered with 
by the zamindars. The latter have thus in both 
classes of estates no connection with the Jagir 
lands, and the Lieutenant-Governor accepts the 
view that they are under no obligation to furnish 
lands or otherwise specially provide for the main- 
tenance of the Chowkidars. Their liability is to 
contribute to any funds raised in the same man- 
ner as other residents of the villages- Nor is it 
binding on the Government to continue the Jagir 
grants for all time.” 

In the orders that are passed, a distinc- 
tion is made with regard to the chowkidari 


holdings in the temporarily settled tracts, 
and those situated in “ permanently-settl- 
ed estates.'* With regard to these it is 
declared that on resumption “the holdings 
should be included in the estates within 
which they lie, and form part of its assets 
in the future.” 

Nothing can be clearer in their Lord- 
ships’ view that the Act was designed to 
deal with lands which, although lying 
within a Mahal, did not form part 
of its assets, which is not the case with 
the zamindaris of Sukinda and Madhu- 
pur. 

Their Lordships are of opinion that the 
judgments and decrees of the High Court 
should be affirmed and these appeals dis- 
missed with costs. And they will humbly 
advise His Majesty accordingly. 

T. r. r. Appeals dismissed . 

Solicitors for Appellant — The Solicitor, 
India Office. 

Solicitors for Respondents — Barrow, 
Rogers & Nevill. 

A. I- R> 1914 Privy Council* 

(From Calcutta) 

25th November) 1914. 

Lords Dunedin and Shaw, Sir 
‘ John Edge and Mr. Ameer Ali. 

Mahomed Musa and others — Plaintiffs- 
Appellants 

v. 

A g /tore Kumar Ganguli and others — 
Defendants- Respondents. 

Privy Council Appeal No. 10 of 1912. 

(a) Mortgage — Equity of Redemption is extin- 
guished by a compromise between the parties 
to the mortgage — Bar to further suit— ‘Civil 
P.C , S. 11. 

Where parties to a mortgage settle their claims 
under it, by a compromise under which the mort- 
gage-debts were to be thenceforward for ever 
extinguished and that the property itself was to be 
divided among ihe parties in specific shares, and 
a decree is passed in terms of such a compromise, 
a subsequent suit for redemption is barred. 

_ . [P- 29. C. 2. ] 

(a) Part performance — Part performance of a 
cofnprotnise will remedy all formal defects. 

Even where the parties to a mortgage settle 
their claims under it by a compromise by which the 
mortgage-debts were to be extinguished and the 
property itself was to be divided among the parties 
in specific shares and even though the Razinama 
and the decree taken together may be considered 
to be defective or inchoate as elements making up 
a final and validly concluded agreement for the 
extinction of the equity of redemption, the subse- 
quent actings of the parties may be such as to 
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supply all such defects. " Equity will support 
the transaction though clothed imperfectly in those 
legal forms to which finality attaches after the 
bargain has been acted upon. (8 A. Cases. 467. 

Rel - } 29 > C - 2 - p - 30 - C. 1.] 

DeGruythev and B. Dube — for Appel- 
lants. 

Upjohn and A. M. Dunne — for Res- 
pondents. 

Lord Shaw* — This is an appeal from 
a judgment and a decree of the High 
Court of Judicature at Fort William in 
Bengal, dated the 16th June, 1909. That 
judgment was pronounced upon and 
reversed a judgment and decree of the 
Second Subordinate Judge of the 24 
Parganas dated the 31st August, 1908. 

The object of the suit is the redemp- 
tion of two mortgages, dated 22nd July, 
1848 and 4th April, 1871. The defence 
which has been sustained is that the 
right to redeem was extinguished many 
years ago, in circumstances which will 
now be mentioned. 

Many of the facts of the case are com- 
prised in a chapter which may be said to 
have definitely closed in the year 1873; 
and it is accordingly unnecessary to 
narrate them in detail. After the 1848 
mortgage was granted by one Fazlui 
Karim, his wife Khodajannessa obtained 
from him a conveyance of her husband’s 
zemindary as a gift in lieu of dower. This 
occurred in 1850. In 1851 she began 
proceedings for redemption of the mort- 
gaged properties. Many and various 
legal steps took place in that decade, and 
from at least the year 1863 no record 
remains of any proceedings in the suit. 
It is admitted that no useful light can 
now be thrown upon that litigation, 
which, in any view, appears never to have 
been determined. 

In 1870 a certain agreement was exe- 
cuted by Khodajannessa Begum and 
three sons of one Ram Chand Mukerji in 
reference to the 1848 mortgage. A sum 
was fixed as the principal due and ano- 
ther sum as interest due, and arrange- 
ments were made for payment by yearly 
instalments and for management of the 
property and the like. On the 4th April, 
1871, the second mortgage was granted. 
In 1873 differences, however, arose bet- 
ween Khodajannessa and the mortgagees, 
and a suit was brought by Ram Chand 
Mukerji’s three sons to enforce the agree- 
ment come to. This suit was compro- 
mised. On the 26th November, 1873 


Khodajannessa entered into a vazinama y or 
agreement of compromise, which razi- 
natna was signed by the plaintiffs. What 
happened under it may be expressed in 
Khodajannessa’s own words in evidence 
given by her in a litigation in 1875, and 
printed on the record. In that suit on 
30th April she testified as follows: — 

*' The suit in the 24 Parganas Court was settled 
and a solenama executed by the three brothers, a 
deed of compromise, what is termed a razinama 
and safinatna. On my agreeing to execute a 
conveyance of the 12 annas share to the three 
brothers, it was settled. The three brothers and 
myself all agreed and made the settlement. I 
spoke to all the three brothers on the subject of 
that settlement.” 

The razinama contains a full narrative 
of the transactions with the property 
mortgaged, and of the financial em- 
barrassments which had occured. It ap- 
peared as was the fact, that after the 
death of the putnidar of the property 
the realisations of the rents had come 
under the charge of the Court of Wards. 
And the true point so far as the present 
litigation is concerned, of the razinama was 
this, that it was arranged that from the 
year 1874 onwards the realisation of 
malikhana profit? should be as follows : — 
To the plaintiffs in that case and Arun 
Prokash Ganguli « the malikhana profits 
in respect of 12 annas, 7 gun das 2 karas y 
1 kag share and the Collectorate revenue 
both amounting to Rs. 27,386-7-10 as per 
account given above, and I shall realise 
the profits in respect of the remaining 3 
annas 12 gundas , 1 kara y 3 bags share and 
Collectorate, revenue both amounting to 
Rs. 8,013-8-10 kist by kist according to the 
terms of the kabuliyat .” The other parties 
named were to get their names registered 
in the Collectorate. These parties, it may 
be mentioned, had expressly “ consented 
to such arrangement and released the said 
taluks and all the properties covered by 
the mortgage-deed to me free from the 
liability for the debt.” 

It is impossible to read this razinama 
without concluding that the mortgage- 
debts were to be thence-forward for ever 
extinguished, that the property itself was 
to be divided among the parties in specific 
shares, and that with regard to one share 
— set forth as 3 annas, 12 gundas , 1 kara 
and 3 bags — it was to become and be dealt 
with by Khodajannessa as her separate 
property disburdened of debt. The re- 
mainder of the 16 annas was also to be 
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similarly and separately owned and 
enjoyed. 

The concluding prayer of the vazinama 
was : — 

" That the Court may be pleased' to decide the 
suit declaring that the plaintiffs shall get the 
amount claimed to their satisfaction in the manner 
stated above.” 

The vazinama was accordingly produced 
to the Court, which pronounced upon it 
as follows : — 

“It is therefore ordered that the suit be decid- 
ed in pursuance of the terms of the vazinama. 
and that the suit be struck off from the list of 
pending cases.” 

The point which is made against giving 
effect to this compromise is that a convey- 
ance was not made by Khodajannessa in 
completion of the contract of purchase 
narrated in the vazinama. This is true. 
But no written conveyance by the Law 
of India was at the date of that trans- 
action necessary, the Transfer of Property 
Act not being passed until the year 1882. 
But even if a transfer in writing had 
from a conveyancing point of view been 
omitted, or if some other formal defect 
had occurred, their Lordships are of 
opinion that this would have been unavail- 
ing to the appellants in the attempt made 
in the present suit to redeem the mort- 
gages. For the points against opening 
up the transaction are manifold, and are 
in their Lordships’ opinion conclusive. 
The compromise has been acted upon by 
all the parties to it, and by their succes- 
sors-in-title from that date to this. The 
suit was dropped, the division of shares 
of the property was made, and it may be 
said generally that from its date until the 
date of Khodajannessa’s death in the 
year 1890, and, indeed, from that date 
until the present time, the property has 
been managed upon the footing of that 
division, of the extinction of the mort- 
gage-debts, of the division of the disbur- 
dened proprietary interests in the shares 
set forth in the compromise, and of the 
receipt and enjoyment of rents and profits 
accordingly. The details need not be 
given. As to Khodajannessa herself, her 
own view is set forth in her evidence as 
already given. A striking instance of her 
approbatory acting, or homologation, 
may be mentioned. In the same year, 
1875, she executed a mortgage for her 
own 3 annas share, and in this deed she 
recites at length the whole transactions 
the separation into shares and so forth. 


Transactions of mortgage, sale, etc., 
have been also carried out by the other 
sharers with reference to their properties 
And, in short, it may be said that for a 
period of between 30 and 40 years prior 
to the initiation of this suit the rights of 
all parties have been dealt with precisely 
upon the same footing as if Khodajannessa 
had made an express conveyance parting 
with the equity of redemption, and trans- 
ferring allotted shares of the property it- 
self to the mortgagees, and reserving one 
share to herself. In these circumstances 
their Lordships are of opinion that the 
proposition that the equity of redemption 
still remains with the representatives of 
Khodajannessa cannot be maintained. 
Even if the vazinama itself was insuffi- 
cient, yet in their Lordships’ view the 
decree of the Court, to the sufficiency of 
which an objection was taken in argu- 
ment, was obtained upon one footing, 
and one footing alone, i. e. y that the par- 
ties to the suit had in fact arranged their 
rights in the property in terms of the 
compromise. 

Their Lordships, in view of the argu- 
ment strongly pressed upon them, think 
it right further to say that even although 
the vazinama and the decree taken toge- 
ther were considered to be defective or 
inchoate as elements making up a final 
and validly concluded agreement for the 
extinction of the equity of redemption, 
the actings of parties have been such as 
to supply all such defects. To use lan- 
guage common from very early times 
in Scotland, and highly approved in 
the case of Maddison v. Aldevson (1), in 
the blouse of Lords, it is no doubt true 
that there is a locus penitentice , that is, 

“ a power of resiling from an incomplete engage- 
ment. from an unaccepted offer, from a mutual 
contract to which all have not assented, from 
an obligation to which writing is requisite and 
has not yet been adhibited in an authentic 
shape. “ 

This is the situation where the parties 
stand upon nothing but an engagement 
which is not final or complete. But where 
the actings and conduct of parties are 
founded on, then in all such cases, to use 
the language of Professor Bell in his 
Principles (10th Ed.), Section 26, 


(1) [1883] 8 A. C. 467=52 L. J Q. B. 737* 

47 J. P. 821*31 W. R. 820*= 49 L. T. 303, 
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il rei interventus raises a personal exception, which 
excludes the plea of locus penitentioe. It is in- 
ferred from any proceedings, not unimportant, on 
the part of the obligee, known to and permitted by 
the obligor to take place on the faith of the con- 
tract, as if it were perfect, provided they are 
unequivocably referable to the contract and 
productive of alteration of circumstances, loss or 
inconvenience, though not irretrievable.” 

Their Lordships do not think that there 
is anything either in the law of India or of 
England inconsistent with it, but, upon 
the contrary, that these laws follow the 
same rule. In a suit, said Lord Selborne 
in Maddison v. Alderson (1) founded on 
such part-performance (and the part-per- 
formance referred to was that of a parol 
contract concerning land) the defendant 
is really '‘charged” upon the equities 
resulting from the acts done in execution 
of the contract, and not (within the mean- 
ing of the Statute of Frauds) upon the 
contract itself. If such equities were 
excluded, injustice of a kind which the 
statute cannot be thought to have had 
in contemplation would follow. The 
Lord Chancellor then enumerates a 
series of acts referable to the parol 
contract, and he adds, “ the matter has 
advanced beyond the state of contract ; 
and the equities which arise out of the 
state which it has reached cannot be ad- 
ministered unless the contract is regard- 
ed.” Many authorities are cited in support 
of these propositions from English and 
k Scotch law, and no countenance is given 
to the proposition that equity will fail to 
support a transaction clothed imperfectly 
in those legal forms to which finality at- 
taches after the bargain has been acted 
iiipon. From these authorities one dictum 
Iquoted by Lord Selborne from Sir John 
Strange in Potter v. Potter (2) may be here 
repeated : “ if confessed, or in part carried 
into execution,it will be binding on the par- 
ties and carried into futher execution as 
such in equity.” Their Lordships do not 
think that the law of India is inconsistent 
with these principles. On the contrary 
it follows them. 

A review by their Lordships of the 
judgment of the learned J udges of the 
High Court of the case has convinced 
them that the facts have been correctly 
appreciated, and they concur with the 
legal result arrived at. Their Lordships 


(2) (1750) 1 Ves. Sen. 437. 


will humbly advise His Majesty that the 
appeal should be dismissed with costs. 

T. R. R. Appeal dismissed. 

Solicitors for Appellants — T. L. Wilson 
and Co. 

Solicitors for Respondents — Burton, 
Yeates and Hart. 

A- I. R. 1914 Privy Council* 

(From Calcutta). 

2nd November, 1914* 

Lords Dunedin and Shaw, Sir John 
Edge and Mr. Ameer Ali. 

Dhiraj Chandra Bose and another — 
Defendants- Appellants 

v. 

Sm. Hari Dasi Debi and another 

Pla intiffs.ResponcIents. 

Privy Council Appeal No. 64 of 1913. 

Bengal Revenue Sale Law (II of 1859 ) — 
Arrears of embankment charges ordered to be 
denied under Certificate Act — Sale for such 
arrears under Act II of 1859 is liable to be set 
aside. 

The High Court held that arrears of embank- 
ment charges (pulbandi) ordered to be levied 
under the Certificate Act were taken out of the 
purview of Act II of 1859 unless and until fresh 
notices were issued under Section 5 and a sale for 
such arrears held under Act II of 1859 is liable 
to be set aside. 

Held, (on appeal to the P. C ) that the judgment 
of the High Court should be confirmed. 

Facts. — The plaintiff, a pardanashin lady 
purchased an eight anna share of tnahal Gunosi- 
pota No. 944 Touzi in the Midoapur Collectorate 
at a Civil Court-sale on 21st September, 1904. 
The eight annas share was a separate revenue- 
paying estate known as separate account No. 1. 
There was an arrear in the kist for January, 1907 
and on 25th March. 1907, the plaintiff applied to 
the Collector prayiDg for exemption from sale of 
the said share upon payment of the revenue in 
arrear. On this the Collector endorsed, “maybe 
accepted if paid to-day.” The plaintiff’s Karpar- 
daz thereupon went to the arrear collection 
mohuriz for information as to the Government 
demands due which were required to be paid. The 
information given to him was that Rs. 807 was the 
total amount due and this sum was deposited on 
the same day. 

It appeared that a certificate which had been 
issued against the plaintiff for Rs. 69-13-9 for 
arrears of embankment charges (pulbandi) was 
not mentioned to the plaintiffs agent and accord- 
ingly was not paid. On the following day, 26 th 
March the estate was put up for sale under Act II 
of 1859 and not under the certificate and sold for 
the nominal price of Rs. 500, the property being 
valued at Rs. 50.000. The defendant No. 2 
purchased it and subsequently sold it to defend- 
ant No. 1. The plaintiff's appeals to the commis- 
sioner and to the Board of Revenue were dis- 
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missed and she therefore brought this suit to 
cancel the alleged Revenue sale. 

The trial Court dismissed the suit but the suit 
was decreed by the High Court which held follow- 
ing 21 C. 70 P. C. that the sale as held on 26th 
March, 1907, was not a sale for arrears of land 
revenue and that it was not competent to the 
Collector to hold such a sale under Act II of 1859. 
The High Court he'd that when the Collector has 
acknowledged payment in full of the arrears of 
land revenue for which the sale was advertised 
and has elected to proceed by certificate procedure 
against an arrear of a different character and has 
already directed a sale under that procedure he 
cannot turn round and treat the arrear under the 
certificate as an arrear of land revenue, without 
any notice to the parties under Section 5, and 
proceed to sell the property -under the land Reve- 
nue Proclamation on the mere ground that no 
special exemption order has been passed. The 
embankment charges ordered to be levied under the 
certificate are taken out of the purview of Act II 
of 1859 unless and until fresh notices are issued 
under Section 5 and they cannot be treated as 
arrears of Land Revenue. The sale therefore not 
being for an arrear of land Revenue was liable to 
be set aside. From this Judgment of the High 
Court, the defendants appealed to the Privy 
Council. 

A. M. Dunne — for Appellant. 

Respondents — Ex parte. 

Lord Dunedin : — This is an appeal 
heard ex parte , and whenever this is the 
case it is a matter of considerable anxiety 
to the Board. But in this appeal that 
anxiety was certainly relieved by the 
exceedingly fair and candid way in 
which it was presented by the learned 
counsel for the appellants. In the result, 
upon a full consideration of the circum- 
stances, their Lordships see no reason for 
interfering with the judgment of the 
Court below. 

They will, therefore, humbly advise 
His Majesty to dismiss the appeal. 

s * A - R * Appeal dismissed . 

Solicitors for Appellants — Watkins & 
Hunter. 


**A- I* R. 1914 Privy Council* 

(From Calcutta) 

23rd April, 1914- 

Lords Moulton and Parker of 
Waddington, Sir John Edge and 
Mr. Ameer Ali. 

Nalini Kanta Lahiri and another — Appel- 
lants 

v. 

Sarnamoyi Debya and others — Respond- 
ents, 


Civil P. C. , S. 11 — Partition suits by co- 
sharers ending in decrees — Co-sharer party to 
them bound by them — Reason for same is the 
necessity to implead all co-sharers and every 
allotment of property is to that extent a decree 
against the other co-sharers — Partition. 

A co-sharer of a Patni Talook who was a party 
to several suits brought by other co-sharers to 
have their share partitioned out by metes and 
bounds now sued for his proper share on the 
ground that the co-sharers had been allotted more 
than their proper share at his expense and the 
remainder was insufficient to represent his proper 
share of the Original Patni Talook. 

Held : The previous partitions having been 
made by Judicial decrees in suits to which he was 
a party the matter was res judicata and could 
have been rectified only under the provisions of 
the Civil Procedure Code. In a suit for partition 
by a co- sharer, plaintiff is bound to make the 
other co-sharers defendants as the partition in his 
favour is a partition against his co-sharers and to 
that extent a decree against them as their right to 
the portion allotted to him which they would 
otherwise have is taken away. [P. 32 , C. 1 ] 

DeGr tty they and Ross — for Appel- 
lants. 


B. Dube — for Respondents. 

Lord Moulton : — In this case the 
original plaintiff (now represented by the 
appellants) was one of the co-sharers of 
a Patni talook. In past times, others of 
the co-sharers have been desirous to have 
their shares partitioned out to them, and 
have accordingly brought suits for that 
purpose. To every one of those numerous 
suits the appellant was a party, and the 
object of each of those suits was to have 
the share of the plaintiff in the suit parti- 
tioned out by metes and bounds. Those 
suits have gone on until every co-sharer 
other than the plaintiff has had his share 
thus partitioned out so that the plaintiff 
was left with the remainder as represent- 
ing his share. In this suit he alleged 
that this remainder was insufficient to 
represent his share of the original Patni- 
talook. It is evident that on examination 
of the claims of previous plaintiffs, he had 
convinced himself , and so far as their 
Lordships know, convinced himself cor- 
rectly, that in two cases the shares ascri- 

thn cw 016 !! co-sharers were larger than 
those to which they were entitled, and 

that, accordingly, the partition gave them 

a larger share of the property than it ou^ht 
to have done. 


It is immaterial, in the opinion of their 
Lordships, whether this view which is 
put forward by the plaintiff in his plaint 
is correct or not, but their Lordships will 
assume for the purpose of this judgment 
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that it is correct. The object of the 
present suit is to correct the apportion- 
ment to those of the previous plaintiffs, 
or co-sharers, who received more than 
their proper share so that the remainder 
will properly represent the plaintiff's 
share. 

The Courts below have held that this 
suit cannot be sustained both on the 
ground of res judicata and on the ground 
of limitation. Their Lordships do not 
find it necessary to deal with the question 
of limitation, which was dealt with by 
both the Courts below, because they are 
of opinion that the plea of res judicata is 
a sufficient answer to the suit. 

The case viewed from this point of 
view is an extremely simple one. If any 
co-sharer applies for a partition of a pro- 
perty he must make the other co-sharers 
defendants, because the partition which 
is made in his favour is a partition 
against his co-sharers. That which gives 
him a portion of the property takes away 
all right which they would otherwise 
have to that portion, and therefore it is a 
decree against them, and in favour of 
himself. 

In the present case two groups of suits 
are referred to. The first comprises 
suits 25 of 1835, and 75 and 1885, 
and suit 5 of 1836. These suits were 
heard together and culminated in a decree 
which was a decree made in the three suits. 
It declared the shares of all those who in 
those suits sought partition. Commissioner 
was directed to go on the ground and to 
measure out the declared shares of those 
parties. That was done, and they were 
put into possession of these shares. 

The decree was thus made in a parti- 
tion suit in which the plaintiff was a de- 
fendant. It was therefore a decree against 
him in a suit to which he was a party. 
That being so their Lordships have no 
hesitation in saying that it became there- 
by res judicata , so far as he was con- 
cerned. Supposing any error was made 
in the partitioning out, his remedy lay in 
proceedings in that suit suitable to correct 
that error ; and the Code of Civil Pro- 
cedure provides adequate means for the 
correction of such error. But apart from 
such proceedings (none of which were 
taken by him) it is in their Lordships’ 
opinion the clearest possible example 
of res judicata , a judicial decree made 


against a party in a suit in which he is 
defendant. 

Mr. Ross has attempted to draw a dis- 
tinction between the partitions under this 
group of suits and that in the other suit 
to which exception is taken by the 
plaintiff", viz.. No. 231 of 1892. In that 
case a lady, who was not originally made 
a defendant, applied to be made a defend- 
ant, claiming that a certain portion of the 
share of her husband (who was a defend- 
ant to the action) was now possessed by 
her, and she was accordingly made a 
defendant. In such partition suits a 
defendant has a right to have his share 
also partitioned out, and she applied and 
her share was partitioned out. Mr. Ross 
has been unable to point out any irre- 
gularity in the procedure in that suit. 
He pointed out, with perfect justice, that 
in the plaint his client says that he was 
ignorant of her being made a party, and 
intimates that he was ignorant also of her 
having obtained a partition. But he 
admits that his client, must have known 
of the decree for partition, and certainly 
he knew that he was interested in the 
partitioning actually being carried out in 
that suit. But it is not necessary to 
enter into these matters. It suffices for 
the present judgment to say that no irre- 
gularity of any kind has been pointed out 
by the counsel for the appellants in that 
suit, and the consequence is that there is 
nothing to distinguish it from the pre- 
vious cases with which their Lordships 
have already dealt. 

Their Lordships are therefore of opi- 
nion that the action of the plaintiff is 
barred by the plea of res judicata , and 
accordingly they humbly advise His 
Majesty that this appeal should be dis- 
missed with costs. 

t. a. r. Appeal dismissed. 

Solicitors for Appellants — W. W. Box 
& Co. 

Solicitors jor Respondents — Barrow, 
Rogers & Neville. 
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*A- I* R* 1914 Privy Council* 

(From Calcutta) 


17th May* 1914- 

Lords Moulton and Parker of 
W ADDINGTON, SlR JOHN EDGE AND 

Mr. Ameer Ali. 


Rai Dwarka Nath Sarkar and another — 
Appellants 



Haji Mohamed Akbar and others — Res- 
pondents. 

• (a) P artnership suit — Accountability of 
partners and duty to discover all relevant 
documents in their possession 

In a suit for accounts between partners, each 
party is bound to account to the best of his ability 
and give full discovery of all documents in his 
possession as to matters in dispute relating to the 
partnership. [P- 33. C. 2] 

lb) Accounts — Must be supported by proper 
evidence such as partnership books and docu- 
ments. 

In a partnership suit, accounts taken by a Com- 
missioner without production or discovery of the 
partnership books and documents are not pro- 
perly taken. [P. 33, C. 2] 

(c) Practice — Contentions involving question 
of fact put forward for the first time in appeal 
should be rejected as too late. 

A plea by the legal personal representatives of 
a deceased partner who were not parties to a 
reference to arbitration made by the other part- 
ners in a dispute between the firm and a stranger 
that the awatd was not binding on them being not 
a pure question of law cannot be raised for the 
first time in appeal [P. 33, C. 2.] 

(d) C*v*7 Procedure Code, Section TOO — Bind- 
ing nature of award. 

Whether an award binds legal representatives 
of one partner, where the other partner agreed to 
refer to arbitration, dispute between partnership 
and stranger is not a pure question of law— 
Award. 

Parikh — for Appellants. 

. Respondents — Ex parte. 

; Lord Parker : — This was a partner- 
ship action instituted by the legal per- 
sonal representatives of a deceased part- 
ner against the surviving partners. By 
the decree, dated 31st May, 1906, as vari- 
ed by. the order of the High Court, dated 
2bth March, 1^07, it was directed that 
the Commissioner be appointed for the 
purpose of taking the accounts therein 
referred to, being the usual partnership 
accounts. J he Commissioner made his 
report on the 14th August, 1907 and 
various objections to it were filed. On 
the 24th September, 1907 the Subordinate 
Judge overruled these objections and con- 
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firmed and gave relief on the footing of 
this report. The order of the Subordi- ; 
nate Judge was appealed. On such 
appeal two points were decided by the 
High Court. In the first place such 
Court decided that the report of thel 
Commissioner was unsatisfactory and! 
that the accounts as taken by him were 
not properly taken or supported by proper 
evidence ard must be investigated afre?*b. 
In this respect, after careful considera- 
tion, their Lordships see no reason to 
differ from the High Court. Without 
going into detail, it will suffice to say that 
the accounts were taken without produc- 
tion or discovery of the partnership books 
and documents. For the purpose of 
working out a partnership decree each 
party to the action is bound to produce 
and discover all documents in his posses- 
sion relating to the partnership, and an 
application by the plaintiff in the action 
for discovery of the documents in the 
possession of the present appellants ap- 
pears to have been refused. 

The second point decided by the -High 
Court stands on a different footing. It 
appears that the partnership’s firm had in 
1903 entered into a contract with the 
Secretary of State for India to construct a 
bridge which was completed in due 
course, but a dispute arose between the 
firm and the Secretary of State as to the 
amount payable to the firm under the 
contract. The surviving partners, or one 
of them, agreed with the Secretary of 
State that this dispute should be referred 
to the arbitrament of Mr. Sanders. The 
legal personal representatives of the 
deceased partner were not parties to the 
reference. The arbitration resulted in 
the award of a certain sum as payable to 
the firm, and this sum has been paid and 
brought into the partnership accounts. 
On the appeal the legal representatives 
of the deceased partner put forward for 
the first time a contention that they were 
not bound by the agreement of reference 
or the award. The High Court upheld 
this contention. In their Lordships’ 
opinion the High Court ought to have 
rejected the contention as having been 
put forward at too late a stage in 
the proceedings. The question whether 
the legal personal representatives 
bound by the agreement and 
was not a simple question of law, 
be decided without reference to 
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facts of the case, or any evidence 
which might have been available. The 
original contract with the Secretary of 
State is not in evidence, and it is possible 
that it contained a submission binding on 
the legal personal representatives of the 
deceased partner. Even if it did not, and 
the agreement to refer was not originally 
binding on such legal personal represen- 
tatives, it may have become binding on 
them by their acquiescence therein, or 
4heir acceptance of benefits thereunder. 
The point not having been raised prior to 
the hearing of the appeal, there has been 
no opportunity of ascertaining the rele- 
vant facts. Further, assuming that the 
agreement to refer was not binding on the 
legal personal representatives, it could 
hardly follow that they were entitled to 
relief on the footing that it was binding, 
but had been negligibly and improperly 
entered into. And lastly if relief could 
be given on this footing, why should the 
measure of damages be the difference 
between the amount originally claimed 
against the Secretary of State and the 
amount payable under the award, and 
why should the onus of proving that it 
was any less sum be thrown on the per- 
sons accused of negligent and improper 
conduct ? In their Lordships’ opinion, 
the decision of the High Court in these 
respects was erroneous. 

Under the circumstances their Lord- 
ships will humbly advise His Majesty to 
discharge the order appealed from, and 
to remit the case to the High Court with 
directions that the Commissioner’s Re- 
port and the order of the Subordinate 
Judge confirming the same be discharged, 
and the case sent back to the Subordinate 
Judge in order that the accounts maybe 
taken on the basis of the order of 31st 
May, 1906 as varied by the order of the 
26th March, 1907, and on the footing that 
every party is bound to account to the 
best of his ability and to give full dis- 
covery of all documents in his possession 
relating to the matters in dispute, the 
costs of the appeal to the High Court 
being made costs in the action, and the 
appellants being entitled to their costs of 
this appeal. 

T * a. Case remanded. 

Solicitor for A pptllants : — E. Dalgado. 


A* I- R* 1914 Privy Council* 

(From Allahabad) 

23rd October* 1914* 

Lords Dunedin and Shaw, Sir John 
Edge and Mr. Ameer Ali. 

Jhandu — Plaintiff- Appellant 

v. 

Tariff and others — Defendants- Respond- 
ents. 

Privy Council Appeal No. 133 of 1913. 

Hindu Law — Reversioners — Suit by, for a 
declaration that certain alienations made by 
widow are good only for the period of her life 
— A remoter reversioner cannot bring such a 
suit when a nearer reversioner is alive and 
capable of maintaining an action. 

The appellant as a reversioner sued a widow 
for the recovery of possession of certain property. 
Prior to his suit, certain others, of whom one 
was admittedly a nearer reversioner than the 
appellant, had brought a suit against the widow 
and failed. It was contended that the appellant 
was at least entitled for a declaration that certain 
alienations made by the widow subsequent to the 
date of the prior suit were good only for the 
period of her life, especially because the nearer 
reversioner had already brought a suit and failed. 

Held: The right to sue for such a declaration 
belonged only to the nearest reversioner except 
in cases where such reversioner had precluded 
himself from suing, in some way, by his own act 
or conduct, when a remoter reversioner might 
sue. But in the present case the appellant could 
not maintain the suit because 

(i) it was a suit for possession and a prayer 
for declaration could scarcely be spelt out of it and 

(ii) the nearer reversioner who had failed in 

the prior suit could not be said to have precluded 
himself from suing for such a declaration, as the 
conveyances bad not been made at the date of 
the prior suit. [p. 35. C. 2 ] 

B. Dube — for Appellant. 

/. M . Parihh — for Respondents. 

Lord Dunedin : — One Sukhram was 
an owner of property and died. He left be- 
hind # him lady named Musammat Imirti 
who was supposed to be his legal widow, 
having been married in the Karoo form of 
marriage. If she was legal widow she 
was entitled to the life enjoyment of the 
property which Sukhram left. 

In 1904 four persons called Kehri, 
Kallu, Nihal and Mir Singh raised an 
action against this lady alleging that they 
were the representatives of Sukhram. 
They further alleged that she was not 
a legal widow at all, and that accordingly 
they were entitled to possession of Sukh- 
ram’s property. They were cast in that 
action because they failed to produce a 
proper pedigree which showed that they 
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were in the degree of relationship which 
would entitle them to succeed even if 
their allegations against the lady were 
true. The present plaintiff is the person 
of the name of Jhandu. who admittedly, 
in the pedigree is one degree further off 
from Sukhram than Mir Singh, who is 
still alive. He*raisedthe present action 
on precisely the same averments as Mir 
Singh and the others raised their action 
in 1904, that is to say, he averred that 
Musammat Imirti was not a real widow, 
but was, as he described it, a Bhatni 
widow with whom Sukhram had illicit 
connection and who lived with him as a 
kept woman. He therefore asked for 
possession of the property. It seems that 
after 1904, but before the institution of 
the present suit ,Musammat Imirti made a 
conveyance of part of the lands to certain 
third parties. The Subordinate Judge 
gave judgment in the plaintiff’s favour, 
disregarding the fact that in no supposi- 
tion could the plaintiff ever be entitled to 
immediate possession for which he asked, 
owing to the fact that Mir Singh was 
still alive and was a degree nearer than 
the plaintiff. 

The High Court set aside that judg- 
ment and dismissed the suit, holding that 
it was impossible for the plaintiff to get 
what he asked, because, in any event, 
Mir Singh, under the present circum- 
stances, would cut him out. 

An appeal has been taken to their Lord, 
ships’ Board, and the learned counsel for 
the appellant really gave up at once any 
idea of insisting on the relief which the 
plaintiff asked for ; and which he got 
from the Subordinate Judge, because he 
admitted that the widow being alive he 
could not possibly get possession. That 
of course is tantamount to an admission 
that she is a real widow and not, as put 
in the plaint a kept woman. But he has 
pressed their Lordships to turn the 
pleadings round and to give him a decla- 
ration that this conveyance by the widow 
to these third persons was bad as an 
absolute conveyance, and was only given 
as for the period of her own life. 

Now it is the fact that a reversioner in 
India may have a declaration from a 
Court to the effect that a conveyance by 
the person presently in possession 
is only good for the life of that 
person and is not good as an absolute 
conveyance of the property against the 
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reversioners. But it is perfectly well 
settled that that declaration will only be 
given to persons who stand in a certain 
relationship. It was laid down by this 
Board in the case, which has been quoted, 
of Rani Anund K unwar v. Court of Wards 
(1) “ that the right to bring such a suit is 
limited, and, as a general rule, belongs to 
the presumptive reversionary heir.** It is 
quite true that the Board indicated that, 
in certain cases, the nearest reversionary 
heir might have precluded himself in 
some way by his own act or conduct from 
suing as by collusive action with the 
widow and in that case a reversioner in a 
more remote degree might be allowed to 
prosecute the suit. The argument that! 
was addressed to the Board was that this 
was such a case, because Mir Singh 
having brought the suit in 1904, and fail- 
ed through producing a false pedigree, he 
never could sue again. 

There are two reasons either of which 
is sufficient to prevent that argument 
prevailing. The first has already been 
indicated, namely, that the relief asked 
for here was possession of the property, 
and that the declaration now sought for 
can scarcely be spelt out of the pleadings 
at all. But there is another objection 
which is equally fatal, and it is this. In 
1904, when Mir Singh brought his suit, 
this deed of conveyance by the widow 
was not in existence, and therefore it is 
impossible to say that Mir Singh has, by 
his conduct in raising an action in 1504, 
precluded himself from challenging by 
way of declaration the deed which at that 
time was not in existence. 

Their Lordships will therefore humbly 
advise His Majesty to dismiss the appeal 
with costs. 

T * s * N- Appeal dismissed. 

Solicitors for Appellants — Barfield <5* 
Barfield. 

Solicitors for Respondents — E. Dalgado. 


(1) [1880] 6 Cal. 764*= 8 I. A. 14=8 Ch. R. 

381 = 4 Sar. 195=5 Jur. 161 (P. C.). 



r$6 f*rivy:.Councii bakhtawar begam v. 

** A* I* R- 1914 Privy Council* 

(From Allahabad.) 

6th February* 1914- 

» Lords Shaw and Moulton, and 

Mr. Ameer Ali. 

Mt. Bakhtawar Begam — Defendant- 
Appellant 

v. 

Husaini Khanum and another — Plaintiffs- 
Respondents. 

•• Limitation Act ( Act XV of 1877), Sch. 
II. Art. 148 — Mortgage by conditional sale — 
S. 58 of the Transfer of Property Act (Act IV 
of 1882) — Right to redeem ordinarily accrues 
when the time limited for payment expires . — 
Where the mortgage was liable to be liquidated 
before the time limited by the usufruct which 
on the plaint allegations took place more than 
60 years before suit the suit was h Id to be 
barred. 

The plaintiff sued for redemption of a mort- 
gage by conditional sale entered into on 6th 
January, 1830, and in the absence of mortgage- 
deed, the Collector’s proceedings dated 18th 
September, 1830, were relied on for the clause as 
to repayment and the High Court summarised the 
same as “ an agreement to the effect that the sale 
would be cancelled on payment of the amount of 
consideration in nine years.” The suit was filed 
on 6th January, 1899. 

Held: The expression was certainly ambiguous 
and may mean either that the mortgagors might 
redeem at any time within nine years, in which 
case the claim would be barred or that the debt 
should remain outstanding/or nine years certain 
and thereafter the right to redeem accrued. 

As the plaintiffs’ case as set out in paras. 2 and 
8 of the plaint was that the mortgagors were 
entitled to recover the property within nine years 
on liquidation of the debt with the usufruct of the 
property, and the whole debt was in fact satisfied 
before 4th September, 1838, the suit was barred 
under Section 148, Schedule II of the Limita- 
tion Act. [P. 38. C. 1 ] 

DeGruythcr and B. Dube — for Appel- 
lant. 

E. Richards , Ross and O' Gorman — 
for Respondents. 

Mr- Ameer Ali : — The suit which has 
given rise to these consolidated appeals 
from a decree and judgment of the High 
Court of Allahabad was instituted by the 
plaintiff-respondent in the Court of the 
Subordinate Judge of Cawnpore for the 
redemption of a mortgage executed so 
long ago as the 6th of January, 1830. The 
suit was brought oni the 6th of January, 
1899, and the only and vital question pre- 
sented at the Bar for determination in 
this is whether the claim is barred by the 
Statute of Limitation (Indian Act XV of 
1877). 


husaini KHANUM (Mr. Ameer AH.j 1914 

The plaintiff Husaini Khanum alleges 
that on the 6th of January, 1830, her 
father, Aga Fateh Ali, in conjunction* 
.with another relative named Aman Ali, 
executed a mortgage by way of condi- 
tional sale in respect of 12 villages lying 
within the district of Cawnpore in favour 
of one Ata-ullah Khan, ‘since deceased. 
•The other plaintiffs are persons who have 
acquired title frum Husaini Khanum. 
The principle defendant in the action was 
one AM Hussain Khan, who was the 
representative of Ata-ullah. He died 
since the decision by the High Court in 
the appeal from the decree of the Subor- 
dinate Judge, and he is now represented 
by his widow, Bakhtawar Begam, the 
appellant. The remaining defendants 
are assignees of interests created by the 
original mortgagee or his representatives 
in the mortgaged premises. 

The mortgage-deed is not forthcoming, 
but both the Courts in India have found 
that the contract between the parties to 
the transaction is, for all material pur- 
poses, substantially set forth in the pro- 
ceeding of the Collector’s Court, dated 
the 18th of September, 1830, on an appli- 
cation for mutation of names in the 
Revenue Register. 

The contract of mortgage by condi- 
tional sale is a form of security recogniz- 
ed throughout India, and its incidents 
have been embodied in Section 58 of Act 
IV of 1882 (the Transfer of Property 
Act). The form it usually takes is * for 
the mortgagor to execute a deed of sale 
in respect of the mortgaged property in 
favour of the mortgagee, who on his side 
executes an agreement covenanting that 
on the liquidation of the debt, according 
to the terms of the. contract, the sale 
would be cancelled, and he would recon- 
vey the property to the mortgagor. On 
the breach of the condition relating to re- 
payment the contract executes itself, and 
the transaction becomes one of absolute 
sale. 

The proceeding which contains the con- 
tract in this case is set out in full in the 
judgment of the High Court. The only 
material part to which their Lordships 
need refer is the clause relating to repay- 
ment, which runs as follows r* 

” On being asked, Sital Parshad. attorney of 
Atta-ullah Khan, stated that his client had execu- 
ted and made over to Mirza Aman Ali and Fateh 
Ali an agreement to the effect that the sale would 
t>e cancelled on payment of the amount of const- 
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deration in nine years, and that, therefore, the 
sale was not an absolute but a conditional sale.” 

The period of limitation under the 
Indian Statute for suits for redemption 
or for recovery of possession of mortgag- 
ed property is sixty years from the date 
of the accrual of the right to redeem or to 
recover possession (Art. 148, Schedule II, 
Act XV of 1»77). The Subordinate Judge 
was of opinion that limitation began to 
run from the date of the contract, and 
accordingly held that the suit was barred. 
The High Court of Allahabad on appeal 
have taken a different view. The learned 
Judges considered inter alia that the right 
to redeem in respect of the seven villages 
which were in the possession of the mort- 
gagee’s representatives accrued only on 
the expiration of the period of nine years 
for which the contract was made, but that 
as regards the five villages which had 
been transferred by the mortgagee to third 
parties the claim was barred. They ac- 
cordingly decreed the plaintiff’s claim in 
respect of seven villages and dismissed it 
with regard to the rest. 

The defendants have appealed from the 
first part of the High Court decree, 
against which there is a cross-appeal on 
the part of the plaintiff's. 

The first question to determine is whe- 
ther the plaintiffs’ right to redeem is 
affected by 60 years’ limitation, for in 
that case her claim must fail in toto. The 
learned Judges dealing with this point 
give expression to their opinion in the 
following passage in their judgment : — 

“If the meaning of this contemporaneous 
agreement was that the mortgagors might redeem 
at any time within the period of nine years, 
the plaintiffs’ claim is barred by limitation. If, 
on the other hand, the intention of the parties 
was that the debt should remain outstanding for 
a period of nine years certain, then the right to 
redeem only accrued at the expiration of that 
period. Ordinarily, a mortgagor cannot before 
the time limited for payment to the mortgagee 
expires, take proceedings to redeem. The reason 
for this is. that it was the agreement of the parties 
that the mortgage should, during the intervening 
time, remain as security for the money advanced, 
and therefore it is not competent for either party 
to disturb that relation.” 

And they refer to a number of cases in 
support of their conclusion. Ordinarily, and 
in the absence of a special condition en- 
titling the mortgagor to redeem during the 
term for which the mortgage is created, 
the right of redemption can only arise on 
the expiration of the specified period. But 
there is nothing in law to prevent the 


parties from making a provision that the 
mortgagor may discharge the debt within 
the specified period and take back the pro- 
perty. Such a provision is usually to the 
advantage of the mortgagor. In the pre- 
sent case, had the matter depended only on 
the construction of the contract as given 
in the proceeding of the Collector, much 
might be said in support of the High 
Court’s conclusions. The expression that 
“ the sale would be cancelled on payment 
of the consideration in nine years” is 
certainly ambiguous. 

But here the plaintiffs’ case is that the 
mortgagors were entitled to recover the 
property within the period of nine years 
on the liquidation of the debt with the 
usufruct of the property. In the second 
paragraph of the plaint the plaintiffs state 
as follows : — 

“The terms of the mortgage as agreed were 
that the mortgagee should remain in possession 
of ihe said mortgaged villages . . that the 

amount of profits, if any, which shall remain 
after paying the Government revenue, interest, 
and pay of the persons making the collections, 
would be owned by the mortgagors and applied 
in tbe payment of the principal, and that when- 
ever the mortgage-money would be satisfied (out 
of the usufruct', or paid (by the mortgagors) 
before or after the stipulated time the mortgaged 
property should be redeemed.” 

And the fact is emphasized in para- 
graph 8, which is in these terms : — 

“ The whole amount of the principal mort- 
gage-money with interest mentioned in the mort- 
gage deed was paid up at the end of tbe year 
1245 Fasli according to the account which is 
annexed to this plaint and forms part of it. No 
portion of tbe mortgage-money, interest or any 
other demand is now due: on the oiher hand, 
there is a surplus amount due to the plaintiffs.” 

In their Lordships’ judgment this is 
not a case of a wrong construction of a 
clause or condition in the contract. It is 
a distinct allegation of fact on which the 
right to recover possession is founded. 
But the matter does not rest there. The 
plaintiffs produced with the plaint a 
statement of accounts in respect of the 12 
villages based on the settlement records 
to show the amounts realized by the 
mortgagee from 1*30 to 1897. In this 
document it is clearly stated that the 
whole debt was satisfied in 1245 Fasti 
(4th September, 1837 — 4th September, 
1838). From that time the balance of 
the realizations by the mortgagee after 
deduction of the legitimate outgoings is 
treated by the plaintiff's as sums retained 
by him without any right. 
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If the fact be, as the plaintiffs allege, 
that the mortgage-debt became satisfied 
under the contract in 1838, the right to 
recover possession accrued then, and the 
suit is clearly barred. 

Their Lordships are, therefore, of opi- 
nion that the decree of the High Court 
partly decreeing the plaintiffs’ claim 
should be set aside, and the suit dis- 
missed, which will involve the dismissal 
also of the cross-appeal. 

With regard to the costs, their Lord- 
ships think that Jamna Narain, who re- 
presents the original assignee of the five 
villages in respect of which the plaintiffs’ 
suit has been dismissed by both the 
Courts in India, is entitled to the costs 
decreed in the Court of the Subordinate 
Judge and in the High Court, and to the 
costs of these appeals to His Majesty in 
Council. As regards the other parties, 
their Lordships think that the plaintiffs 
should bear the costs decreed against 
them in the First Court, but that each of 
the parties should bear their respective 
costs of these appeals and of the appeals 
to the High Court, including the costs 
incurred in the proceedings on remand. 

And their Lordships will humbly ad- 
vise His Majesty accordingly. 

T. a. Appeal allowed. 

Cross-appeal dismissed. 

Solicitors for Appellant— -T. L.' Wilson 
and Co, 

Solicitors for Respondents — (1) T. C. 
Summerhays and Son and (2) Ranken 
Ford and Chester. 

A. I- R- 1914 Privy Council* 

(From Allahabad) 

6lh February! 1914- 

Lords Shaw and Moulton and 
Mr. Ameer Ali. 

Lala Bvij Lal — Defendant-Appellant 

v. 

Mt . Inda Kunwar and others — Plaintiffs- 
Respondents. 

(a) Hindu Law — Reversioner — Suit to set 
aside widow's alienation — Onus of Proof of 
Necessity is on the purchaser which is not dis- 
charged by mere recitals in a deed without 
evidence ali unde. 

The onus of supporting a sale from a Hindu 
Widow is on the purchaser who should adduce 
evidence to prove such legal necessity as would 
bind the husband's estate and not rely simply on 
recitals in the schedule attached to the sale-deed. 
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Recitals in mortgage or deeds of sale with regard 
to existence of necessity for the alienation are 
not by themselves evidence of the fact and there 
must be evidence ali unde to substantiate the 
allegation. [P, 40. C. 1] 

(b) Privy Council — Interference in a finding 
of fact when the lower Courts differ in their 
opinion, of the credibility of witnesses • 

In view of the divergence of opinion between 
the two Courts in India with respect to the credi- 
bility of plaintiff's witnesses, their Lordships 
closely examined, the evidence and corroborative 
circumstances therein and interfered on a finding 
of fact. [P. 40. C. 2] 

R. Richards and B. Dube — for Appellant. 
DcGruyther and J. M. Parikh — for Res- 
pondents. 

Mr* Ameer Ali : — The suits which 
have given rise to this consolidated 
appeal from three decrees of the High 
Court at Allahabad relate to a property 
called Monza Khilchipur lying in the 
district of Rae Bareilly in the United 
Provinces of India. 

The Mouza is now in the possession of 
the del endant-appellant under a usufruc- 
tuary mortgage executed in 1871, in 
favour of his ancestor Madho Ram by 
two Hindu ladies, Rukmin and Nimma, 
and one Dal Chand. Other titles were 
created subsequently in favour of Madho 
Ram or his son Darbari Lal, to some of 
which reference will be made in the 
course of this judgment. But the plain- 
tiffs’ claim to possession depends princi- 
pally on their right to redeem the mort- 
gage of 1871. 

Mouza Khilchipur belonged originally 
to one Kundan Lal. He died many years 
ago, leaving two sons Mihin Lal and 
Sham Lal, who, it is not disputed, were 
joint in food and estate. Mihin Lal died 
in 1853, and Sham Lal in 1859, leaving 
his widow Nimma and a nephew named 
Lila Dhar, Mihin Lai’s son. On Sham 
Lai’s death, the whole property devolved 
on Lila Dhar. Lila Dhar died in 1861, 
when Rukmin, his widow, became the 
owner, taking a widow’s estate under 
Hindu law. But although Rukmin as the 
widow of the last full owner was entitled 
to the entire property, it would appear 
that Sham Lai’s widow claimed, or was 
acknowledged to possess, an equal -inter- 
est with Rukmin. In 1*62, the two 
widows jointly sold a half or 10 biswas 
share of the village to Dal Chand, who is 
said to have been Rukmin’s manager. In 
1871, the three, Dal Chand, Rukmin, 
and Nimma executed the usufructuary 
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mortgage referred to above for a period 
of 12 years in respect of the entire Mouza 
represented as ^0 biswas , in favour of 
Madho Ram, the conditions being that at 
the end of the term the debt would be- 
come satisfied and the mortgagors would 
recover the property without payment of 
the “principal mortgage-money” or inter- 
est. Dal Chand died, it is said, in 1?>73, 
and in 1874 his widow, Bhauna, sold the 
equity of redemption in respect of 8 
biswas out of the 10 biswas he had 
acquired from Rukmin and Nimma 
to the son of Madho Ram, Darbari 
Lal, and his widow, Chando, one of 
the defendants in the present suits. The 
equity of redemption in respect of the 
remaining 2 biswas was sold in execution 
of a decree against Bhauna, and passed 
ultimately into the hands of the appel- 
lant. 

It is unnecessary for the determina- 
tion of this appeal to refer to the subse- 
quent transactions by which Madho Ram’s 
son acquired the equity of redemption in 
respect of the 10 biswas that had remained 
in the hands of Rukmin and Nimma after 
the sale of the moiety to Dal Chand. 

»- The Brahman plaintiffs claim to be the 
reversioners of both Lila Dhar and Dal 
Chand. They allege that Bhauna, Dal 
Chand’s widow, died in 1905, Nimma in 
1906, and Rukmin a few years ago, and 
that upon their respective deaths what- 
ever rights they had purported to create 
in favour of Madho Ram came to an end, 
and they are entitled to possession of the 
entire property. They have transferred a 
moiety of the Monza with all the appurte- 
nant rights to Inda Kunwar, who brings 
one suit in respect of the share purchased 
by her, whilst the Brahman plaintiffs 
have sued separately for the other share 
claimed by them. 

With regard to the 10 biswas Dal Chand 
had purchased from Rukmin and Nimma, 
they allege that the sale of the equity of 
redemption in respect of o biswas by 
Bhauna was without legal necessity and 
that the execution sale ot the 2 biswas was 
in respect of a personal decree against 
her, and that, consequently, neither tran- 
saction is binding against them. 

The contesting defendants, the repre- 
sentatives of Madho Ram, denied that the 
Brahman plaintiffs were the reversioners 
of either Lila Dhar or Dal Chand ; that 
their claim was barred by the Statute of 


limitation, as Rukmin, the widow of the 
last full owner, died more than 12 years 
before suit, and that, even if the Brahman 
plaintiffs were the reversioners of Lila 
Dhar or Dal Chand, the transactions im- 
pugned by them were for legal necessity 
and consequently binding against them. 
The two suits were tried together, and 
although in consequence of the decree of 
the Subordinate Judge there were three 
separate appeals to the High Court, they 
were heard together ; and subsequently on 
an application for leave to Appeal to His 
Majesty in Council, all three Appeals 
were consolidated. The case has thus 
come before their Lordships as a single 
consolidated Appeal. Their Lordships 
propose, therefore, in order to avoid con- 
fusion, to deal with the two suits as one 
consolidated action from the outset. The 
Trial Judge was of opinion that the evi- 
dence produced to establish the relation- 
ship of the Brahman plaintiffs to Lila 
Dhar was wholly untrustworthy. He, 
therefore, did not consider it necessary to 
enter upon an inquiry as to the time of 
Rukmin’s death. 

He held, however, that the Brahman 
plaintiffs (save Lachman) were the rever- 
sioners of Dal Chand, being his brother’s 
sons ; that the sale of the equity of re- 
demption by Bhauna in respect of 8 biswas 
was for legal necessity, but that there was 
no proof that the sale by auction of the 
2 biswas in execution of the decree against 
her was “ in satisfaction of a debt con- 
tracted by her for legal necessity.*’ He 
accordingly made a decree in Inda Kun- 
war’s suit tor the redemption of the mort- 
gage of 1871 in respect of 2 biswas , and 
dismissed the rest of her claim as well as 
the claim of the Brahman plaintiffs in 
their suit. 

From these decrees there were, as al- 
ready observed, three Appeals to the High 
Court, one by the defendants in respect 
of the 2 biswas , and the two others by the 
two sets of plaintiffs, namely, Inda and 
the Brahmans respectively. 

As regards the relationship of the Brah- 
man plaintiffs to Lila Dhar, the learned 
Judges of the High Court have come to a 
diametrically opposite conclusion to the 
Trial Judge. They hold that it is satis, 
factorily established that they are the 
descendants of one Bhauna, alias Mulo, a 
daughter of Kundan Lal, and therefore 
related as bandkus to Lila Dhar, Rul*- 
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min’s husband. They have further held 
that the sale by Rukmin and Nimma in 
1862 to Dal Chand, the mortgage of 1871 
by these three to Madho Ram, and the 
sale of the equity of redemption by 
Bhauna, Dal Chand’s widow in respect 
of 8 biswas , were without legal necessity. 
They have also held that Rukmin was 
alive within 12 years from date of suit. 
They accordingly reversed the decree of 
the Trial Judge by which he had dismiss- 
ed the plaintiffs’ claim in respect of 18 
biswas , and, affirming his order in respect 
of the 2 biswas, made a decree in favour 
of the plaintiffs in both suits. 

In the present appeal the defendant 
Brij Lal, the grandson of Madho Ram, 
challenges all the conclusions of the High 
Court. The case as presented at their 
Lordships* Bar is divisible into two 
parts, one relating to the reversionary 
right to Dal Chand’s estate, the other to 
Lila Dhar’s. It is not disputed now that 
the Brahman plaintiffs, including Lach- 
tnan, are the sons of Dal Chand’s brothers, 
and are, therefore, entitled to his estate 
on the death in 1905 of his widow Bhauna. 
The only question for determination on 
this part of the case is whether the sale 
by Bhauna of the equity of redemption 
in respect of the 8 biswas was for legal 
necessity. The onus of supporting a sale 
from a Hindu widow is undoubtedly on 
the purchaser. In the present case the 
appellant has adduced no evidence to prove 
legal necessity as would bind the hus- 
band’s estate. He has relied simply on 
the recitals in the schedule attached to 
the sale- deed. Recitals in mortgages or 
deeds of sale with regard to the existence 
of necessity for the alienation have never 
been treated as evidence by themselves of 
the fact. And it has been repeatedly 
pointed out by this Board that to substan- 
tiate the allegation, there must be some 
evidence aliunde. 

In these circumstances, their Lord- 
ships are of opinion that the conclusion 
of the High Court with regard to the sale 
by Bhauna of the equity of redemption 
in respect of the 8 biswas is well founded. 

Respecting the other 2 biswas which 
belonged to Dal Chand, there is a 
concurrent finding of fact by the two 
Courts that the decretal debt in 
execution of which it was sold was 
not for legal necessity. In the result, 
therefore, as regards the share purchased 


by Dal Chand from Rukmin and Nimma 
in 1862, and which he jointly with them 
mortgaged in 1871 to Madho Ram, the 
Brahman plaintiffs, as reversioners of 
Dal Chand, are entitled to the same. 

The position respecting the other 10 
biswas seems to their Lordships quite. . 
different. The right of the plaintiffs to '* 
that share rests on the allegations that 
they are the grandsons of one Bhauna 
alias Mulo, who was a daughter of 
Kundanlal and the sister of Sham Lal 
and Mihin Lal. There is no documentary 
evidence in support of the statement that 
the wife of Hulas Rai, the grandfather of 
the plaintiffs, was a daughter of Kundan 
Lal. It was natural to expect that in 
1862, when Rukmin and Nimma sold a 
moiety of the property to Dal Chand, the 
uncle of the plaintiffs, on which occasion 
the relationship of Lila Dhar, Rukmin’s 
husband, was stated with some parti- 
cularity, a reference should be made to 
the vendee's connection with the family. 
Other documents of a similar nature are 
equally silent. As observed already, the 
plaintiffs, allegation rests entirely on oral 
testimony. Having regard to the diverg-. 
ence of opinion between the two Courts ini 
India with respect to the credibility of thel 
plaintiffs’ witnesses, their Lordships have! 
closely examined the evidence, and they! 
cannot help considering it to be of a very 
dubious character. The witnesses had to 
prove only one link in the chain of 
relationship, the discrepancies therefore, 
in their statements on material points, 
which have been somewhat lightly passed 
over by the High Court, seriously affect, 
in their Lordships’ opinion, the value of 
their testimony. Their Lordships agree 
with the Trial Judge in considering the 
evidence as to Mulo being a sister of 
Sham Lal and Mihin Lal as worthless. 

In this view uf the case, it is hardly 
necessary to determine whether Rukmin 
was alive or not within twelve years 
from date of suit. Admittedly she left 
her home many years ago. The plaintiffs 
allege she went on a pilgrimage, and was 
last heard of eight or nine years before 
the action. The defendant, on the other 
hand, says she had to leave her home a 
considerable time before, owing to having 
been outcasted for unchastity. Most of 
the witnesses who speak to her being 
recently alive state they obtained their 
information from Het Ram, one of the 
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plaintiffs, who has not thought fit to enter 
the witness-box. On the other hand, there 
are some corroborative circumstances 
which incline their Lordships to believe 
that Rukmin left the village in conse- 
quence of her lapse, and died many years 
ago in a distant relative’s home. 

On the whole, it appears to their Lord- 
ships that the plaintiffs have failed to 
establish their right to recover possession 
of the remaining 10 biswas , as reversioners 
to Rukmin’s husband. The decree of 
the High Court in the suit of Inda 
Run war omits, however, from considera- 
tion the covenant in the deed of mortgage 
which provides that at the time of redemp- 
tion the mortgagors : — 

Shall be liable for the amount of arrears and 
the amount of takavi advances and the amount 
advanced on account of seed which may be due 
to the mortgagee by the tenants of the village 
according to the entries in the Patwari' s 
papers.” 


Their Lordships are of opinion that the 
decrees of the Courts in India should be 
discharged, that the claim of the Brahman 
plaintiffs in their suit should be dismiss- 
ed, and in the suit of Inda Kunwar who 
has acquired the 10 biswas , which alone 
the Brahman plaintiffs had a right to sell, 
there should be a declaration that she is 
entitled to recover possession of the same 
from the defendant-appellant, with mesne 
profits as provided by law, less any sum 
that may be found due to the mortgagee 
defendant upon the taking of proper 
accounts on the basis of the above-recited 
covenant within a time to be specified by 
the High Court. 

And their Lordships will humbly advise 
His Majesty accordingly. 

Considering the result, they think the 

ends of justice will be served by making 

the parties bear their respective costs in 

the appeal to the High Court and to this 
Board. 


T * A * R * Appeal allowed. 

Solicitors for A ppellant — Barrow, Ro- 
gers Neville. 

Solicitor for First Respondent — E. Dal- 
gado. 
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A- I- R- 1914 Privy Council* 

(From Madras) ? C' «' L 

25th May, 1914- ^ 


Lords Haldane, Moulton and 

P ARKER OF WaDDINGTON, SlR 

John Edge and Mr. Ameer Ali. 


Mrs. Annie Besant — Defendant- Appel 
lant 


v. 

G. Narayaniah and another— Plaintiffs- 
Respondents. 

Privy Council Appeal No. 23 of 1914. 

'(a) Hindu law — Guardianship — Fathers' 
rights same as in English law, viz , a Trust 
which cannot be delegated though custody and 
education of minors may be entrusted to ano- 
t * er — Such entrustment is revocable — But the 
Court having jurisdiction over minors will 
consider what is for the welfare of the minor 
and if need be prevent revocation. 

In Hindu law as in the law of England, the 
father is the natural guardian of his children 
during their minorities, but this guardianship is 
in the nature of a sacred trust, and he cannot 
therefore during his life-time substitute another 
person to be guardian in his place. He may. in 
the exercise of his discretion as guardian, entrust 
the custody and education of his children to ano- 
ther but theauthority he thus confers is essentially 
a revocable authority and if the welfare of his 
children require it, he can, notwithstanding any 
contract to the contrary, take such custody and 
education once more into his own hands. If how- 
ever, theauthority has been acted upon in such 
a way as, in the opinion of the Court exercising 
the jurisdiction of the Crown over infants, to 
create associations or give rise to expectations on 
the part of the infants which it would be un- 
desirable in their interests to disturb or disappoint, 
such Court will interfere to prevent its revocation. 
Lyons v. Blenkin (1821) Jac. Rep. 245 Referred 
to. [p. 42 , C, 2.1 

(b) Guardian and Wards Act, S. 9 — District 
Court has no Jurisdiction over infants not 
resident in the district. 

The jurisdiction of District Court is under 
Section 9 of the Guardian and Wards Act con- 
fined to infants ordinarily resident in the district 
and cannot extend to infants who had months 
previously left India with a view to being educat- 
ed in England and going to the University of 
Oxford. [P. 43, C. 2 ] 

(c) Guardian and Wards Act — Procedure in 
proceedings in District Court, relating to 
Guardianship — A suit inter partes is not the 
proper form, although proceedings are subse- 
quently transferred to High Court, under 
Letters Patent, Clause 13. 

A suit inter partes is not the form of proce- 
dure prescribed by the Act for proceedings in a 
District Court touching the Guardianship of 
infants and the fact that it is subsequently trans- 
ferred to the High Court under Clause 13 of the 
Letters Patent, 1865 does not confer more powers 
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than those which, but for the transfer, might 
have been exercised by the District Court. 

[P. 43, C. 2.] 

(d) Specific Relief Act, S. 55 — Mandatory 
order on defendant exposing him to proceed- 
ings on -writ of habeas corpus in England 
cannot be made — Practice , Conflict of Laws 

The relief asked for was a mandatory order 
directing the defendant to take possession of cer- 
tain infants in England, bring them to India and 
hand them over to their father (plaintiff). Con- 
sidering the age of the infants, any attempt at 
compliance of the order would if the infants had 
refused to return to India, exposed the defendant 
to proceedings in England on a writ of habeas 
corpus. 

Held, that no Court ought to make an order 
which might lead to such consequences. 

The most which a Court in India could do was 
to order the defendant to concur with the plaintiff 
as the infants’ guardian in taking proceedings in 
England to re-gain the custody and control of his 
sons. CP- 43, C. 2 ] 

(e) Guardian and Wards Act, S. , 19 — Guar- 
dian can be declared only if minor's interests 
require it — Guardian cannot be appointed 
during father's life-time unless he is unfit to 
be guardian. 

Whatever may be the jurisdiction of the High 
Court to declare infants to be Wards of Court, an 
order declaring a guardian can only be made if 
their interests require it. On such an issue the 
necessity of the infants being properly repre- 
sented before the Court, and of ascertaining what 
they themselves desire can hardly be overlooked. 

I And further, no order declaring a guardian can by 
reason of Section 19, of the Guardian and Wards 
f Act, 1890, be made during the life-time of the 
father unless in the opinion of the Court he is 
unfit to be their guardian. [P. 44 , C. 1.] 

Younger E. Richards and Roger IV. Turn- 

bull — for Appellant. 

K. Brown — for Respondents. 

Lord Parker This is an appeal from 
an order made by the High Court of 
Madras in its Appellate jurisdiction on 
the 29th October, 1913, confirming, with 
a variation as tocosts, a decree of Mr. Jus- 
tice Bakewell in a suit in which G. Nara- 
yaniah (the present respondent) was 
plaintiff, and Annie Besant (the present 
appellant) was defendant. The decree 
declared that J. Krishnamurti and J. 
Nityananda, the sons of the plaintiff, were 
wards of Court and that the plaintiff was 
guardian of their persons, and ordered 
the defendant to hand over the custody of 
the wards to the plaintiff as such guardian. 

The facts which gave rise to the action 
were as follows : — The plaintiff is a Hindu 
residing at Madras. He is a Brahmin, 
but is not well off, having an income of 
some £"160 per annum only. He was for 
many years a member of a society called 
the Theosophical Society, of which the 
defendant was president and was well 


acquainted with her. He had two sons, 
J. Krishnamurti and J. Nityananda, born 
respectively on the 11th May, 1895 and 
30th May, 1898. Early in 1910 the de- 
fendant offered to take charge of these 
sons and defray the expenses of their 
maintenance and education in England 
and at the University of Oxford. The 
plaintiff thought it desirable to take ad- 
vantage of the opportunity thus afforded of 
giving his sons a western education, not- 
withstanding it would entail a loss of 
caste. He accordingly accepted the de- 
fendant’s offer, and by a letter to the de- 
fendant, dated the 6th March, 1910, affect- 
ed to appoint the defendant to be guardian 
of their persons and authorised her to act 
as such from that time forward. 

In their Lordships’ opinion the princi- 
ple on which the legal effect of such a 
letter falls to be determined do not admit 
of dispute. 

There is no difference in this respect 
between English and Hindu Law. As in 
this country, so among the Hindus, the 
father is the natural guardian of his chil- 
dren during their minorities, but this 
guardianship is in the nature of a sacred 
trust, and he cannot therefore during his 
life-time substitute another person to be 
guardian in his place. He may, it is true, 
in the exercise of his discretion as guar- 
dian, entrust the custody and education 
of his children to another, but the autho- 
rity he thus confers is essentially a revoc- 
able authority, and if the welfare of his 
children require it, he can, notwithstand- 
ing any contract to the contrary, take such 
custody and education once more into his 
own hands. If however, the authority 
has been acted upon in such a way as, in 
the opinion of the Court exercising the 
jurisdiction of the Crown over infants, 
to create associations or give rise to ex- 
pectations on the part of the infants 
which it would be undesirable in their 
interests to disturb or disappoint, such 
Court will interfere to prevent its revoca- 
tion : Lyons v. Blenkin (1). 

Shortly after the respondent accepted 
her offer the appellant took charge of the 
boys and they have since been in her 
custody and she has defrayed the expense 
of their maintenance and education. In 
February, 1912, they left India in her 
company, and after staying with her for 


(1) [1821] Jac. Rep. 245. 
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sometime in Sicily and Italy finally 
accompanied her to England, where she 
left them under the charge of Mrs. Jacob 
Bright, having made arrangements for 
their having a course of tuition such as 
would enable them to enter the Univer- 
sity of Oxford. 

Though the respondent’s confidence in 
the appellant appears to have been shaken 
sometime previously for reasons to which 
it is unnecessary to refer, he assented to, 
or at any rate acquiesced in, the departure 
of his sons in her company for Europe, 
Nevertheless on the 11th July, 1912, he 
wrote the appellant a letter cancelling his 
previous letter of the 6th March, 1910, 
demanding that his sons should be restor- 
ed to his custody and threatening proceed- 
ings if such were not complied with. 
The appellant who had returned to India 
refused to comply with such demand, and 
the respondent thereupon commenced a 
suit in the District Court of Chingleput, 
in the Madras Presidency, asking to have 
it declared, that he was entitled to the 
guardianship and custody of his sons, and 
that the appellant was not entitled to, or 
in any case was unfit to be in charge and 
guardianship of such sons, and for an 
order on the appellant to hand over such 
sons to the respondent or such other per- 
son as to the Court might seem meet. 

In their Lordships’ opinion this suit was 
entirely misconceived. It was not, and 
indeed could not be disputed that the 
plaintiff remained the guardian, of his 
children notwithstanding that he had 
affected to substitute the defendant as 
guardian in his place. The real question 
was whether he was still entitled to exer- 
cise the functions of guardian, and resume 
the custody of his sons and alter the 
scheme which had been formulated for 
their education. Again, it was not and 
could not be disputed that the letter of 
the 6th March, 1910 was in the nature of 
a revocable authority. The real question 
was whether in the events which had 
happened the plaintiff was at liberty to 
revoke it. Both questions fell to be 
determined having regard to the interests 
and welfare of the infants bearing in 
mind, of course, their parentage and reli- 
gion, and could only be decided by a 
Court exercising the jurisdiction of the 
Crown over infants, and in their presence 
The District Court in which the suit was 
[instituted had no jurisdiction over the 


infants except such jurisdiction as was I 
conferred by the Guardians and Wards I 
Act, 1890. By the ninth section of that/ 
Act the jurisdiction of the Court is confin-j 
ed to infants ordinarily resident in thej 
district. It is in their Lordships’ opinion! 
impossible to hold that infants who hadl 
months previously left India with a view] 
to being educated in England and going 
to the University of Oxford were ordina- 
rily resident in the district of Chingleput. 
Further a suit ititer partes Is not the form 
of procedure prescribed by the Act for 
proceedings in a District Court touching 
the guardianship of infants. It is true 
that the suit was subsequently transfer- 
red to the High Court under Clause 13 of 
the Letters Patent, 1865, but the powers 
of the High Court in dealing with suits 
so transferred would seem to be confined 
to powers which but for the transfer 
might have been exercised by the District 
Court. 

Again, the relief asked for was a manda-| 
tory order directing the defendant to take! 
possession of the persons of the infants ini 
England, bring them to India, and hand! 
them over to their father. Considering! 
the age of the infants any attempt on the! 
part of the defendant to comply with this) 
order, would, if the infants had refused] 
to return to India, have been contrary to] 
the law of this country, and would have! 
at once exposed the defendant to proceed-] 
ins in this country on writ of habeas corpus J 
No Court ought to make an order which 
might lead to these consequences. The 
most which a Court of competent juris 
diction in India could do under circum- 
stances such as existed in the present case 
was to order the defendant to concur with 
the plaintiff as the infants’ guardian in 
taking proceedings in this country to re- 
gain the custody and control of his sons. 

The difficulties and anomalies of the 
procedure adopted by the plaintiff are 
well illustrated by the history of the 
proceedings. After the transfer to the 
High Court, issues were settled in the 
ordinary manner. There was no issue as 
to whether it was or was not desirable in. 
the interests of the infants, that they 
should give up all idea of a western uni- 
versity education, and return to India. It 
was urged that the High Court did in 
fact consider their interests. If it did so, 
it must have been upon evidence admitted 
as relevant on other issues, and it is by 
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no means apparent that, had a proper 
issue on the point been directed, further 
evidence would not have been available. 
At any rate on such an issue, the necessity 
of the infants being properly represented 
before the Court, and of ascertaining 
what they themselves desired could hardly 
have been overlooked. 

At the trial of the action some difficulty 
appears to have been felt by reason of 
the facts (1) that the suit was not such as 
to make the infants wards of Court, and 
(2) that the elder infant would within a 
very short time attain his majority accord- 
ing to Hindu Law. The trial Judge 
sought to overcome those difficulties (1) by 
declaring the infants wards of Court, 
and (2) by taking advantage of Section 3 
of the Indian Majority Act, 1875, as amen- 
ded by Section 52 of the Guardians and 
Wards Act, 1890, and declaring under 
Section 7 of the latter Act, that the plaint- 
iff was their guardian so as to prolong their 
minorities until they attained respec- 
tively the age of 21 years. It was hardly 
contended that any such order was compe- 
tent to the District Court in the suit in 
question. It is alleged, however, that 
when once the suit had been transferred to 
the High Court, the High Court had a 
general jurisdiction over infants which 
they could exercise at pleasure, and that 
the directions in question were properly 
given by virtue of such general jurisdic- 
tion. It is to be observed, however, that 
whatever may have been the jurisdiction 
of the High Court to declare the infants 
to be wards of Court, an order declaring a 
guardian could only be made if their 
interests required it, and, as appears 
above, they were not before the Court, 
nor were their interests adequately con- 
sidered. And further, no order declaring 
a guardian could by reason of the 19th 
section of the Guardians and Wards Act, 
1890, be made during the respondent’s 
life unless in the opinion of the Court he 
was unfit to be the^r guardian, which was 
clearly not the case. 

Since the appeal has been presented 
f the infants have obtained the leave of the 
Board to intervene therein and be heard 
by Counsel. Counsel on their behalf 
have appeared before their Lordships’ 
Board and stated that the infants do not 
desire to return to India or abandon their 
I chance of obtaining an university educa- 
tion in this country. The order of the 


High Court directing the defendant to ) 
take them back to India cannot be law- 
fully carried out without their consent or 
without an order from the Court exercis- 
ing the jurisdiction of the Crown over 
infants in this country. It is and always 
was open to the respondent to apply to 
His Majesty’s High Court of Justice in 
England for that purpose. If he does so 
the interests of the infants will be consi- 
dered, and care will be taken to ascertain 
their own wishes on all material points. 
Their Lordships do not consider it desi- 
rable to express any opinion of their own 
on questions with which only the High 
Court in England can deal satisfactorily. 
It is enough to say that the order made 
by the Trial Judge in India as varied by 
the High Court in its Appellate jurisdic- 
tion cannot stand, and their Lordships 
will humbly advise His Majesty that the 
same ought to be discharged, and the suit 
dismissed with costs both here and in the 
Courts below, but without prejudice to 
any application the respondent may think 
fit to make to the High Court in England 
touching the guardianship, custody and 
maintenance of his children. 

T. a. R. A ppeal allowed. 

Solicitors for A ppellant — Lee and Pem- 
bertons. 

Solicitors for Respondent No. 1 — Doug- 
las Grant. 

* A* I- R- 1914 Privy Council* 

(From Allahabad.) 

24th April* 1914- 

Lords Moulton and Parker op 
Waddington, Sir John Edge and Mr. 

Ameer Ali. 

Mt. Hiran Bibi and others — Appellants 

v. 

Mt. Sohan Bibi — Respondent. 

•Compromise — Compromise is not an aliened 
tion by limited owner but a family settlement. 

A compromise is in no sense of the word an 
alienation by a limited owner of family property 
but a family settlement by which each party takes 
a share in independent right. 33 All. 356 (P. C.) 
followed. [P • 45, C. l.J 

DcGrtiyther and B. Dube— for Appel- 
lants. 

Respondents — Ex parte. 

Lord Moulton : — In this case their 
Lordships are of opinion that the facts 
bring it within the decision of Lala Kunttt 
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Lai v. Knnivar Gobind Krishna Narain (1) 
in other words, that the compromise in 
question is in no sense of the word an 
alienation by a limited owner of the family 
property, but a family settlement in which 
each party takes a share of the family 
property by virtue of the independent 
title which is, to that extent, and by way 
of compromise, admitted by the other 
parties. 

Their Lordships will accordingly hum- 
bly advise His Majesty that this appeal 
should be allowed, that the decree of the 
High Court should be set aside, that the 
decree of the District Judge should be 
restored, and that the appellants should 
have their costs of this appeal and the 
costs of the suit in both Courts. 

T. a. Appeal allowed . 

Solicitors for Appellants : — Barrow, Ro- 
gers and Ncvill. 

(1) [1911] 33 All. 356=10 I. C. 477=38 I. A. 

87 (P. C.). 

**A-I-R- 1914 Privy Council* 

(From Calcutta). 

11th May> 1914- 

Lords Dunedin and Moulton, Sir 
John Edge and Mr. Ameer Ali. 

P. C. E. Paul and another — Appellants 

v. 

IV. Robson and others — Respondents. 

Privy Council Appeal No. 17 of 1913. 

•• Easements Act, S. 15 — Right to light — In- 
fringement of — Is actionable only when such 
infringement amounts to a nuisance. 

The owner of the dominant tenement is entitled 
to the uninterrupted access through his ancient 
windows of a quantity of light, the measure of 
which is, what is required for the ordinary pur- 
poses of inhabitancy or business of the tenant 
according to the ordinary notions of mankind. 
The single question in these cases is, whether the 
obstruction complained of is a nuisance. Coles v. 
Home and Colonial Stores (1904) A. C. 179 and 
Jolly v. Kine (1907) A. C. 1 Referred. 

[P. 46, C. 1] 

Upjohn, Hudson, and W. E. Vernon — 
for Appellants. 

DeGruyther and A. M. Dunne— for 
Respondents. 

Lord Moulton : — The action in which 
the present appeal is brought is an action 
in which the appellants sued the respond- 
ents for infringement of certain rights of 
light possessed by them in connection 
with premises known as 7, Esplanade 
East, Calcutta, of which they owned the 


freehold. The respondents had erected a 
building known as 8, Esplanade East, 
Calcutta, lying to the east of the appel- 
lants’ premises and so situated that the 
western walls of the respondents’ build- 
ings were parallel to and at a distance of 
17 feet from the eastern wall of the 
appellants’ building. The ground on 
which the respondents’ building was 
erected had for more than 20 years previ- 
ously been occupied by much lower 
buildings, and it is conceded that the 
appellants had acquired rights of light 
thereby for the windows on the east side 
of their premises. The new buildings of 
the respondents greatly exceed in height 
the former buildings upon the site and 
decreased the amount of light coming to 
the eastern windows of the appellants, and 
it is in respect of this interference with 
the access of light to their windows that 
the appellants brought the action. 

The action came on for trial with 
witnesses before the Hon. Mr. Justice 
Stephen, sitting as a Judge of the High 
Court of Judicature at Fort William in 
Bengal, in its ordinary civil jurisdiction, 
and on the 29th day of March, 1911 he gave 
judgment dismissing the action. An ap- 
peal was brought from that judgment to 
the High Court of Judicature at Fort 
William in Bengal in its appellate juris- 
diction, and on the 1st day of August, 
1911, judgment was delivered by that 
Court dismissing the appeal. It is from 
this judgment that the present appeal is 
brought. 

Both in the Court of first instance and 
in the Court of Appeal the facts of the 
case are dealt with in detail, and clear 
findings are given on all relevant points of 
fact. Their Lordships can find no mate- 
rial difference between the views taken 
by the two Courts on these points of fact, 
though the expressions used may not be 
in all cases identical. Their Lordships 
therefore would feel justified in holding, 
if it were necessary, that this is a case of 
concurrent findings of fact. But in truth 
the grounds of appeal do not relate to 
these findings of fact, but to the question 
whether the Courts below have taken the 
proper view of the legal rights of the ap- 
pellants, and whether accordingly, the 
test which they applied as to whether 
those rights had been infringed was the 
correct one. 1 his is a pure question of 
law, and it was admitted by counsel for 
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the appellants that it practically turns 
upon the interpretation to be given to the 
well-known decision of the House of 
Lords in the case of Colls v. Home and 
Colonial Stores ( 1), when considered in 
connection with the later decision of the 
House of Lords in Jolly v. Kine (2). 

Their Lordships do not consider that it 
is either necessary or profitable to go into 
the history of the divergent views in res- 
pect of the nature and extent of rights of 
light acquired by prescription that pre- 
vailed in the Courts prior to the. decision 
in Coils's Case (1). It suffices to say that 
one stream of authorities gave counten- 
ance to the view that by the enjoyment of 
light for a period of 20 years, there could 
be acquired an indefeasible right to the 
enjoyment of a like amount of light in 
the future. The conflicting stream of 
authorities countenanced the view that 
nothing constituted an infringement of 
rights of light which did not amount to an 
actionable nuisance, so that the amplitude 
of previous enjoyment was no measure of 
the rights acquired thereby. This conflict 
of views was fully recognised by the 
noble Lords who took part in the decision 
of Coils's Case (1), and there can be no 
doubt that it was their intention to decide 
between them, and to lay down the law 
in such a manner as to prevent uncertain- 
ty in the future. 

Mr. Justice Stephen takes, as express- 
ing the law laid down by this decision, the 
following quotation from the opinion of 
Lord Davey in that case : — 

“The owner . . ' of the dominant tenement 

is entitled to the uninterrupted access through his 
ancient windows of a quantity of light, the 
measure of which is what is required for the 
ordinary purposes of inhabitancy or business of 
the tenement according to the ordinary notions of 
mankind . . . The single question in these 

cases is still what it was in the days of Lord 
Hardwicke and Lord Eldon — Whether the obs- 
truction complained of is a nuisance ?” 

And the Court of Appeal, although they 
do not so directly base their judgment on 
the above passage in Lord Davey ’s opini- 
on, appear to their Lordships to have sub- 
stantially taken the same test. But in their 
Lordships’ opinion it is not necessary to 
examine minutely the verbal differences 
between the expressions used in the Court 


(1) [1904] A.C. 179=53 W. R 30=20 T. L. R. 

475=73 L.J.Ch. 484 = 90 L T. 687. 

(2) [1907] A.C. 1 = 23 T.L.R, 1 = 51 S. J. 11 = 95 

UT. 656=76 L.J.Ch. 1. 
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of Appeal and by the Judge of first in- 
stance. They accept in full the findings 
on fact of the Judge of first instance, and 
they are of opinion that he has consist- 
ently applied to them the legal test above 
formulated. The only question therefore 
is whether it accurately formulates the 
law on the subject. 

It is evident on reading the opinion of 
Lord Davey that he intended the passage 
to be a precise formulation of the rights 
of a dominant tenement in respect of 
ancient lights, and his opinion was for- 
mally accepted by Lord Robertson who 
also took part in the decision. The opi- 
nion of the Lord Chancellor in the case is 
equally clear on the essential points that 
the easement acquired by ancient lights is 
not measured by the amount of light 
enjoyed during the period of prescription, 
and that there is no infringement unless 
that which is done amounts to a nuisance. 
It has been suggested that a different 
view is to be found in the opinion of Lord 
Macnaghten and Lord Lindley, but al- 
though there are passages in these opi- 
nions which might if they stood alone 
indicate that those noble Lords considered 
that to some extent the amount of light 
enjoyed in the past might influence the 
rights acquired for the future, there is no 
reason to think there was any intention 
on the part of those noble Lords to differ 
from the conclusions of their colleagues. 
It must be taken therefore that the House 
of Lords adopted the formulation of the 
law given by Lord Davey as above 
mentioned. 

But if any doubt remained on the point 
it is in their Lordships’ opinion set at 
rest by a consideration of the subsequent 
decision of the House of Lords in the 
case of Jolly v. Kine (2). In that case 
Mr. Jusf ice Kekewich had found as a fact 
that the obstruction amounted to a nui- 
sance, but in the course of his judgment 
said that the room affected was “ still a 
well-lighted room." He gave judgment 
for the plaintiff. On appeal to the Court 
of Appeal there was a division of opinion 
among the judges. Romer, L. J., held 
that under the decision in Coils's Case (1) 
the finding that it was still a well-lighted 
room was fatal to the plaintiffs’ claim. 
Vaughan Williams and Cozens Hardy, 
L. J J ., held to the contrary. On appeal 
to the House of Lords their Lordships 
were equally divided and accordingly the 
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appeal was dismissed. But this division 
of opinion was not due to any doubt as to 
the law to be applied. The Lord Chan- 
cellor gives his opinion on the law as laid 
down in Coils's Case (1) in the following 
words : — 

“The right of the owner or occupier of a domi- 
nant tenement to light is based upon the principle 
stated by Lord Hardwicke in 1752 in Fishtrton- 
gers" Co. v. East India Co. (3) that he is not to 
be molested by what would be equivalent to a 
nuisance. He does not obtain by his easement a 
right to all the light he has enjoyed. He obtains 
a right to so much of it as will suffice for the 
ordinary purposes of inhabitancy or business 
according to the ordinary notions of mankind 
having regard to the locality and surroundings. 
That is the basis on which the decision of this 
House proceeded.” 

Lord James of Hereford concurred in 
the Judgment delivered by the Lord 
Chancellor. 

These were the judgments of the two 
noble Lords who were in favour of dis- 
missing the appeal. On the other hand, 
Lord Robertson was of opinion that the 
appeal should be allowed and in his opi- 
nion says : — 

“ I adhere, as I did in Colls’s Case (l) 
to the definition given by Lord Davey in entire 
accordance with the judgments of the other noble 
and learned Lords. According to that definition 
the quantity of light to which right is acquired 
in 20 years is 'what is required for the ordinary 
purposes of inhabitancy or business of the tene- 
ment according to the ordinary notions of 
mankind.” 

Lord Atkinson, who was the other 
member of the Court, was also in favour 
of allowing the appeal, and referr- 
ing to the decision in Colls's Case (1) he 
says : — 

“It would appear to me that that case establi- 
shed the principle that there must be an invasion 
of the legal right of the owner of the dominant 
tenement sufficient to amount to a nuisance in 
order to give him a right of action, and that as 
long as he receives through the windows of bis 
dwelling-house, or in the case of a particular 
room in his dwelling-house, through the windows 
of that room, an amount of light which, to use 
the words of James, L. J., in Kell t v. Pearson (4) 
is sufficient according to the ordinary notions of 
mankind for the comfortable use and enjoyment 
of his dwelling-house, or of the room in it, as 
the case may be, no nuisance has as regards him 
been created and no legal wrong has been inflict- 
ed upon him.” 

And although he does not expressly 
repeat the well-known passage from Lord 
Davey’s opinion in Colls's Case (1) he 
shows by the language which he uses 

(3) L1752] 1 Dick., 163=21 Eng. Rep. 232 

(4) [1871] 6 Ch. 809=19 W. R. 665 = 24 L.T. 

890. 


that he thoroughly agrees with it, and 
says that to him it appears to be of gene- 
ral application. 

In the judgment of the House of Lords 
in Jolly v. Kine (2) there is therefore an 
authoritative exposition of the decision in 
Colls's Case (1), and it is established that 
the law as formulated by Lord Davey is 
the law laid down by that decision. It 
is somewhat remarkable therefore that 
counsel for the appellants should have 
sought to treat the decision in Jolly v. 
Kine (2) as throwing some doubt upon 
the interpretation of the decision in Colls’s 
Case (1), operating, if such an expression 
could be used, to weaken it in the direction 
of directing that regard should be had to 
the extent of previous enjoyment of light. 
The only explanation of such a view is 
that the appeal was in the end dismissed, 
inasmuch as the House was equally divi- 
ded. But this was in no way due to any 
difference of opinion as to the law, but to 
the fact that the Lord Chancellor felt 
himself entitled to disregard the finding 
that the room was “ still a well lighted 
room ” in the sense which those words 
would naturally convey and to hold 
them as meaning that it would have been 
considered to be well-lighted accord- 
ing to the standard of a crowded 
city. His Lordship was led to this con- 
clusion by passages in the evidence and 
the context of Mr. Justice Kekewich’s 
judgment. It was on this ground alone 
that he was in favour of dismissing, the 
appeal, and therefore the actual result in 
that case has no bearing on its effect as 
an authoritative explanation of the law 
laid down in Colls’s Case (1). 

Their Lordships are therefore of opini- 
on that the learned Judge at the trial 
took the proper test as to whether or not 
there had been an infringement of the 
rights of the appellants and that he appli- 
ed it correctly to the facts of the case. 

1 ‘fy are therefore of opinion that his 
judgment was right and that the Court of 
Appeal was right in affirming it, and 
they will humbly advise His Majesty that 

the present appeal should be dismissed 
with costs. 

T; f: ^ Appeal dismissed . 

Solicitors for Appellants -Westbury 

Preston, and Stavridi. 

Solicitors Jor Respondents — Members of 

Mackintosh Burn and Co., Watkins and 
Hunter. 
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** A* I* R* 1914 Privy Council* 

(From Nagpur.) 

24th April, 1914* 

Lords Moulton and Parker of 
Waddington, Sir John Edge and 
Mr. Ameer Ali. 

Perfect Pottery Co., Ltd.— Appellants 

v. 

Ida L. Rose — Respondent. 

• * Contract — Offer by letter to the company 
was accepted by a minute of the Company where - 
in all the terms of the letter were not incorporat- 
ed — The minute is the only contract between 
the parties and the letter is ineffective and 
cannot vary its terms. 

Rose the inventor of the "perfect tile,” offered 
his patent and bis services to the provisional direc- 
tors of the "Perfect Pottery Co ” which accepted 
the offer by a minute of 15th October, 1905. The 
company agreed to pay Rs. 30,000 for the patent, 
Rs. 10.000 io cash and Rs. 20,000 in shares with 
the proviso that the property therein should vest 
in Rose in the fifth year. By a letter to the 
Directors, Rose agreed that they had power to 
cancel and retain such shares in certain events 
including his death. Rose died before the end of 
the fourth year and the company refused to allot 
the shares to his widow. 

Held, The only contract between Rose and the 
Company was contained in the minute of 15th 
October, 1905 and so far as it contains any express 
terms, those terms differ from the clause in the 
letter D, enabling the company to cancel and 
retain shares, which is therefore inoperative. 

[P. 48. C- 1.] 

Robert Finlay and Lowndes — for Ap- 
pellants. 

Shence and O'Giluie — for Respondent. 

Lord Parker:— In this case their 
Lordships are of opinion that the only 
contract between Mr. Rose and the Com- 
pany was that contained in the minute 
of the 15th October, 1905. The question 
which their Lordships have to decide is 
how far this minute incorporates the 
terms of the document which has been 
referred to as D-l ? It is to be observed 
that so far as it contains any express 
terms, those terms differ from those con- 
tained in D-l. The most, therefore, that 
can be argued, is that D-l is incorporated, 
except so far as it is inconsistent with 
the express terms of the minute. 

Now one of the express terms is, that 
[there is a sale of the Patent for 
|Rs. 30,000, to be paid partly in cash and 
Ipartly in paid-up-shares, and in their 
Lordships’ opinion, the clause contained 
in D-l, which enables the Company to 
retain and cancel these shares in certain 
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events is inconsistent with there being 
such a sale. 

For these reasons their Lordships 
think that the decision of the Court be- 
low was correct. In their opinion the 
plaintiff is entitled, in the events which 
have happened, to have shares to the 
amount of Rs. 20,000 allotted as fully 
paid. 

With regard to the suggestion which 
has been put forward that shares have 
already been allotted which are not fully 
paid their Lordships need not express 
any opinion. Their Lordships will humb- 
ly advise His Majesty to dismiss this 
appeal with costs. 

Their Lordships think that there was 
no sufficient reason for depriving the res- 
pondent of her costs in the two Courts 
below. Therefore, the decree of the Court 
of the Judicial Commissioner will be va- 
ried to the extent of giving her these costs. 

T. a. Appeal dismissed . 

Solicitors for Appellants— T . L. Wilson 
and Co. 

Solicitors for Respondent — Bull and Bull. 
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16th Julyi 1914- 

Lords Moulton, Sumner and Parmoor, 

Sir John Edge and Mr. Ameer Ali. 

Raja Srinath Roy and others — Plaintiffs- 

v. 

Dinabandhu Sen and others — Defdts. 

Privy Council Appeal No. 65 of 1912. 

(a) Fishery — Jalkar — Grant by Government in 
a tidal navigable river — Evidence of the grant 
must be clear and conclusive — The grantee can 
follow the river whichever course it may take 
for the enjoyment of his right whether the 
shifting of channel is gradual and impercepti- 
ble or is the result of sudden and violent erup- 
tion— English Law — Not applicable in Bengal. 

The Evidence of a Government grant of an 
exclusive fishery in navigable rivers ought to be 
conclusive and clear. (II Cal. 434 followed). A 
grantee of a Jalkar (exclusive fishery) from the 
Government of Bengal can follow the shifting 
river for the enjoyment of his exclusive fishery 
so long as the waters form part of the river sys- 
tem within the up-stream and down-stream limits 
of his grant whether the Government owns the 
soil subjacent to such waters or whether the soil 
is in a riparian proprietor as being the site of the 
river’s recent encroachment; and whether the 
shifting of the channel is gradual and impercep- 
tible or is the r.esult of sudden and violent erup- 
tion. 
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Tn this respect the English Law is not 
similar to that prevailing in India The rule 
which in England connecis the subject’s right to 
an exclusive fishery in tidal and navigable waters 
within the limits ot the Crown’s ownership of the 
subjacent soil is itseif the result 01 cond tions 
partly historical and geographical which have no 
counterpart in Lower Bengal. (Indian and Eng- 
lish Case-Law discussed). 

'* Where the power of the government to 
grant several right of fishery arises Irom sove- 
reignty and is not limited to the bounds of its 
proprietorship as it may exist from time to time. 

[P. 54, Cols. 1 & 2 and P. 57, C. 1.] 

(b) Evidence Act, S. 6 5 sub-S. 3 — Secondary 
evidence may b * given to prove the contents of 
documents not to be found. 

In case of documents the originals of which 
cannot be had or are not available, resort must be 
had to secondary evidence of them, or to the in- 
ference of a legal origin to be drawn from long 
user. [P. 50, C. 2.] 

DeGruyther and Dunne — for Applts. 

G. R. Lowndes — for Respondents. 

Lord Sumner : — In this action the 
plaintiffs claimed, as proprietors of a seve- 
ral fishery in certain tidal navigable 
waters in Eastern Bengal, a decree, for 
possession of an exclusive fishery in a 
portion of a river channel, of which the 
principal defendants own both the bed 
and the banks. They succeeded before 
the Additional Subordinate Judge of 
Faridpur and failed on appeal to the High 
Court at Calcutta. Hence this appeal to 
their Lordships’ Board. 

There is a section of the river system 
of the Lower Ganges, between Dacca on 
the left bank and Faridpur on the right, 
where the great stream divides and for 
many miles runs in two channels roughly 
parallel with one another. The general 
course is to south-east. The northern of 
the two channels is much the larger, but 
the southern, the smaller of the two, is it- 
self wide. Both channels are tidal and 
navigable. 

The streams in the Gangetic delta are 
capricious and powerful. In the course 
of ages the land itself has been deposited 
by the river, which always carries a pro- 
digious quantity of mud in suspension. 
The river comes down in flood with resist- 
less force, and throughout its various 
branches is constantly eroding its banks 
and building them up again. It crawls or 
races through a shifting network of 
streams. Sometimes its course changes 
by imperceptible degrees ; sometime* a 
broad channel will shift or a new one open 
in a single night. Slowly or fast it raises 
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islands of a substantial height standing 
above high water level and many square 
miles in extent. Lands so thrown up are 
called “churs”, and it is by churlands 
formed at some unknown though proba- 
bly not remote date that the northern and 
southern channels in question are at pre- 
sent divided. 

In the year 1897 a channel was broken 
through the defendants’ churland in ques- 
tion. Though relatively small, even this 
stream was of considerable size ; it is 
navigable for small craft, and is certainly 
within the ebb and flow of the tide. This 
new branch probably followed a line of 
depressions already existing, one end of 
which was actually an arm running up 
from the northern river. The plaintiffs 
claim the exclusive fishery in this new 
navigable channel as falling within the 
up-stream and down-stream limits of their 
several fishery, and allege that the defend- 
ants are trespassers when they fish in it. 
The defendants justify their claim to fish 
in a portion of this channel as part of the 
rights of owners of the subjacent soil and 
of persons claiming under them. That 
the plaintiffs are entitled to some fishery 
right in the river waters generally, not 
far distant from the site in question, 
never was much disputed, and was admit- 
ted by the respondents before their Lord- 
ships’ Board, but they dispute its origin 
and its extent. They say that this branch 
is of origin so recent that no title by pres- 
cription or adverse possession arises as 
against themselves ; that they are not 
affected by evidence of prescription against 
third parties ; that even a several fishery, 
duly created in the main stream by the 
Government of India in right of the 
Crown, would not extend to this new 
branch, still less would rights acquired in 
the main stream by prescription against 
other riparian proprietors be exercisable 
in it ; that the evidence neither establishes 
such bounds for the alleged exclusive 
fishery up-stream and down-stream as 
would bring this branch between them, 
nor shows that in fact any jalkar right 
was ever created by Government at all. 
In substance the T rial Judge found for ac 
actual Government creation of the plain 
tiffs’ right, as well as for the boundaries 
claimed by them. The High Court con- 
cluded against the plaintiffs on the ques- 
tion of the extent of their jalkar rights 
without determining their origin. 
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The evidence of the origin of the plain- 
tiffs’ rights is documentary, and does not 
depend on the credibility of witnesses. 
Chur Mukundia is the name of the plain- 
tiffs’ pergunnah. They produced among 
many other documents (i) an ekjai hastbud 
in respect of it for the year 1790, which 
showed that it then included a Mahal 
jalkay ; (ii) a hakihat chow had dibandi of 
the lands and jamas of that pergunnah 
for the year 1795, which showed that the 
name of the jalhav mihal was River Bala- 
hanta and Bid Baor with specified boun- 
daries, of which the Kole Cliuri of Alipur 
alone can now be traced by name ; (iii) 
dowl kabul iyats of 1793 and 1799, specify- 
ing the amount of the dowl-jumma of the 
jalkay ; and (iv) tssumnavtsi mouzahwari 
of 1821 mentioning the jalkay in the River 
Balabanta, as a tnouza of pergunnah Chur 
Mukundia. They put in (v) a robokari of 
the Court of the Collector of Faridpur, 
dated 11th January, 1361, by which the 
Government recognised that this jalkay 
had been included as a viahal in the 
zamindari pergunnah Chur Mukundia 
(formerly Touzi No. 110 in the Dacca 
Collectorate, and now No. 4,000 in that of 
Faridpur), since before the decennial 
settlement. It named the up-stream and 
down-stream limits, and stated that the 
Balabanta river, in which it was enjoyed, 
was the same as that known in 1861 
as the Padma, that is the larger and more 
northerly of the two branches of the 
Ganges above described. The more 
southerly has been known for some fifty- 
years as the Bhubaneshwar. 

Some evidence, not very distinct, was 
given at the trial, apparently for the pur- 
pose of showing that no grant from the 
Government was any longer to be found 
among the papers belonging to t lie plain- 
tiffs’ zamindari, but no point seems to 
have been made then or since that the 
proper searches had no been made. 
Although, on the other hind, when 
Government has created a separate estate 
of jalkay at the period in question, it is 
usual to find some entry of it in the 
decennial settlement papers yet no evi- 
dence was forthcoming to show that jalkay 
grants made prior to the decennial settle- 
ment or that settlements with zamindars 
made at the time of it must necessarily 
have taken the form of pottahs or some 
other muniments which should now be in 
the zamindar’s possession, or be recorded 
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in the Government archives still in exist- 
ence. In practice such original grants 
are but rarely forthcoming now, and 
resort must be had to secondary evidence 
of them, or to the inference of a legal 
origin to be drawn from long user (Garth, 
C.J., in Hovi Das Mai v. Mahomed Jalii (1). 
The Trial Judge was satisfied that the 
plaintiffs had proved a Government 
grant or settlement about the end of 
the eighteenth century. He was over- 
ruled by the High Court, not on the 
ground that no such grant was proved, 
but that it was not shown to have been a 
grant of a several fishery of wide extent. 
The High Court thought that in reality 
it was only appurtenant to the plaintiffs’ 
actual pergunnah and was limited by its 
riverine bounds. 

Their Lordships accept the rule laid 
down in the case of Hori Das Mai v. Maho- 
med Jaki (1)) followingthe English rule in 
Fit zwaltev' s case (2) that the evidence of a 
Government grant of an exclusive fishery 
in navigable waters ought to be conclusive 
and clear, but they are of opinion that, in 
so far as such evidence can now be ex- 
pected to be forthcoming as to particular 
grants more than a century old, the 
evidence in the present case was suffici- 
ent to show that the competent authority 
— the Government of India in right of the 
Crown — did actually grant to the plaintiffs’ 
predecessors-in-title, or settle with them 
so as in effect to grant, a jalkay right of 
several fishery in certain of the waters of 
the portion of the Ganges system in 
question. 

The next point is one of metes and 
bounds. This depended partly on the 
above-named documents, partly on the 
records of certain litigation with the 
neighbouring zamindars of pergunnah 
Bikrampur and persons holding under 
them in 1 - 1 6 and 1 >43, put in as part of 
the history of the fishery and of the 
cl aims m ade to it, pmly on the testi- 
mony of living patnidays , ijayadar i, fisher- 
men, and so on, and the local investiga- 
tions of an ameen deputed by order of the 
Court. 1 he amccn's reports and maps 
were accepted in both Courts, and by 
both parties on the present appeal. The 
plaintiffs’ case depended on fixing by 
means of the above materials, supple- 


(1) [1885] 11 Cal. 434 (F.B.). 

(2) [1686] 3 Keble 242= 1 Mod. 105. 
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mented by a series of maps from 1760 on- 
wards, four points roughly forming a 
parallelogram within which their alleged 
jalkar rights lay, the western or up-stream 
boundary and the eastern or down-stream 
boundary in each case extending from 
points north of the northern or larger 
channel, the Padma, to points south of 
the southern or smaller channel, the 
Bhubaneshwar, and the locus in quo of the 
dispute falling between them. The de- 
fendants contended, that in so far as any 
certain points were proved at all, the 
materials relied upon only showed th.it 
the fishery did not extend into any part 
of the Padma, but was limited by the 
right or southern bank of the main stream 
and thus excluded it. They pointed out 
that the Faridpur Collectorate was 
bounded by the right bank of the 
Padma, the whole breadth of the main 
stream being in the Collectorate of Dacca, 
and they argued that the robokari of 1*61, 
which was the strength of the plaintiffs’ 
case, proved at most a recognition of a 
fishery right, which stopped short of those 
waters in which it was now essential to 
the plaintiffs to make good their claim. 

A sufficient answer is made by the 
plaintiffs. They obtain early evidence 
of the actual position of the points form- 
ing their boundaries north of the main 
stream from proceedings in suits decided 
in their favour between themselves or 
their predecessors-in-title and the owners 
of the Bikrampur zamindari, who claimed 
some jalkar rights in the main Padma 
also, and by means of such proceedings in 
1797, 1816, and 1843, by means of other 
similar proceedings in litigation with 
some of the present defendants in 1894, 
189c, and 1897, and also by a long succes- 
sion of ijara kabuliyats and pottahs, which 
they put in evidence, they prove de facto 
possession, as under their jalkar rights, 
of the whole fishery in both streams 
between their upper and their lower 
limits. It is an intricate task 
to trace the. various spots mentioned 

, ma P *° ma P> because of the periodic 
diluviation of trees and houses, though 
these are the least transient of the land- 
marks available. Matters are also com- 
plicated by variations in the names of 
the rivers, Bhubaneshwar, Krishnapur, 
Narina, Padma and Balabanta or Bal- 
banta. The result, however, is sufficient- 
ly clear. F urther, the decision recorded 
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in the robokari of 1861 was appealed to 
the Commissioner of the division at 
Dacca, who at that date exercised appel- 
late jurisdiction in such matters over the 
Collectorate of Faridpur, and he affirmed 
the decision below. As this decision pro- 
ceeded on the footing that the jalkar 
claimed extended over the waters of. the 
Padma, and was a valid jalkar included 
in the permanent settlement, it may rea- 
sonably be inferred that the Commission- 
er of Dacca took note that the parties 
entitled to the jalkar , claimed rights 
within his collectorate, and finding noth- 
ing in the Dacca records to the contrary, 
affirmed the decision below for Dacca as 
well as for Faridpur. 

The Trial Judge, following a long and 
considerable body of decisions in Bengal, 
held that, if the plaintiffs’ rights in this 
stream or streams out of which the new 
branch opened were once established, 
they would extend to the waters of the 
new branch as soon as it was formed, a 
principle which is conveniently called 
“ the right to follow the river.” It does 
not appear that this current of authority 
was challenged or doubted either before 
the Trial Judge or the High Court; 
certainly its authority was binding upon 
both. I he defendants’ case simply was 
that in fact neither the plaintiffs nor their 
predecessors-in-title could be shown ever 
to have enjoyed or to have been entitled 
to any jalkar right except that lying with- 
in the boundaries of their zamindari and 
appertaining thereto. The High Court 
appears to have arrived at a conclusion in 
favour of the defendants’ argument main- 
ly in consequence of the view taken of the 
true meaning of the judgment of 18i6, and 
of the significance of the Thakbast map of 
1862, and a marginal note upon i'c. It is not 
necessary to examine the language of the 
judgment of 1816 in detail, but their 
Lordships are unable to hold that it 
excluded the main or northern stream 
from the plaintiffs’ fishery, either express- 
ly or by implication. The language is 
obscure, but, as their Lordships read it, 
the plaintiffs construction of it was right. 
The Thak map was pressed beyond its 
legitimate effect. It was concerned only 
with that portion of the fishery which fell 
within pergunnah Bikrampur, and was 
inconclusive.” 

The question of the effect of deltaic 
changes in a jrjver’s course upon the e*. 
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elusive right of fishing in it appears in 
the Indian decisions as long ago as the 
beginning of the last century. It was 
laid down in 1S07 that if a river changes its 
bed the owner of jalkar rights in the old 
channel continues to enjoy them in the 
new one : Ishurchand Rat v. Ramchand 
Mokhurji (3). The converse case occur- 
red in the following year. A land-owner 
sued the owner of jalkar rights in a tidal 
river for taking possession of a jhil formed 
on his land by the overflow of the river. 
The channel of the river had not altered, 
the jhil formed no part of it, and was only 
connected with it at the river’s highest 
stage. Accordingly, it was held that the 
owner of the fishery, having no right over 
the plaintiffs’ land, had no l ight to the 
fishery in waters thus formed upon his 
lands : Gopcenath Roy v. RamcJuinder Turk- 
lutikar (4). This assumed some right of 
following the river and placed a particu- 
lar limit upon it. 

It will be observed so far that whatever 
may have been the basis for the right of 
jalkar in the river, the right of fishing in 
the jhils was treated as belonging to the 
owner of the subjacent soil, a right which 
was shortly after, in 1813, held to be 
severable from the ownership of the soil, 
so that the bare grant by the landowner 
of the right of fishing in the jhil did not 
in itself convey any property in the soil : 
Lukhee Dasee v. Khatimah Beebee (5). 
Why the owner of jalkar right in the 
river has or may have an enjoyment ot 
that right co-extensive with the waters of 
the river which permanently form part of 
it, though they have changed their course, 
is not stated. Not improbably it rested 
on local custom, for the Bengal Alluvion 
and Diluvion Regulation (XI of 1825) is 
careful in a cognate matter to keep local 
custom alive. At any rate the principle 
was well established as early as 1*04 that 
a right of fishery follows the river what- 
ever course it may take, for the ground on 
which in Gopee Nath's Case (4) the Sudder 
Court allowed the appeal from the Court 
below, which had acted on this principle, 
is simply that in point of fact the jhil in 
question, though formed by the river’s 
overflow, was no longer so connected with 

(3) [1807] 1 S. D. A R. 221 = 1 Morley’s Dig. 

561. 

(4) [ 1808 ] 1 Mac. Sel. Rep. 228=2 Sevester. 

467 note 

(5) [1863] 2 S. D. A. R. 51. 
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it as to form part of the river. This was 
long considered to have been the effect 
of these decisions. Mr. Sevestre’s note 
upon them in Vol. 2, p. 467, of his Re- 
port is, 

“A general right of fishery in a river, when not 
otherwise defined, is restricted to the channel of 
the river and water considered to form part of it, 
not extending to adjacent lakes or other pieces of 
water occasionally supplied by overflowings of 
the river but not actually connected with the 
channel of it." 

The rule was so applied in 1856 Nub - 
kishett Roy v. Uchchootanund Gosairt (6) and 
in Ramanath Thakoor v. Eshanchunder 
Bonner jet (7). In the former it was held 
that the right of jalkar in the river was 
confined to the river and streams flow- 
ing into or from it, exclusive of jhils not 
connected with the channel but extend- 
ing to watercourses which though not 
immediately within the great channel of 
the river adjoin or flow into it or are 
supplied therefrom ; “ their right consists 
of the flowing stream and the adjuncts 
flowing from or into it.” In the latter 
the limitation of the river’s adjuncts flow- 
ing from or into it was held not to extend 
to adjacent sheets of water with which the 
river communicates only when in flood. 

*' We think”, says the Court. “ the grant of 
jalkar must be construed as prima facie confined 
to the rivers and sheets of water communicating 
therewith to which the plaintiff might get access 
without trespassing on the land." 

It is true that these two decisions do 
not specifically deal with the case of the 
changed channel of deltaic stream, but 
they do clearly lay down rules for defining 
the area of the waters in which the jalkar 
right is to be enjoyed, which carry it be- 
yond the limits of actual navigability 
though confining it to waters which are 
adjuncts of the navigable stream. They 
make the right depend on the identity of 
the river in which it is enjoyed and do 
not confine it to such waters of that river 
as are superimposed on the very land 
once owned by the grantor of the right. 
The current of decision was not unruffled 
by doubts. The Court observes in 1859, 
in Guereb Hossetn Chowdhree v. Lamb (8). 

' The part of the country through which the 
Megna flows is intersected with innumerable 
creeks into which the tide from the main river 
flows. The right of fishing in these tidal 

(6) [1856] 12 S D. A.. 878 = 2 Sevester R. 465 

note. 

(7) [1863] 2 Sevester 463. 

(8) [1859] 20 S. D. A. R. 1357. 
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creeks belongs of right to the owner of the pro- 
perty into which they flow.” 

But this case is explained by the fact 
that the part of the river in question was 
almost, if not quite, an arm of the sea. 
An opinion was indicated in 1864, though 
not absolutely necessary to the decision, 
in Sibessury Dabee v. Lukhy Dabee (9) 
that the extension of rights of fishery, in 
consequence of an expansion of the river 
in which they were enjoyed, ought to 
depend, as questions of alluvion would, 
upon the rapidity of the expansion. If 
sudden, it would work no change in the 
ownership of the submerged soil, and so 
cause no extension of the jalkar right ; it 
would do both if it took place by gradual 
and imperceptible advances. The Court 
here inclined to connect the right of fish- 
ing indissolubly with the right to the soil 
subjacent to the waters in which the 
fishery right was enjoyed. In 1866 came 
two somewhat contradictory decisions. 
The Court in N obinchundcr Roy Chow dry 
v. Radha Pearce Debia (10), scouted as 
“ preposterous” a claim to follow the 
diverted waters in which the plaintiff had 
the fishery, but this was without discus- 
sion of the authorities, and the claim was 
alleged not against the owner of the soil 
over which the diverted waters flowed 
but against the owner of the fishery in the 
waters of another river into which the 
plaintiff’s river had burst and discharged 
itself. In the second case, Gobind Chien- 
dtr Shaha v. Khaja Abdool Gunny (11) the 
plaintiff and defendant, joint owners of 
land and of a fishery, had made a parti- 
tion of the land but not of the fishery 
and the plaintiff sought to oust the 
defendant from fishing over the land, 
which now belonged exclusively to him 
but had been overflowed by a change in 
the course of the waters. Sir Barnes 
Peacok in dismissing the suit observes 
" still the fishery existed in that part of the 
river out of which the fish was taken, although 
by a change m the course of the river it ran over 
the portion of the land which was allotted to the 
plaintifi under the butwara partition." 

Again, in 1^73 Krishnendro Roy Chow- 
dhry v. Maharani Sumo Moyee (12) the 
Court somewhat reluctantly followed the 
rule, which it deemed to be settled, that 
the owner of the fishery where the river’s 

(9) [1864] 1 W R. 88. 

(10) [1866] 6 W. R. 17. 

(11) [1866] 6 W. R. 41. 

(12) [1873] 21 W. R. 27. 


channel has changed has “ a right to fol- 
low the current,” that he 

" may not only follow the river to any channel 
which it may from time to time cut for itself, but 
may continue to enjoy together with the open 
channel all closing or closed chanuels abandoned 
by the river right up to the time when the channel 
became finally closed at both ends." 

Upon the facts of that case it is the 
latter part of this proposition that is 
directly involved in the decision. The 
whole question was learnedly reviewed 
by Mr. Lai Mohan Doss in 1891 in his 
Tagore Lectures on the law of Riparian 
Rights, (pages 372 et seq.) who, while 
admitting a settled current of authority 
in India to the contrary, urges the very 
arguments and conclusions of the now 
respondents and relies on the same 
authorities. Nevertheless, after this dis- 
cussion had brought the question again 
before the Courts and the profession, the 
High Court in a critical decision affirmed 
the long-standing rule. This was in 1890 
in the case of Tartni Churn Sinha v. 
Watson Co: (13). The questions were 
directly raised : 

" Can a right of jalkar in a public navigable 
river exist apart from the right to the bed of 
the river, or must it necessarily follow that 
right';?" 

" Do the defendants lose their vested right by 
a change in the river’s course, though the river 
still is navigable and subject to public right ?" 

This- case raised the very question 
which has been in debate before their 
Lordships, for the change in the river’s 
course was a sudden one taking place in the 
course of a single year and not by im- 
perceptible or slow encroachment. The 
answer given by the Court was in favour 
of the owner of the right of fishing in the 
river. It purported to follow a converse 
decision in Grey v. Amend Mohun Moxtro 
(14), and decided that 

" so loD g as the river retains its navigable charac- 
ter it is subject to the rights of the public, and 
the fishery remains in the person who was grantee 
from the Government ” 

In Grey's Case (14), a change of chan- 
nel had left an old bed either dry or 
containing only pools disconnected with 
the river, and it was held that what the 
river had abandoned, albeit part dry land 
and part jhils, became private property. 
Thenceforth it belonged to the riparian 
owners who could claim settlement of it 
from Government, and the reason given 
is that 

O 3)~[1890] 17 Cal. 963. ' 

(14) [1864] W. R. Gap, No. 108. 
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1 the right of the defendant” (the owner of the 
fishery), “being granted out of and part of the 
Government’s right to the river, no longer exists 
when the Government’s right is itself gone,” 

Thus it will be observed that in 
Tarim's Case (13), the Court conceived 
itself to be reducing the subject to sym- 
metry by deciding that while on the one 
hand the owner of the fishery rights in 
the river lost them where there was per- 
manent recession of the river, he increas- 
ed them where there was permanent 
advance of the river. 

In the latter case the Court disregard- 
ed the conception of Government right 
to the river as being an incident of Gov- 
ernment right to the subjacent soiI,i and 
treated the Government right and the 
right of its grantee in respect of the 
fishery as subsisting in the river where- 
ever that river might flow, and not as 
subsisting in the flowing water only 
where and so long as it flowed over soil 
vested in the Government. This view 
has since been treated as established. 
That the jalkar right .in the river extends 
over a piece of water formed originally 
by the river, but so far dried up as to be 
disconnected from it, except in the rains, 
during and just after floods, was decided 
in 1905 in Jogcndra Narayan Roy v. Craw- 
ford (15). The ground of the decision is 
that such water is still part of the river 
system and when that is so in fact the 
right of fishing persists in respect of it. 
This is the case of retrocession. So too 
in the case of Bhaba Prasad v. J agadindra 
Nath Rai (16), in the same year the 
principle is thus expressed 

“tbejalkar rights were settled with the plaintiffs’ 
predecessor many years ago. The plaintiffs by 
virtue of the settlements conferred upon them 
are entitled to exercise the right of fishery in the 
said river wherever it flows within the limits pres- 
cribed in the settlement itself.” 

Both these cases purport to follow 
Tarim's Case (13), which was a case of 
an advance of the river into a newly 
formed channel, and the rest of a long 
line of settled authorities. It must now 
be taken as decided in Bengal that the 
Government’s grantee can follow the 
shifting river for the enjoyment of his 
exclusive fishery so long as the waters 
form part of the river system within the 
up-stream and down-stream limits of his 


(15) [1905] 32 Cal. 1141 = 2 C L.J, 569. 

(16) [1905] 33 Cal. 15y=9 C.W.N. 934. 


grant, whether the Government owns the 
soil subjacent to such waters as being 
the long-established bed or whether the soil 
is still in a riparian proprietor as being 
the site of the river’s recent encroach 
ment. 

Their Lordships were strongly and 
ably pressed to disregard, or at least to 
qualify these decisions. The points made 
were (a) that in principle the right to 
grant a several fishery in tidal navigable 
waters is so essentially connected with 
the right to the soil and the bed of 
the channel, that no fishery right can 
exist where the grantor of the several 
fishery never has owned the subjacent 
soil; .(b) that in any case the acquisition 
of fresh waters can go no further and can. 
proceed no otherwise than the acquisition 
of fresh soil by alluvion, and therefore 
that an expansion of waters within which 
a jalkar right exists can only carry with 
it an extension of the jalkar right if it has 
taken place by imperceptible encroach- 
ments upon the land, and not by sudden 
irruption; and (c) that it would be grossly 
unjust to hold that the natural misfortune 
which swamps a landowner’s soil by a 
river’s encroachment should be accom- 
panied by a legal ouster from such enjoy- 
ment as the natural disaster has left him. 

In extension of the last point, it was 
argued that the disputed site in fact 
covered the sites of former enclosed jhils 
which belonged to and had been enjoyed 
by the defendants and that no trespass 
could be committed as against the plaint- 
iffs in any view by fishing where the 
defendants had formerly been accustomed 
and entitled to fish in waters overlying 
their own land. This question of fact, 
which seems not to have been passed upon 
by the Courts below, was not sufficiently 
made out, but even if it were, it appears 
to be covered by the general argument. 

For these contentions reliance was 
placed on the Mayor of Carlisle v. Graham 
(17), where Kelly, C. B., says ; 

“ We are called upon to decide the question 
which now arises for the first time : Is the several 
fishery of a subject in a tidal river, the waters of 
which permanently recede from a portion of its 
course and flow into and through another course, 
where the soil and the land on both sides of the 
new channel thus formed belong to another sub- 
ject, transferred from the old to the new channel, 
and so a several fishery created in and throughout 

(17) [1869] 4 Ex. 361 = 21 L. T. 133=38 L. J. 

Ex. 226=18 W.R, 318. 
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such new channel, or in some, and if any in what 
part of it? In the case of Murphy v. Ryan (18), 
O’Hagan, J., in delivering the judgment of the 
Court, says, ‘but whilst the right of fishing in fresh- 
water rivers in which the soil belongs to the ripa- 
rian owner is thus exclusive, the right of fishing in 
the sea its arms and estuaries and in its tidal waters, 
wherever it ebbs and flows, is held by the common 
law to be publici juris and so to belong to all the 
subjects of the Crown; the soil of the sea and its 
arms and estuaries and tidal waters being vested 
in the Sovereign as a trustee for the public. The 
exclusive right of fishing in the one case and the 
public right of fishing in the other, depend upon 
the existence of a proprietorship in the soil pf the 
private river by the private owner and by the 
Sovereign in a public river respectively.’ And 
this is the true principle of the law touching a 
several fishery in a tidal river. If therefore the 
right of the Crown to grant a several fishery in a 
tidal river to a subject is derived from the owner- 
ship of the soil , which is in the Crown by the 
common law, a several fishery cannot be acquir- 
-ed even in a'tidal river if the soil belongs not to the 
Crown but to a subject. And all the authorises, 
ancient and modern, are uniform to the effect that 
if by the irruption of the waters of a tidal river a 
new channel is formed in the land of a subject, 
although the right of the Crown and of the public 
may come into existence, and be exercised in what 
has thus become a portion of a tidal river of an 
arm of the sea, the right to the soil remains in the 
owner, so that if at any time thereafter the waters 
shall recede and the river again change its course, 
leaving the new channel dry, the soil becomes 
again the exclusive property of the owner, free 
from all right whatsoever in the Crown or in the 
public ” 

With this case has to be considered 
also Foster v. Wright (l9). There the 
proprietor of a right of fishing in the Lune 
at that part neither tidal nor navigable, 
was held entitled to “ follow his river ” 
when the river had so far shifted its 
course as to flow over another’s land, and 
the person, to whom the land which came 
to form its new bed had previously be- 
longed, was held to be a trespasser when 
he fished in its new channel. The change 
of bed had been gradual, perceptible and 
measurable over considerable periods of 
time, but from week to week impercepti- 
ble. It was held that the imperceptible 
changes had had the effect of producing an 
accretion to the land of the owner of the 
fishery, and that 

" the river bad never lost its identity nor its 
bed its legal owner ” (page 446) ; ’* he has day by 
day and week by week become the owner of that 
which has gradually aud imperceptibly become 
its present l ed, and the title so gradually and im- 

(18) tU*68] 2 Ir Rep. C. L. 143=16 W R. 

’ ' 678. 

(19) [1878] 4C.P.D. 438 = 49 L. J. C. P. 97 = 
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perceptibly acquired cannot be defeated by proof 
that a portion of the bed now capable of identifi- 
cation was formerly land belonging to the defend* 
ant or his predecessors in-title." 

Mayor of Carlisle v. Graham (17), was 
distinguished on the ground that in that 
case the river bed was a new bed, not 
formed by the gradual shifting of the old 
one but totally new, the old bed remaining 
recognisable in its old site but deserted. 
The Eden became a river with two beds ; 
the Lune was at all times a river with 
only one though an ambulatory one. As 
counsel in Foster v. Wright (19), boldly 
argued for the right to “ follow tne river ” 
in its Indian sense saying (page 440), 
“ even a sudden and violent change in its 
course would not have taken away ” the 
plaintiffs’ right, and as the adoption of 
that a fortiori view would have made all 
consideration of gradual accretion im- 
material, the decision must be regarded 
as one which negatives the contention of 
the respondents in the present case. As 
with the river Lune so the part of the 
river Eden which was in question in the 
Mayor of Carlisle v. Graham (17), is one 
which does not appear to be subject to 
frequent change. How the law might be 
if conditions similar to those of Bengal 
could occur in England is another matter. 

The above cases would have been more 
directly in point had the river in question 
been one which often and swiftly changes 
its course, as for instance the tidal Severn, 
of which Hale writes (Hargrave’s Law 
Tracts, p. 16) 

"that river which is a wild unruly river, and 
many times shifts its channel, especially in that 
flat between Shinberge and Aure is the common 
boundary between the manors on either side, viz , 
the /Hum aquae or middle of the stream, and this 
is the custom of the manors contiguous to that 
river from Gloucester down to Aure.” 

There is in this part of the Severn an 
ancient several fishery, enjoyed by the 
Lords of Berkeley under charters of 
Henry I, Richard I and John, which 
must be much more analogous to the 
jalkar in the present case than cases in 
the rivers Eden or Lune. A somewhat 
similar instance in Scotland is mentioned 
by Lord Abinger in In re Hull and Selby 
Ry. Co. ('0), but the question of the 
right to follow the river does not appear 
to have arisen for decision in these cases. 

It was admitted that the common law] 
of E ngland as such does not apply in thel 

(20) [1839] 5 M. & W. 327 = 8 L. J. Ex 260 = 
52 R. R. 733. . 
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mofussil of Bengal, but the argument was 
that principles established under and 
for English conditions afford a sound 
guide to the rules which should be en- 
forced in India, Their Lordships have 
given these arguments careful considera- 
tion, though they would in any case be slow 
to disturb decisions by which rules have 
been established for Bengal governing 
extensive and important rights such as 
rights of jalhar , and unless they could be 
shown to be manifestly unjust or flagrant- 
ly inexpedient, their Lordships would not 
supersede them. The Indian Courts 
have in many respects followed the Eng- 
lish law of waters. Sometimes their rules 
are the same ; sometimes only similar. 
Jalkar may exist not only as a right at- 
taching to riparian ownership but also 
“as an incorporeal hereditament, a right 
to be exercised in the tenement of ano- 
ther” Fovbcs v. Meer Mahomed H ossein (21) 
as a profit a prendre in alieno sole Lxikhce 
Dasee v. Khatimah Deebee (5). In naviga- 
ble waters such rights are granted by the 
Government of India, or, what is equiva- 
lent to a grant, settled with the grantee 
under the Revenue Settlement by the 
Government, and are thus derived from 
the Crown : Prosunno Coornar Sircar v. 
Ram Coomar Parooey (22). The freehold 
of the bed of navigable waters was deem- 
ed to be in the East India Company as 
representing the Crown and now is vest- 
ed in the Government of India in right of 
the Crown Doe t deni. Seeb Kristo Banerjec 
v East India Co. (23), Nogender Chunier 
Ghose v. Mahomed Esoj (24). Where the 
bed thus forms part of the public domain 
the public at large is frima facie entitled 
to fish. Thus the English analogy has 
been closely followed. Again, the sudden 
invasion of a private owner’s land by 
the waters of a navigable river does not 
divest the property in the soil. If the 
change in the course of the navig- 
able river results in the water in 
the new course being in fact navi- 
gable (that is, capable of being traver- 
sed by a boat at all seasons, Chunder 
Jaleea v.Ram C hander Mookerjee (25 ),Mohi- 


(21) [1873] 12 B. L. R. 210*20 N. R. 44. 

(22) [1878] 4 Cal. 53=3 Jur 214. 

(23) [1856] 6 M I. A. 267=10 M. P. C. C. 140 

= 19 Eng. Rep. 100=110 R. R. 21=1 
Sar 540 (P. C ). 

(24) [1872] 10 B. L. R. 406=18 W. R. 113. 
(23) [1871] 15 W. R., 212. 
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the flooded land-owner must submit to have 
his land traversed by the vessels of the 
public in the course of navigation and 
cannot in right of his ownership erect 
works on his flooded soil to the obstruc- 
tion of the navigation. None-the-less he 
remains the owner, and should the waters 
permanently retire his full rights as owner 
revive unless lapse of time or circum- 
stances, or both, suffice to prove an aban- 
donment of his rights of ownership for his 
part. 

Still, there is one step which the Indian 
law has never taken, far as it has gone iin 
the adoption of English rules. Often as 
the opportunity for so doing has arisen it 
has never been held that the capacity of 
the Government of India to grant to or 
settle with a private owner the exclusive 
right of fishing in tidal navigable waters 
is so indissolubly bound up with its owner- 
ship of the soil subjacent to those waters 
that, no matter how those waters may 
subsequently change their course, while 
still remaining part of the same river 
system within the up-stream and down- 
stream limits of the grant, the enjoyment 
of the right so granted cannot extend be- 
yond the limits of the Government’s 
ownership of the soil lying perpendicular- 
ly underneath them, as it may vest from 
time to time. It is one thing to presume 
the soil of the bed of a tidal navigable 
river to be vested in the Crown and to 
hold that the Government of India in 
right of the Crown can grant the fishery 
in the super-incumbent waters in severalty 
and quite another to hold that the several 
fishery when once thus created is for ever 
enjoyable only in waters that continue to 
flow precisely over ground which was in 
the Crown at the date of the grant. “ Whe- 
ther the actual proprietary right in the 
soil of British India ” says Garth, C. J., 
in the case of Hori Das Mai (1) already 
cited 

" is vested in the Crown or not (a point upon 
which there seems some diversity of opinion) I 
take it to be clear that the Crown has the power 
of making settlements and grants for the purposes 
of revenue of all unsettled and unappropriated 
lands, and I can see no good reason why they 
should not have the same power of making settle- 
ments of jalkar rights and of lands covered by 
water as of land not covered by water. In either 
case the settlement is made for the purpose of 
revenue and for the benefit of the public.” 


(26) (1872) 17 W.R. 73. 
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Again, the rights of the Crown are thus 
stated in The Collector of Maldah v. Syed 
Sudurooddeen (28). 

“The right to resume land is one based on the 
right of the Government to a portion of the pro- 
duce of every beegah of the soil as revenue, 
whereas the claim to possession of the jalkars of 
rivers not forming portions of settled estates is 
founded upon a supposed right in Government as 
trustees of the waterways of the country to pos- 
sess and to assign the exclusive possession of 
them to any individual it chooses on the payment 
of revenue for them in the shape of a fishery 
rent." 

Hurreehur Mookerjea v. Chundeechurn 
Duit (29), Collector of Rungpore v. Ramja- 
dub Sein (30). See, too, Radha Mohan Mutt- 
dul v. Neel Maihub Mundul (31), and 
Satcowvi Ghosh Mondal v. Secretary of State 
(32), where the cases are collected and 
discussed. 

In truth the rule which in the United 
Kingdom thus connects the subject’s 
right to an exclusive fishery in tidal navi- 
gable waters with the limits of the Crown’s 
ownership of the subjacent soil is itself 
the result of conditions partly historical 
and partly geographical which have no 
counterpart in Lower Bengal. In Brac- 
ton’s time this rule would seem to have 
been unknown ; at any rate he ignores it, 
and treats the right of fishing in rivers, 
as did the Roman law, as a right publici 
juris. Whether in his time this was at 
common law orthodox or heterodox, or 
whether he supplemented the defects of 
our insular system by a reversion to that 
of Rome, need not now be considered. 
What is clear is that during the many 
years between his time and Hale’s the 
generality of the right of river-fishing, if 
it ever had been the doctrine of the com- 
mon law, was such no longer. According 
to Hale (De jure tnaris , page 1, Chapter 4; 
Hargrave’s Law Tracts, page 11). 

‘‘ Tbe right of fishing in the sea and the creeks 
and arms thereof is originally lodged in the Crown 
as the right of depasturing is originally lodged in 
the owner of the wastes whereof he is lord, or as 
the right of fishing belongs to him that is the 
owner of a private or inland river. . . . The 

King is the owner of this great waste, and as a 
consequence of his propriety has the primary right 
of fishing in the sea or creeks or arms thereof ” 

Be it observed that this doctrine may 
be called essentially insular, and that the 

(28) [1864] 1 W.R. 116. 

(29) 17 S D.A R. 641. 

(30) [1863] 2 Sevester Rep. 37 3 

(31) [1875J 24 W.R 200. 

(32) [1894] 22 Cal. 232. 
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proofs of it which Hale adduces are pure- 
ly English, namely, Close Rolls, Parlia- 
ment Rolls, and Rolls of the King’s 
Bench mainly in Plantagenet times, and 
that he places on Bracton’s Roman doc- 
trine an interpretation, confining it to 
rivers which are arms of the sea which is 
itself a dissent from that doctrine. 

The question how far a rule established 
in this country can be usefully applied in 
another, whose circumstances, historical, 
geographical, and social, are widely differ- 
ent, is well illustrated by the case of 
navigability, as understood in the law of 
the different States of the United States 
of America. Navigability affects both 
rights in the waters of a river, whether of 
passing or repassing or of fishing, and 
the rights of riparian owners, whether 
as entitled to make structures on their 
soil which affect the river’s flow, or as 
suffering in respect of their soil quasi- ser- 
vitudes of towing, anchoring or landing in 
favour of the common people. The Courts 
of the different States, minded alike to 
follow the common law where they could, 
found themselves in the latter part of the 
eighteenth and the early part of the nine- 
teenth centuries constrained by physical 
and geographical conditions to treat it 
differently. In Massachusetts, Connecti- 
cut, new Hampshire and Vermont, where 
the rivers approximated in size and type 
to the rivers of this country, the English 
common law rule was followed, that tidality 
decided the point at which the ownership 
of the bed and the right to fish should be 
public on the one side and private on the 
other. Other States, though possibly for 
other reasons since they possessed rivers 
very different in character from those of 
England, namely, Virginia, Ohio, Illinois, 
and Indiana followed the same rule. But 
in Pennsylvania, North Carolina, Iowa, 
Missouri, lennessee, and Alabama, this 
rule was disregarded, and the test adopted 
was that of navigability in fact, the Courts 
thus approximating to the practice of 
Western Europe (see Kent’s Commenta- 
taries, in, 525). The reasoning has been 
put pointedly in Pennsylvania. Chief 

Justice Tilghman says in 1810, in Carson 
v. Blazer (33) 

"the common law principle concerning rivers ” 
(v*zr that rivers, where the tide does not ebb and 
flow, belong to the owners ° f adjoining lands on 
either side), even if extended to America, would 

(33) [1810] 2 Binney 477*4 Am. Dec. 463. 
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not apply to such a river as the Susquehanna, 
which is a mile wide and runs several hundred 
miles through a rich country, and which is navi- 
gable and is actually navigated by large boats. If 
such a river had existed in England no such law 
would ever have been applied to it.” 

(See too, Shrunk v. Schuylkill Naviga- 
tion Co. (3H). Thirty years later in 
Zimmerman v. Union Canal Co. (35), Pre- 
sident Porter observes 

“ the rules of the common law of England in 
regard to the rivers* and the rights of riparian 
owners do not extend to this Commonwealth, for 
the plain reason that rules applicable to such 
streams as they have in England above the flow of 
the tide, scarcely one of which approximate to the 
size of the Swatara, would be inapplicable to such 
streams as the Susquehanna, the Allegheny, the 
Monongahela," and Sundry other “rivers of 
Damascus.” 

A similar deviation, equally grounded 
in good sense, from the strict pattern of 
the English law of waters lies at the 
bottom of the current of Indian cases 
previously referred to, and forms its justi- 
fication. 

In proposing to apply the juristic rules 
of distant time or country to the condi- 
tions of a particular place at the present 
day, regard must be had to the physical, 
social and historical conditions to which 
that rule is to be adupted. In England 
the rights of the Crown and other rights 
derived from them have long been esta- 
blished by authority, even though their 
historical origin is imperfectly known or 
conjectural. The result may be that the 
law is quite certain and yet is based on 
considerations of history and precedent 
which are quite the reverse. In Bengal 
a special history, and a special theory of 
rights, tenures and obligations, condition 
the rules applicable to such an incorporeal 
hereditament as that now in question. In 
England we go back before Magna Charta 
for the commencement of several fisheries 
in tidal navigable waters, and know little 
of their actual origin. In Bengal it is suffi- 
cient to say that at the time of the 
decennial or the permanent settlement, or 
since, such rights, though possibly des- 
cending from remote antiquity, were 
settled with the Government of India, 
whose special position, originating on 
1 2th August, 1765, when the East India 
Company became receiver-general in 
perpetuity of the revenues of Bengal, 
Orissa and Behar, is historically well 


(34) [1826] 14 Sergeant & Rawle 71. 

(35) [1856] 1 Watts & Sergeant 351. 


known. English tenures and Bengal 
zemindari rights, unduly assimilated 
at one time, have never fully correspond- 
ed to one another. Above all the differ- 
ence, indeed the contrast, of physical 
conditions is capital. In England the 
bed of a stream is for the most part un- 
changing during generations, and alters, 
if it alters at all, gradually and by slow 
processes. In the deltaic area of Lower 
Bengal, change is almost normal in the 
river systems, and changes occur rarely 
by slow degrees, and often with an almost 
cataclysmal suddenness. If English 
cases were applied to Bengal, so that the 
area of enjoyment of a several fishery in 
tidal navigable waters should be limited 
to the area within which the Crown, the 
assumed grantor of the fishery, had owned 
the subjacent soil at the time of its grant, 
who could say from time to time what 
the bounds of that enjoyment are, and 
where the ownership of the soil is to be 
delimited ? The course of the waters has 
been in flux for ages : at what date is this 
ownership to be taken ? 

As Lord Abinger says of the rule of 
gradual accretion of soil in In re Hull and 
Selby Ry. (21) the theoretic basis of which 
has been variously stated from the time 
of Blackstone to the present day (see the 
different theories collected by Farwell, 
L. J., in Mercer v. Denne (36) ‘ the princi- 
ple is founded on the necessity which 
exists for some such rule of law for the 
permanent protection and adjustment of 
property.” Take which date you will, the 
ever-shifting river does not run now 
where it ran then, and if the ownership 
of the soil remains as it was, it is sheer 
guesswork to say in which part of the 
present waters the grantee of jalkar rights 
shall enjoy his several fishery under his 
grantor’s title, and in which parts he 
must abstain, since the waters flow over 
the soil of private owners ? Any given 
section of the river system is in all proba- 
bility a shifting and irregular patch- 
work of water flowing over soil which 
belonged to the Sovereign at the selected 
date and of water flowing over soil then 
belonging to other owners and since en- 
croached upon, with the background 
of a probability that before the date in 
question, and yet within historic times, no 

(36) (1905) 2 Ch. 538=70 J. P. 64= * 
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water may have run there at all. By 
what analogy can rules applicable to the 
Eden and the Lune be profitably applied 
to such physical conditions ? 

It was urged that the established rule 
with regard to alluvion should be applied 
to rights of jalkar ; that since the right to 
accretions and the liability to derelictions 
of soil attached only to gradual accretions 
or to erosions taking place by impercepti- 
ble degrees, so too the right of the owner 
of the fishery to “ follow the river ” ought 
to be limited to cases where the river’s 
encroachment were gradual, and ought 
not to be extended to an irruption as sud- 
den and accomplished as rapidly, as was 
the formation of the channel in question 
in the defendants’ lands. It is to be ob- 
served that here too Indian law doubtless 
guided by local physical conditions, has 
adopted a rule varying somewhat from 
the rule established in this country. 
Where under English conditions the rule 
applies to “ imperceptible ” alterations, 
Regulation XI of 1825, Articles 1 and 4, 
speak of “ gradual accession.” 

The analogy of the English Rule can 
hardly be prayed in aid when Indian 
legislation has thus an established and 
different rule on the same subject. Fur- 
ther, as the Indian rule is established now 
beyond question, it may perhaps be said 
without offence of the Indian as of the 
English Rule, that it represents rather a 
compromise of convenience than an ideal 
of justice, for that which is a man’s own 
does not become another's any more agree- 
ably to ideal justice by being filched from 
him gradually instead of being swallowed 
whole. In any case the analogy is not in 
pari materia. Property in the soil is one 
thing ; enjoyment of a profit a prendre in 
flowing water may in some respects be 
another. True, the profit a prendre is to 
be enjoyed in alieno solo ; such is its 
nature. True too that at the time of the 
grant, the grantor has no power to create 
this incorporeal hereditament where his 
ownership of the soil does not extend ; 
but when the power to grant arises from 
sovereignty, and has never been decided 
to be limited to the bounds of the gran- 
tor’s proprietorship as it may continue to 
exist from time to time, the mere fact 
that the jalkar right is classified in the 
language of the English law of real pro- 
perty as a profit a prendre in alieno solo 
does not prevent its proprietor from be- 
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ing entitled to follow the river in its 
natural change. The fish follow the river 
and the fisherman follows the fish ; this 
may be right or wrong, but the question 
is not settled by asking under what cir- 
cumstances of natural physical change 
the proprietor of an acre of dry land, 
which has vanished from sight, can claim 
to have still vested in him an equal area 
of river-bed on the same site, or another 
acre of dry land transferred by the river 
and attached by accretions to another 
proprietor’s land. 

Lastly, it is said to be unjust that a 
landowner should not only lose the use of 
his land when the river overflows it, but 
also the right to fish over his own acres 
and in his own waters, in order that 
another may unmeritoriously fish in his 
place. There is some begging of the ques- 
tion here ; the waters, are not his waters, 
nor is the change confined to the flooding 
of his fields. It is the river that has made 
his land its own ; the waters are the tidal 
navigable waters of the great stream. In 
physical fact the land-owner enjoys his 
land by the precarious grace of the river, 
whose identity is so persistent, and whose 
character is so predominating, as almost 
to amount to personality; and is it funda- 
mentally unjust that in law too he should 
lose what he has lost in fact, and be pre- 
cluded from taking in substitution for his 
lost land an incorporeal right which has 
been granted not to him but to another ? 
The sovereign power lawfully invests its 
grantee with jalkar rights in part of the 
river ; is it unjust that when that river 
shifts its course, changing in locality but 
not in function, the owner of those rights 
should still enjoy them in that self-same 
river, instead of being despoiled of them 
by the course of nature, which he could 
neither foresee nor control ? There must 
be some rule and there must be some 
hardship. To say the least there is no 
such proof that one rule is better than the 
other as would even approach the -con- 
clusion that the rule established should 
now be set aside. 

Their Lordships are of opinion that no 
reason sufficiently cogent has been found 
to warrant them in disregarding the settled 
Indian authorities, and being further of 
opinion that the plaintiffs established 
their claim at the trial, they will humbly 
advise His Majesty that the appeal should 
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be allowed with costs here and below, 
and that the judgment appealed from 
should be set aside and the judgment of 
the Trial Judge restored. 

t. r. r. Appeal allowed. 

Solicitors for Appellants — Watkins and 
Hunter. 

Solicitors for Respondents —Theodore 
Bell and Co. 


* * A- 1* R* 1914 Privy Council* 

(From Bombay). 

17th March, 1914- 

Lords Shaw and Moulton and 
Mr. Ameer Ali. 

Chunilal Parvatishankar — P 1 a i n t i ff- 
Appellant 

v. 

Bai Samarath — Defendant- Respondent. 

• • Hindu Law— Will— Construction of Will 
dealing with self -acquired property — Period of 
distribution contemplated by the testator — 
Clause for survivorship with obligation imposed 
on its taking effect — Gift over to the survivor 
was intended to take effect whenever the death 
of a son took place whether before or after the 
testator's death. 

A Hindu resident of Surat in the Bombay 
Presidency made a will on 20th August, 1899 
whereby his two sons were appoirved “executors, 
heirs and owners of the whole of his property 
which was self acquired. (Clause 2 of the Will.) 
The question of survivorship w »s dealt with in 
Clause 9 in the following terms : — 

"I have divided between and given to my sons 
Shambhuprasad and Chunilal the whole of my 
property as mentioned above. But should either 
of these two sons die without having had (leaving) 
any male issue, the survivor of the said two sons 
is duly to take the whole of the property apper- 
taining to the share of the deceased son who 
may have (leave) no male issue (behind him) 
after undertaking (to defray) the expenses in 
connection with the maintenance of his widow 
and the maintenance and marriage of 
his minor daughters. But under these circum- 
stances the Heirs of my deceased son Surajlal shall 
not get any right whatever. 

The testator died in 1901 leaving his two sons 
surviving. The elder son died in 1903 leaving a 
widow and daughter. The surviving son sued 
for enforcement of Clause 9 of the will. 

Held : The terms of Clause 9 were not limited 
to survivorship occurring bsfor the death of the 
testator himself and the language of the will 
Clearly pointed to survivorship whenever it should 
occur and the survivor was entitled to the estate 
conveyed by the clause subject to the correla- 
tive obligation of maintaining his brother s widow 
and daughter. 


The will of a testator must be construed on 
that principle which would enable Courts of law 
most fully to give effect to the intention expressed 
by his words. 

O' Mahoney v. Burdett, 23 W. R. 361; overruled; 
Edwards v. Edwards . 92 R R. 46+ followed; 
Allen v. Farthing, 17 R. R. 223 Referred to. 

DcGruyther and J . M. Parikh — for Ap- 
pellant. 

Lowndes — for Respondent. 

Lord Shaw : — This is an appeal from 
a decree of the High Court of Judicature 
at Bombay, dated the 20th July, 1910, 
reversing a decree of the Court of the 
District Judge, Surat, dated the 27th 
August, 1903, which had affirmed with 
modifications a decree of the Court of the 
First Class Subordinate Judge, Surat, 
dated the 4th February, 1907. 

The only question for determination in 
the appeal relates to the construction of a 
will dated the 20th August, 1899, made by 
a Hindu named Parvatishankar Durga- 
shankar. He was a resident of Surat in the 
Bombay Presidency : and it may be at 
once stated that it was admitted by both 
parties at their Lordships’ Bar that the 
Hindu Wills Act, Chapter XXI, of the 
year 1870, did not apply to this case, 
which falls to be determined not by the 
law operative within the territories sub- 
ject to the Lieutenant Governor of 
Bengal or the local limits of the 
ordinary original civil jurisdiction of 
the High Courts at Madras and Bombay. 
It may well be that the sections of that 
Act upon interpretation would yield the 
same result as has been arrived at in the 
present case. But no decision on that 
topic is given : and the case is treated as 
one applying in the mofussil, and there- 
fore to be dealt with on ordinary legal 

principles. It must also be stated that 
the various terms employed in the parti- 
cular will are special, and that no gene- 
ral rule can be said to be precisely 
applicable in its construction except that 
the Court must make its best endeavour 
to extract the intention of the testator. 

Parvatishankar, the testator, died on 

the 4th July, 1901. He left surviving 
him two sons, Shambhuprasad (who died 
on the 2nd January, 1903, leaving a 
widow, the respondent in this appeal, 
and a daughter) and Chunilal, the appel- 
lant. A third son of Parvatishankar, 
Surajlal, had predeceased his father, but 
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had left one son. Surajlal had separated 
from his father many years previous to 
his death; the other sons were in family 
with him. 

The will was executed about two years 
before the testator’s death and it pur- 
ports to dispose of the whole of his pro- 
perty. By Clause 2 he appointed his two 
sons executors, heirs and owners of the 
whole. In various other clauses details 
as to the immovable property are given, 
and directions that his sons are to divide 
and take in equal shares the whole of it 
with certain exceptions. In Clause 7 
there is a declaration as follows : — 

“ As to the moveable property which I possess- 
ed, I have duriDg my life-time divided the same 
between my two sons, Shambhuprasad and 
Chunilal, according to my wishes and have made 
over the same in their possession.” 

A certain enumeration with directions 
is also given as to gold and silver orna- 
ments in his possession. By Clause 8 the 
testator gives each of his said two sons a 
half of his estate not specifically disposed 
of by his will. . 

It is clear up to this point in the will 
that the one predominant desire of the 
testator was that his two sons should 
have his property between them. 

It was in the course of the case, how- 
ever, found in fact that he had not accom- 
plished, or completely accomplished, this 
desire. And the will accordingly falls 
to be appealed to as the governing instru- 
ment in regard to the distribution. 

The question of survivorship as be- 
tween these two sons was not dealt with 
until Clause 9 of the will was reached, 
and it is in the following terms : — 

“ I have divided between and given to my sons 
Shambhuprasad and Cnunilal the whole of my 
property as mentioned above. But should either 
of these two sons die without having had (leav- 
ing) any male issue, the survivor of the said 
two sons is duly to take the whole of the pro- 
perty appertaining to the share of the deceased 
son who may have (leave) no male issue i behind 
him after undertaking (to defray) the expenses in 
connection with the maintenance of his widow 
and the maintenance and marriage of his minor 
daughters. But under these circumstances the 
heirs of my deceased son Surajlal shall not get 
any right whatever.” 

Various issues were raised in the case, 
including whether the estate in question 
was self-acquired. This was answered in 
the affirmative, and that answer is not 
now disputed. As stated, the one ques- 
tion remaining in the case has reference 


to the construction of Clause 9 above 
quoted. The learned Judges of the High 
Court of Bombay have held that — 

"The period of distribution contemplated by 
the testator is clearly the period of his death, and 
under these circumstances the event which may 
interfere with that distribution and give rise to 
the necessity for other arrangements must be an 
event occurring prior to his death.” 

As already mentioned, Shambhuprasad 
survived the testator. And the result of the 
judgment is that one half of the pro- 
perty now to be disposed of, is held to 
have vested in him a inorte testatoris and 
that the whole provision of Clause 9 with 
reference to survivorship falls, in the 
events which have occurred, to the ground. 
The effect of the learned J udges’ decree 
is that the clause must be read as if the 
survivorship there provided for was 

limited to survivorship as at the testator’s 
death. 


a neir i-orasnips are 


. it- ujjuuun 

that this judgment cannot be maintained. 
There is nothing specifically either 
English or Indian in the idea that the 
Will of a testator must be construed on 
that principle which would enable Courts 
of Law most fully to give effect to the 
intention expressed by his words. It 
may be that if the words he employs are 
voces si gnat ae they must be so accepted 
whatever the suspicion may be as to the 
testator having haefcthat particular view 
of his own language. But in ordinary 
circumstances ordinary words must bear 

xx\ e n or ^ inar y construction, and the whole 
Will, that is, the whole of the words 
employed by the testator, must be looked 
at together so as to determine his whole 
intention Furthermore, it is not on this 
principle legitimate to take words which 
have a general meaning and subject them 
to limitations which the words do not 
necessarily imply. It may be true that 
there is a body of older cases which would 
warrant a suggestion that the term 
employed in this Will, namely, “ should 
either of these two sons die without 

K VI ??u h ^ d ( leav,n S) any male issue” 
should be limited to such death occurring 

before the death of the testator himself! 

but the Will does not say that, and it has 

tor many years been a settled principle 

that words of this class, being in general 

terms, must receive their full, and not a 
restricted, meaning. 
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The leading authority on the subject is, 
of course, O' Mahoney v. Burdett (1) and 
two sentences of Lord Hatherley’s opi- 
nion may be here repeated. He refers 
to the duty of the Courts always to con- 
sider carefully the whole will 

44 and. having regard to all the various clauses 
contained in it, to see what is the full and complete 
and perfect intention of the testator.” 

He corrects the case of Edwirds v. 
Edwards (2), and makes the statements of 
the principle run thus : 

44 That the period to which the executory devise 
will be referred will be the period of the death of 
the first taker, unless there are other circum- 
stances and directions in the will which are in- 
consistent with that supposition." 

If it did not appear presumptuous to 
say so, one might comment on the case of 
O’ Mahoney v. Burdett (1) as one which 
emerged through a thicket of technical 
decisions to a ground of plain and pre- 
eminent good sense. It was also, of 
course, fortified by authority, and notably 
by the case of Allen v. Farthing (5), the 
fullest report of which was given by 
Mr. Jarman in his work on “ Wills”. 
(6th edition, page 2160.) 

But so far from the language employed 
in the present will leaving any serious 
ambiguity as to the intention of the tes. 
tator, their Lordships are of the opposite 
opinion. In their view the words clearly 
point to survivorship whenever it should 
occur. When Shambhuprasad, having, 
with his brother Chunilal, survived his 
father, died, leaving a widow and a 
daughter, the language employed to cover 
such a situation seems exact and clear. 

" Should either of these two sons," it says "die 
without having had (leaving) any male issue, the 
survivor. ... is duly to take the whole of 
the property appertaining to the share of the de- 
ceased son who may have (leave) no male issue 

And, as if this were not sufficient, the 
will proceeds to lay upon the surviving 
brother a duty in the event of that survi- 
vorship in the following language : 

** After undertaking (to defray) the expenses in 
connection with the maintenance of his widow and 
the maintenance and marriage of his minor 
daughters. " ... 

It seems to their Lordships that it 

would be a strained construction of a will 


(1) [1874] 7 H. L. 388 = 44 L. J. Ch. 56=23 

\V. R. 361 = 31 U T. 705. 

(2) [1852] 15 Bev. 357=16 Jur. 259=21 L. J. 

Ch. 324 = 92 R.R. 464. 

(3) [1816] 2 Madd. 310=17 R.R. 223. 


in that form (which manifestly contem- 
plates death occurring at any time — with 
the receipt of property by way of survi- 
vorship — on the one hand, and the duties 
to be laid upon the survivor at any time, 
on the other hand) to say that the whole 
of these provisions fall to the ground ; 
although Shambhuprasad had in point of 
fact left no male issue, because he did not 
die in that situation before the testator 
himself. The testator, in their Lordships’ 
opinion, had clearly in view a much 
wider and more general provision, and 
they think that the events which have in 
fact occurred, viz ., the survival of the 
testator by his two sons and the death 
of one of these sons leaving a widow and 
daughter but no male issue, are events to 
which the will has operative application. 
They accordingly do not doubt that Chu- 
nilal, the surviving son, is, as such survi- 
vor, entitled to the estate conveyed by 
this clause, and that the correlative obli- 
gation resting upon him comes into 
play. 

Their Lordships desire to put on record 
an admission made by Counsel for the 
appellant to the effect that he had no 
knowledge of any property of the deceas- 
ed testator in possession of the respond- 
ent, Shambhu prasad’s widow, and that, 
if the respondent came into possession of 
such property under arrangements made 
in the life-time of her husband with his 
brother the appellant, the present judg- 
ment would not be used to disturb such 
an arrangement. 

Their Lordships do not feel themselves 
able to give effect to the argument present- 
ed under Section 42 of the Specific Relief 
Act or to interfere with the judgment of 
the District Judge on this question of 
procedure. 

Their Lordships will humbly advise 
His Majesty that the appeal should be 
allowed, and that the cause be remitted 
to the High Court in order that upon pro- 
vision being made and security being 
given to its satisfaction for the mainte- 
nance of the respondent and for the main- 
tenance and marriage expenses of the 
minor daughter a declaration and injunc- 
tion be given in terms of the plaint. In 
view of the special difficulties in the con- 
struction of the will the appellant will 
pay to the respondent all <?QSt5 incurred 
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by her before this Board and in the 
Courts below. 

T. a. R. Appeal allowed. 

Solicitors for Appellant — B. Dalgado. 
Solicitors for Respondent — T. L. Wilson 
and Co. 


* A- I. R. 1914 Privy Council* 

(From Allahabad.) 

18th May* 1914* 

Lord Parker of Waddington, Sir John 
Edge and Mr. Ameer Ali. 

Shoharat Singh and others — Defendants 
Appellants 

v. 

Mt. Jafri Bibi — Plaintiff- Respondent. 

m Muhammadan law — Shiah law — " Muta ” or 
temporary marriage and its incidents as dist- 
inguished from a “ Ntkah ” marriage — Term 
of "Muta" marriage need not be expressly ex- 
tended . 

A Muta marriage according to Shiah Law is a 
temporary marriage, its duration being fixed by 
agreement between the parties It confers on the 
wife no right or claim to her husband s property, 
but children conceived while it exists are legiti- 
mate and capable of inheriting from their father. 

A Nikah marriage is a religious ceremony and 
confers on the woman the full status of wife and 
children born after it are legitimate. 

The original term for which a Muta marriage 
is contracted may be extended by agreement and 
in the absence of evidence to the contrary, if 
cohabitation originated in a “Muta” marriage, the 
proper inference is that the “Muta” continued 
during the whole period of cohabitation. 

. Q . . . „ CP. 64. C. 1.] 

A Sihiah Muhammadan contracted a Muta 
marriage with a woman and had two daughters by 
her. He then performed “Nikah'' with her and 
had a third daughter. 

Held. The three daughters were co-heirs and 
entitled to equal shares. The claim of the two 
was barred. Nevertheless, the third was entitled 
to one-third share only. [P. 64. C. 2.] 

DeGruyther , and B. Dtibe — for Appel- 
lants. 

Lowndes — for Respondent. 

Lord Parker : — The questions which 
arise for decision on this appeal are sub- 
stantially questions of fact only. Was 
Muhammad Kazim ever married to 
Achchhi Bibi, and if so, when, and were 
there any children of the marriage ? 
There is no doubt that Muhammad 
Kazim left three daughters by Achchhi 
Bibi him surviving, of whom the plaint- 
iff was the youngest, and that those three 
daughters, if legitimate, were entitled to 
succeed to his property as co-heirs. But 
the defendants to the action (the now 




appellants) allege that they were illegiti- 
mate, or alternatively that if the plaintiff 
was legitimate, so also were her sisters, 
so that the plaintiff was entitled to suc- 
ceed to one-third only of her father’s pro- 
perty. The plaintiff (the now respon- 
dent) alleges on the other hand that 
although her father and mother lived 
together as man and wife for many years 
they were married about 1£ years before 
she was born and not earlier, that she 
therefore was his only legitimate child. 

The plaintiff tendered in proof of the 
marriage of her parents a deed said to 
have been executed by Muhammad 
Kazim on the 11th April, 1884, a trans- 
lation of which will be found at page 90 
of the record, and also the depositions of 
several witnesses who deposed to the 
marriage ceremony having taken place in 
their presence about the same date. The 
Subordinate Judge was of opinion that 
the deed was a forgery, and that these 
witnesses were not telling the truth. The 
High Court having before it additional 
evidence of considerable importance 
came to a contrary conclusion, holding 
that the deed was genuine and that the 
marriage ceremony had been performed 
as deposed to by the witnesses. The 
present appeal is from this decision of 
the High Court. 

The deed in question is a deed of 
dower. In it Muhammad Kazim, who 
was a Mohammadan of the Shia sect, 
declared that Achchhi Bibi had been 
living with him for some years past, and 
that he had contracted Muta with her 
in the beginning ; that owing to their 
mutual love and affection he had long 
intended performing Nikah with her, but 
owing to certain circumstances, as well 
as to the unwillingness of some members 
of his family, he could not do so; that a 
suit was recently instituted on his behalf 
in which his deposition was taken ; that 
in this deposition he had not considered 
it advisable to admit his Muta with 
Achchhi Bibi ; that she came to know of 
this, and by reason of it a disagreement 
took place between them ; that as he had 
made up his mind before this to perform 
Ntkah with her and as it was also neces- 
sary to remove the disagreement between 
them he had of his own free will and 
accord performed Nikah with Achchhi 
Bibi at a dower of Rs. 50,000, at a 
general meeting at which raises and ree- 
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pectable residents of the city were pre- 
sent ; hence he had executed that deed as 
a memorandum of the dower and Nikah 
that it might be of use in time of need. 

A Muta marriage is, according to the 
law which prevails among Shias, a tempo- 
rary marriage, its duration being fixed by 
agreement between the parties. It does 
not confer on the wife any right or claim 
to her husband’s property, but children 
conceived while it exists are legitimate 
and capable of inheriting from their 
father. A Nikah marriage is a religious 
ceremony, and confers on the woman the 
full status of wife, and children born after 
it are legitimate. 

If the deed in question be a genuine 
deed, and the statements in it be taken as 
true, then not only was there a Nikah 
marriage between Muhammad Kazim and 
Achchhi Bibi at or about the time of its 
execution, but their cohabitation origina- 
ted in a Muta marriage. There is no 
evidence as to the original term for which 
this Muta marriage was contracted, but 
such term, whatever it was, may from 
time to time have been extended by agree- 
ment ; and in their Lordships’ opinion, if 
it be once proved that the cohabitation 
originated in a Muta marriage, the proper 
inference would, in default of evidence to 
the contrary, be that the Muta continued 
during the whole period of cohabitation. 

Besides the deed itself there is ample 
corroborative evidence of the Nikah marri- 
age there referred to, if the witnesses 
called to depose to the actual ceremony 
are treated as worthy of credit. There 
is also some corroborative evidence of the 
Muta marriage. 

After careful consideration of all the 
evidence their Lordships have come to a 
conclusion that they ought not to reverse 
the findings of the High Court as to the 
genuineness of the deed of dower or the 
credibility of the witnesses who deposed 
to the celebration of the Nikah. The 
Judges who were parties to these findings 
have necessarily a large experience in 
matters of this nature. The Subordinate 
Judge had no more opportunity than they 
had of seeing and observing the demean- 
our of the witnesses, and they on the 
other hand had evidence before them 
which was not before the Subordinate 
Judge. No doubt, as pointed out by the 
learned Counsel for the appellants, there 
are good reasons why both the deed itself 


i9i4 

and the evidence of the witnesses in ques- 
tion ought to be looked upon with suspi- 
cion and scrutinised with great care. 
Their Lordships do not think it necessary 
to go into these reasons. It is enough to 
say that, after scrutinising the evidence 
with the greatest care, they do not see 
their way to disturb the findings of the 
Court below. 

There is, however, one matter which 
does not appear to have been considered 
by the High Court with the attention 
which it deserved, and that is the question 
of the Muta marriage. If the deed be 
treated as a good and valid deed, and the 
plaintiff’s witnesses as reliable witnesses, 
there is considerable evidence that the 
cohabitation of Muhammad Kazim and 
Achchhi Bibi commenced in- a Muta 
marriage, and if this be so iu default of 
evidence to the contrary,, such marriage 
must be taken to have subsisted through- 
out the period which covered the concep 
tion and birth of the plaintiff’s two sisters. 
These sisters would thus be co-heirs with 
the plaintiff of their father’s property. 
It is true that their claim as such is 
statute barred, but the expiration of the 
period of limitation would accrue for the 
benefit of the defendants in the action (the 
now appellants), and not for the benefit 
of the plaintiff (the now respondent). In 
their Lordships’ opinion the proper con- 
clusion on the assumption that the Nikah 
marriage took place as alleged, was in 
favour of a Muta marriage having also 
taken place, and of the legitimacy of the 
plaintiff’s sisters, in which case the plain- 
tiff was entitled to one-third only of what 
she has recovered under the order of the 
High Court. In their Lordships’ opinion 
the case should be remitted to the High 
Court to be dealt with on this footing ; 
the order must be varied in this respect, 
with liberty to either party to apply to the 
High Court to vary the order as to costs ; 
and there should be no costs of this appeal 
which has in part succeeded and in part 
failed. And they will humbly advise His 
Majesty accordingly. 

T . a. R. A ppeal party allowed . 

Case remanded . 

Solicitors for Appellants — Pyke, Parroth 
& Co. 

Solicitors for Respondent — Barrow, 
Rogers & Nevill. 
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** A* I* R* 1914 Privy Council* 

(From Allahabad) 

11th March, 1914* 

Lords Shaw and Sumner, Sir John 
Edge and Mr. Ameer Ali. 

Batuk Nath — Decree-holder- Appellant 

v. 

Mt. Munni Dei and others — J udgment- 
debtors-Respondents. 

** Limitation Act, Art. 179 (2) — Application 
for execution beyond 3 years of High Court 
decree is barred where Privy Council's dis- 
missal was for want of prosecution of appeal , 
as it is not a final decree or order under Rule 
V of Orders in Council of 15th June, 1853. 

Under Rule 5 of the Order in Council of the 
13th of June, 1853, where within a fixed time, 
the appellant or his agent has not taken effectual 
steps for the prosecution of the appeal, the appeal 
stands dismissed without further order. 

Article 179, Clause 2 of Schedule II does not 
apply as such a dismissal for non -prosecution is 
not the final decree of an appellate Court from 
which a period of limitation should be reckoned 
in support of an execution application. 

The execution application made more than 
three years after the decree of the High Court, 
is barred. [P. 66, C. l.J 

DeGruythev and J. M. Parikh — for Ap. 
pellant. 

E . Richards and B. Dube — for Respts. 

Sir John Edge : This is an appeal 
from a decree, dated the 4th June, 1910, 
of the High Court of Judicature at 
Allahabad, which dismissed an appeal by 
the appellant here from a decree of the 
Subordinate Judge of Agra, dated the 8th 
September, 1903, dismissing an applica- 
tion which had been made on the 2nd 
October, 1907, to the Court of the Sub- 
ordinate Judge by Babu Batuk Nath for 
the execution of a decree of the 29th 
March, 1898. 

The decree of the 29th March, 1S9 3, had 
been made by the then Subordinate 
Tudge of Agra in favour of one Sheo 
Narain in a suit which had been brought 
by him under the Transfer of Property 
Act, 1882, for sale of certain immoveable 
property. By that decree it was ordered 
that if Sheo Narain should fail to pay a 
prior mortgage-debt within five months 
from the 29th March, 189', his suit should 
stand dismissed with costs. From that 
decree of the 29th March, 1S98, an appeal 
was brought to the High Court of Judica- 
ture at Allahabad. That appeal was 
dismissed by the High Court by its decree 
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of the 12th February, 1900, but in dis- 
missing the appeal the High Court ex- 
ten Jed the time for p lyment of the prior 
mortg ige-debt to the °th August, 1900. 
It has not been alleged or proved that any 
certified copy of the decree of the 29th 
March, 189', was registered within the 
meaning of Article 179 of the second 
schedule of the Indian Limitation Act, 
1*77. From the decree of the 12th 
February, 1900, of the High Court an 
appeal to His Majesty in Council was 
brought. On the 15th December, 1904, 
the appeal to His Majesty in Council 
stood dismissed for non-prosecution 
under Rule V of the Order in Council 
of the 13th of June, 1853, without further 
order. 

On the 26th September, 1901, Sheo 
Narain had assigned.his decree of the 29th 
March, 189-<, to Babu Batuk Nath. During 
the pendency of the appeal to His 
Majesty in Council some orders had been 
made by the Court of the Subordinate 
Judge of Agra extending the time for the 
payment of the prior mortgage-debt, but 
the last' application for an extension of 
time for the payment of the prior mort- 
gage-debt which was made to his Court 
was dismissed by the then Subordinate 
Judge of Agra by his order ot the 20th 
March, 1902, and on the 7th June, 1902, 
the Subordinate Judge dismissed an 
application for a review of his order* of 
the 2-Jth March, 1902. 

In making his decree of the 8th Septem- 
ber, 1908, dismissing the application of 
the 2nd October, 19u7, the Subordinate 
J udge held that the period of limitation 
which was applicable to the case ran 
from the dismissal for want of prosecu. 
tion of the appeal to His Majesty in 
Council, that is to say, from the 15th 
December, 1904, and consequently that 
the application for execution had been 
made within time; he doubtless was under 
the impression that the appeal had been 
dismissed by an order of His Majesty in 
Council made in the appeal. The Subor- 
dinate Judge dismissed the application 
on the ground that the terms as to the 
payment of the prior mortgage debt impo- 
sed by the decree of the 29th March, 1898, 
not having been complied with within 
the extended time, the suit by the terms 
of that decree had stood dismissed. The 
attention of the learned Judges of the 
High Court does not appear to have been 
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-drawn to. the question of limitation ; they 
-dismissed the appeal to their Court on the 
ground upon which the application had 
.been dismissed by the Subordinate Judge. 

• . It appears to their Lordships that the 
application of the 2nd October, 1907, was 
made after the period of limitation, 
prescribed for such an application by 
Article 179 of the second schedule 
of the Indian Limitation Act, 1877, 
had expired .and that the application 
should, in accordance with Section 4 of 
.that Act, have been dismissed, unless the 
dismissal of the 15th December, 1904, for 
want of prosecution of the appeal to His 
Majesty in Council was by a final decree 
or order of His Majesty in Council made 
in the appeal. There was, however, no 
.order pf His Majesty in Council dismiss- 
ing the appeal, nor was it necessary that 
any such order should be made in the 
appeal. Under Rule V of the Order in 
Council of the 13th June, 185 3, the 
appellant or his agent not having 
taken effectual steps for the prosecution of 
the appeal the appeal stood dismissed 
without further order. 

. As their Lordships hold that the appli- 
cation of the 2nd October, 1907, was bar- 
red by limitation, and should on that 
ground have been dismissed, they do not 
consider it necessary to express any opin- 
ion on the grounds upon which the High 
Court made the decree which is under 
appeal. Their Lordships will humbly 
advise His Majesty that this appeal should 
be dismissed. The appellant must pay 
the costs of this appeal. 

T. a. r. A ppeal dismissed. 

; Solicitor for Appellant — E. Dalgado. 

Solicitors for Respondents — 16 and 17 
, — Barrow Rogers and Nevill. 

A* I* R* 1914 Privy Council* 

(From Allahabad). 

7th April* 1914. 

• Lord Moulton, Sir John Edge and 

Mr. Ameer All 

.. Chandri Abdul Majid — Judgment-deb- 
.tor-Appellant 

' v. 

Jawahir Lai and others — Decree-holders- 
Respondents. 

(a) Limitation Act, (7877),- Sc/i. 2, Arts 180 
and 179 — Order by P. Q, dismissing appeal far 
non-prosecution — Art. 180 does not apply — 


Application for final ' decree for. ' sale— Time is 
3 years from High' Courts Preliminary decree 
and not 12 years from dismissal 'of appeal by 
P.C. for non-prosecution. 

An order of Privy Council dismissing an appeal 
for want of prosecution does not deal . judicially 
with the matter of the suit and can in no sense be 
regarded as an order adopting Or, confirming the 
decision appealed from. It merely recognises 
authoritatively that the appellant has not com- 
plied with the conditions under which the appeal 
was open to him. and that therefore he is .ifi ’.the 
same position as if he has. not appealed'at all. •- 

_ , CP.67.C- 1.1 

In such a case, the period of limitation: for an 
application to make absolute a preliminary decree 
for sale in a mortgage suit under Section 89,’ 
Transfer of Property Act, (IV of 1882) is not 
twelve years under Article 180 of Schedule II of 
the Limitation Act but three years under Article 
179 from the order of the High Court which is 
final as it has not merged into the order of the 
Privy Council, because the appeal to the Privy 
Council was dismissed for want of prosecution. 

v . . . [P. 67. C. l.j 

(b) Civil P. C., {7908^ — Scope— -It is not yc- 
trospcctive an 1 an application under S. 89, 
T. P. Act, once barred is not revived by the pro- 
visions therein. 

The application for enforcing the order nisi 
for sale of mortgaged properties having been 
barrtd before the passing ol the Civil Procedure 
Code of 1908 under which the proceedings were 
purported to be made, no provisions of the Civil 
Procedure Code 1908, could operate to revive it. 

[P. 67, C. 1.] 

G. R. Lowndes — for Appellant.. 

DcGruytlier and B. Oube — forRespts. 

Lord Moulton : — In this case the rele- 
vant facts necessary and sufficient to 
determine their Lordships’ decision on 
the appeal are very simple and are un- 
disputed. 

The appellant is in the position of 
mortgagor and the respondents of mort- 
gagees under a mortgage, dated the 3rd 
September, 1868. In 1889 a suit was 
commenced before the Subordinate Judge 
of Allahabad to enforce that mortgage, 
and on the lith May, 1890, a decree was 
passed by him for the sale of the property 
unless payment was made on or before 
the 12th August, 1890. An appeal was 
brought from that decree to the High 
Court, and, on the 8th April, 1893, that 
appeal was dismissed and the decree of 
the Subordinate Judge confirmed. The 
mortgagor obtained leave to appeal to 
this Board, but did not prosecute his 
appeal, and on the 13th May, 1901, the 
appeal was dismissed for want of prose- 
cution. 

• _ 

The present appeal relates to an appli* 
.cation to the Subordinate Judge, dated 
the 11th Juue, 1909, for an qrder absolute 
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to gell'the mortgaged properties ; in other 
words, for an order directing enforcement 
of the order nisi which had been con- 
firmed by the decision of the High Court 
of the Sth April, 1893. It is not neces- 
sary to go into the particulars of this 
pplication because their Lordships are 
f opinion that any such application was 
barred by the Statute of Limitation, 
Article 179, at the expiry of three years 
rom the date of the decree, and therefore 
efore the passing of the Code of Civil 
rocedure of 1908 under which the 
present proceedings purported to be 
ttaken, and their Lordships have no doubt 
[whatever that, inasmuch as the right to 
[enforce the decree had once been barred, 
[no provisions of the Code of Civil Pro- 
cedure, 1908, operate to revive it. 

The chief matter of argument before . 
this Board was a contention that the 
decree which it is sought to enforce had 
been constructively turned into a decree 
of His Majesty in Council and assigned 
to the date of -the 13th May, J9-J1, by 
virtue of the dismissal of the appeal for 
want of. prosecution on that date, and 
that therefore the period of limitation 
was twelve years from the 13th May, 
1902, by virtue of Article 180 of the 
Indian Limitation Act. Their Lordships 

( see no foundation for this contention, 
which appears to have been the basis of 
|tfie decision of the Courts below. The 
'order dismissing the appeal for want of 
prosecution did not deal judicially with 
the matter of the suit and ' could in no 
sense be regarded as an order adopting or 
confirming the decision appealed from. 
It merely recognised authoritatively that 
jthe appellant had not complied with the 
Conditions under which the appeal was 
open to him, and that therefore he was in 
Itne same position as if he had not appeal- 
led at all. To put it shortly, the only 
decree for sale that exists is the decree, 
dated the 8th April, 1893, and that is a 
decree of the High Court of Allahabad. 
The operation of this decree has never 
.been stayed, and there is no decree of His 
[Majesty in Council in which it has be- 
come merged. The period of limitation 
ppplying to the enforcement of it at all 
[material times was therefore a period of 
Ithree years. The respondents’ right is 
|therefore barred by limitation. 

, Their Lordships will therefore humbly 
advise His Majesty that this appeal should 


be allowed, and that the application of the 
11th June, 1909, should be dismissed an'd 
that the respondents should pay the costs 
of that application and of the appeal to 
the High Court as well as of this appeal. 

t. a. r. A ppeal allowed. • 

Solicitors for A ppellant — Douglas Grant. 

Solicitors for Respondent No. 1 — Barrow 
Rogers and Neville. 


* * A* I- R. 1914 Privy Council* •. 

(From Calcutta). 

25th March. 1914- 

Lords Dunedin and Moulton, Sir 
John Edge and Mr. Ameer Ali. 

Hayendra Lai Roy Chowdhuri — AppeJ« 
lant * 

v. 

Sm. Haridasi Debi and others — Respon- 
dents. 

# 

* (a) Jurisdiction — Territorial jurisdiction 
— Erroneous decision that Court has jurisdic- 
tion to entertain a suit docs not bind non 
Parties — Civil P. C. S. 11. 

In a suit on mortgage, filed in the High Court 
at Calcutta, it was held that property situated in 
Calcutta was included in the mortgage and that 
the Court had jurisdiction. 

Held, that no such decision, if erroneous could 
extend the jurisdiction of a Court of limited terri- 
torial jurisdiction, and therefore the validity of 
the decree was open to challenge by persons who 
had not been parties to the proceedings. 

[P. 69. C. 2.3 

* (b) Civil P. C., S. 11 — Non-parties are not 
bound by decision. 

In a mortgage-suit, the description of a certain 
parcel in question was directed to be amended. 

Held, that the direction even if it was effective 
between the parties to the suit could not affect 
persons who were not parties, and whose title was 
of earlier date or render valid the registration of 
the mortgage-deed if such persons could maintain 
their contentions relating thereto, viz. , that the deed 
was not duly registered. It was difficult, indeed, 
to see how the direction to amend, the description 
of the parcel, which formed part of the decree, 
came within the scope of the suit which was in no 
respect a suit for rectification. 

, % [P.69, C. 2.] 

(c) Deed — Mortgage — bond — House number 
and Street name given not applying to any 
property in existence — Property described, by 
metes and bounds, not belonging to mortgagor 
— Mistake not proved — Entry of the house must 
be held to be fictitious to the knowledge of the 
parties. 

Where a mortgage-bond purported to mortgage 
a certain property which it described as No. 23 
Guru Das Street, Calcutta but in fact there was 
no such property lying within the metes and 
bounds set out in the deed did not belong to the 
mortgagor at the da>e of the mortgage-bond. 

Held, that it was open to the mortgagee to 
prove that there w^s a Clerical pr ptfcpr 9rjTQr »P 
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that description and the entry was not a fictitious 
one but he having (ailed to prove any such mis- 
take the entry must he deemed to be fictitious to 
the knowle dge of the parties. [P. 71, C. 1.] 

• (d* Registration-deed — Description of houses 

in towns for registration — Proper description 
is by the street in which they are situate and 
the number which they bear in that stre>t. 

:The proper description of houses in towns 
for the purpose of registration is by the street 
in which they are situated and the number 
which they bear in that street. [P. 70, C. 1.] 
(e) Notice — Agent not inquiring if the mort- 
gagor had any interest in a particular pro- 
perty mortgaged — Knowledge to be imputed to 
the principal ( mortgagee ) that the entry of 
that property in the deed was fictitious. 

Considering that he who was acting on behalf 
of the mortgagee took no steps to ascertain if 
the mortgagor had any title in the particular pro- 
perty mortgaged it pointed to the knowledge of 
the mortgagee that the entry was a fictitious one 

[P 70. C. 2.] 

(0 Burden of proof — Evidence Act, S. JO/. 
The defendants having proved that the bouse 
which purported to be mortgaged did not cxist.and 
that the property contained in the metes and boui ds 
mentioned in the deed was property of strangers 
in which the mortgagor had not and never had 
any interest the burden was upon the plaintiff to 
show that the entry of the property was not a ficti- 
tious entry. [P. 70, C. 2 & P. 71, C. 1-] 

Obiter giving the name of the street and a 
door number, which does not apply to any exist- 
ing house in a mortgage-deed may be sufficient to 
preclude any rectification of the deed. 

(gt Registration Act, S. 28 — The properties 
comprised in a deed of mortgage being all 
situated outside the. limits of Calcutta, except 
for a portion which did not belong to the 
mortgagor, and which neither the mortgagee 
nor the mort ga gor intended to be included in 
the mortgage — Such fictitious entry does not 
entitle the deed to be registered in Calcutta — 
It was a Iso a fraud practised on the registra- 
tion Law and a registration obtained by 
fraud is not valid. 

The properties comprised in a deed of 
mortgage were all situated outside the limits of 
Calcutta, except for a portion which did not 
belong to the mortgagor and which neither 
the mortgagor nor the mortgagee intended to be 
included in the mortgage. 

Held, such a fictiiious entry confers no jurisdic- 
tion upon the Calcutta Registrar's otfice to 
register it. Also the insertion of such a fictitious 
entry for purposes of getting the deed registered 
in Calcutta was a fraud practised on the Regis- 
tration Law and a deed registered by fraud is not 
validly registered. [P. 71, G. 2,] 

•*(b) Jurisdiction ( Ordinary Original Civil) 
of the Calcutta High Court, Cl, 12, Letters 
Patent— Suit on a mortgage— Properties com- 
prised in the mortgage being all situated out- 
side Calcutta except for a portion which 
neither belonged to the mortgagor, nor was 
intended by the parties , to be a part of the 
mortgaged property — The Calcutta High Court 
has no jurisdiction to entertain the suit 
Letters Patent [Cal.), C1./2, 


v , haridasi dbbi (Lord Moulton.) 1914 

i 

The Calcutta High Court in its Ordinary 
Original Civil jurisdiction, has no juri>diction 
to eniertain a suit on a mortgage, where all the 
proper'ies comprised in the deed of mortgage are 
situated outs de the limits of Calcutta except for 
one which neither belonged to the mortgagor nor 
was intended by the parties to bs a part of the 
mortgaged properties. No such fictitious item 
inserted to give a colourable app?arance of the 
deed relating to property in Calcutta when Iu 
reality no such property existed, could bring the 
deed within the limited jurisdiction of the Court. 

. , [P. 71. C. 2.] 

(i) Evidence — Relevancy — Question who* 
thcr wrong description of property in deed 
was due to mistake — Fact that similar des- 
cription in other transactions was held to be a 
mistake is not relevant. 

On the issue if a particular item of property 
comprised in a deed of mortgage was by mistake 
wrongly described and so ought to be rectified, 
the fact that the mortgagor bad mortgaged the 
same item to another mortgagee with the same 
description, which mortgagee compelled the 
mortgagor to consent for rectification is pot 
relevant. [P. 71, C. 1.] 

** (j) Practice — Question of fact — Absence 
of evidence. 

A decision that there is no evidence to support 
a finding of fact is a decision of law. [P. 71, C.I.] 

DeGvuyther and O' Gorman — for Appel? 
lant. 

U pjohn and A. M . Dunne — for Respt. 

Lord Moulton In this appeal the 
appellant Harendra Lal Roy Chowdhuri 
is the plaintiff in the action which was 
commenced by a plaint filed on the .16th 
September, 1905. The claim of.? the, 
plaintiff was based on a mortgage-decree, 
dated 28th July, 1905, granted in a .civil 
suit in the High Court of Judicature at 
Fort William in Bengal, acting under its 
ordinary original civil jurisdiction. That 
mortgage-decree purported to enforce an 
English mortgage of the 23rd September, 
1895, executed by the pro forma defendant 
Mani Mohan Roy in favour of the plain- 
tiff of certain properties, among which 
was an eight anna share of lands known 
as Mahal Gumokpota. The object of the 
present suit is to obtain a declaration 
that the female defendant Haridasi Debi 
acquired no right of ownership or posses- 
sion in that property by virtue of an 
auction-purchase made by her on the 
23rd November, 1904. It is therefore 
brought to establish the title of the 
plaintiff to those lands as being lands 
charged under his mortgage and subject 
to the decree free from any prior right of 
the female defendant. 

The transactions between the parties to 
the suit and the litigation arising therefrom 
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are of the most complex character, and 
raise questions of considerable difficulty, 
both in fact and law. But the respond- 
ents, at the hearing of the appeal, raised 
a preliminary point which goes to the root 
of the action, namely, that the plaintiff 
shows no title enabling him to bring such 
an action. They submit that the mort- 
gage of the 23rd September, 1895, was 
not duly registered, and, further, that the 
Court which granted the mortgage-decree 
of the 2>*th July, 1905, had no jurisdic- 
tion to entertain the suit in which that 
decree was granted. If these contentions 
of the respondents can be sustained, it is 
clear that the plaintiff’s action must fail, 
and that the decision of the High Court 
dismissing this action must be affirmed. 

The faets of the case, so far as they are 
relevant to this preliminary point, are as 
follows. On 23rdiSeptember, 1895, Mani 
Mohan Roy purported to mortgage to the 
plaintiff various properties set out in a 
Schedule to the mortgage-deed for the 
purpose of securing an account current of 
Mani Mohan Roy with the plaintiff, and 
freeing him from certain liabilities. The 
properties in question as set out in the 
schedule are 28 in all, the first being the 
eight anna share of Mahal Gumokpota, to 
which the suit relates, and the last pro- 
perty described as follows : — 

" All that two-storied brick-built messuage, 
tenement, or dwelling house with the piece or 
parcel of rent-free land on part whereof the 
same is erected and built, containing by estima- 
tion £ cottah, situate, lying and being premises 
No. 25, Guru Das Street. Jorasunko, in the town 
of Calcutta, and buttedand bounded on the north, 
by a private lane of Ashutosh Dey ; on the east, 
by the dwelling-house of Nandakumari Dasi ; on 
the south by the dwelling house of Khetra Mohan 
Dhara ; and on the west, by a Government drain.” 

This last property is the only one which 
purports to be in the town of Calcutta. 
All the other properties enumerated in 
the schedule are outside Calcutta and 
outside the local limits of the ordinary 
original jurisdiction of the High Court 
of Judicature at Fort William in Bengal. 

This mortgage was presented for 
registration at the Calcutta Registry office 
by the executant Mani Mohan Roy on the 
day of its execution and registered by the 
Sub-Registrar in the usual manner. In 
1903 the plaintiff brought a suit on this 
mortgage-deed against the defendant 
Mani Mohan Roy and others in the High 
Court of Judicature at Fort William in 


Bengal, and on the 2 q th July, 1905, 
obtained the ordinary decree for sale. 
Neither of the two effective defendants 
in the present suit were parries to such 
action. The parties to the suit upon the 
mortgage seem to have set up that there 
was a mistake in the description of parcel 
28, and that the words ** Ashutosh Dey 
Lane ” should be substituted for “ Guru 
Das Street.” The learned J udge accept- 
ed this contention and accordingly held 
that property situate in Calcutta was 
included in the mortgage and that he 
had jurisdiction. No such decision, if 
erroneous, could extend the jurisdiction 
of a Court of limited territorial jurisdic 
tion, and therefore the validity of this 
decree is open to challenge by the present 
defendants, who were no parties to pro- 
ceedings. Similarly, the direction of the 
said Judge that the description of the 
parcel in question should be amended 
(even if it was effective between the 
parties to that suit) cannot affect the 
present defendants, whose title is of 
earlier date, or render valid the registra- 
tion if they can maintain their conten- 
tions relating thereto. It is difficult, 
indeed, to see how the direction 
to amend the description of the parcel 
which formed part of the decree came 
within the scope of the suit, which was in 
no respect a suit for rectification. 

The defendant Mani Mohan Roy did 
not appear in the present suit. The 
female defendant Haridasi Debi, and the 
third defendant Hem Chandra Bose (who 
was interested in the suit as claiming ail 
interest in the property through her), ap- 
peared and filed written statements clear- 
ly putting in issue the existence of the 
property No. 28 above set forth, and alle- 
ging that no portion of the property mort- 
gaged by the mortgage-bond lay within 
the jurisdiction of the High Court of 
Judicature at Fort William in Bengal in 
its original jurisdiction or within 
the jurisdiction of the Sub- Registrar of 
the Calcutta Registry. Accordingly they 
contended that the alleged mortgage was 
not legally registered, and that the decree- 
was given by a Court which had no juris- 
diction to entertain a suit on the mort- 
gage-bond in question. 

At the hearing of the action the plaint- 
iff called no evidence with regard to the 
parcel No. 28. Neither the plaintiff nor 
Mani Mohan Roy went into the box to 
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give evidence as to there being any mis- 
take in description of the parcels. On 
the other hand, the defendants proved 
that there is not, and has never been any 
such property as No. 25, Guru Das Street, 
in Calcutta and they further proved that 
the property lying within the metes and 
bounds set out in parcel 28 did not be- 
long to Mani Mohan at the date of the 
mortgage-bond, and that on the contrary 
he had not then and never has had any in. 
terest in the property within those metes 
and bounds. Such property has always, 
belonged to parties wholly unconnected 
with the parties in this suit and has been 
continuously registered in their names in 
the Calcutta Registry. 

It follows therefore that No. 25, Guru 
Das Street, which is the parcel No. 28, 
was a non-existing property. It was no 
doubt open to the plaintiff to prove that 
there was a clerical or other error in the 
description of the property, and that in 
fact an existing property situate in Cal- 
cutta was intended by both parties to be 
mortgaged and to be described in parcel 
No. 28. But there is not a particle of 
evidence that such was the case. Neither 
the mortgagor Mani Mohan nor the mort • 
gagee the plaintiff Harendra Lal Roy 
went into the box to give evidence as to 
this. As to Mani Mohan their Lordships 
cannot see how it would have been possi- 
ble for him to give any such evidence be- 
cause it would amount to stating that he 
intended that the deed should purport to 
mortgage an existing property in which 
he had not and knew that he had not any 
property or interest whatever. This 
being so their Lordships, in the absence 
of evidence, decline to accept an unsup- 
ported suggestion of counsel that the 
description of the property mortgaged as 
No. 25, Guru Das Street, was inserted by 
mistake. It must be remembered that 
the proper description of houses in towns 
for the purpose of registration is by the 
street in which they are situated, and the 
number which they bear in that street, so 
that the description No. 25, Guru Das 
Street, is that to which one should 
primarily look. 

It may well be that the above is suffi- 
cient to preclude any rectification of the 
mortgage-bond. If the mortgagor intend- 
ed it to stand, as it appears in the deed, 
there is no question of mutual mistake. 
But if the case of the mortgagee be con- 


sidered, there is similarly no ground what- 
ever for thinking that there was any mi£.- 
take. The only witness whose evidence 
has any bearing on the point is Harakui 
mar Chakravarti. He was clerk to 
Messrs. Sen and Co., - who were 'the 
plaintiffs attorneys at the time, and 
drew up the mortgage, and he wit- 
nessed its execution by Mani Mohan 
and the admission of that execution 
before the Sub- Registrar. He does 
not refer to the matter in his exa* 
mination-in chief, but in cross- examina* 
tion he says that he did not himself 
enquire about the house No. 25, Guru 
Das Street, but sent the broker to ascer* 
tain the boundaries of the house which 
shows that it was the above description 
of the house that he relied on, and that it 
was a house so described that was in- 
tended by the parties to be included in the 
mortgage. But with regard to this house 
he makes some very serious admissions. 
He says : — ** - - ri - 

“ I do know whether there is such a house- as 
No. 25, Guru Das Street. I did Dot keep any 
original title-deed respecting this property. I did 
not see any ortginal title-deed regarding 25, Guru 
Das Sneer, before or after the mortgage.** 

Considering .that he was acting on 
behalf of the mortgagee, the fact that he 
took no steps to ascertain whether the 
mortgagor had aiiy title in this property 
points. strongly to the knowledge of the 
mortgagee that the entry was a fictitious 
one. Coupling this with the fact that 
neither this witness nor the plaintiff gave' 
any evidence as to there being , any mis-; 
take or as to their knowledge and belief 
as to the existence of the property at the 
date of the mortgage (although these, 
issues were plainly raised in the pleadings 
of both the defendants), their Lordships 
decline to accept the suggestion that there 
was a mistake on the part of the mort- 
gagee any more than that there was a mis’-! 
take on the part of the mortgagor. The fact’ 
that neither the mortgagee nor tKemortga-J 
gor gave evidence in support of thesugges 1 
tion of a mistake has great weight with! 
their Lordships. The defendants having! 
proved that the house which purported to] 
be mortgaged did not exist, and that the! 
property contained in the-metes and bounds! 
mentioned in parcel 28 was property! 
of strangers in which the mortgagor had! 
not and never had any interest had proved] 
all that was necessary to throw upon the] 
plaintiff the burden of showing that the] 
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ehtry.of this parcel was not a fictitious 
entry. He might have done this by show^ 
ing mistake or otherwise, but he did not 
do so, but abstained from giving any evi- 
dence whatever on the subject, although 
both he and Mani Mohan were available 
to give evidence, and were the persons 
who could establish the facts of the case. 
jTaking all these matters into considera- 
tion, their Lordships can come to no other 
Iconclusion than that parcel No. 2* was to 
.the knowledge of the parties to the deed 
la fictitious entry probably designed to 
Igive to the deed the appearance of rela- 
ting to property situated in Calcutta and 
therefore within the jurisdiction of the 
Sub- Registrar and the Calcutta High 
Court, so that registration could be ob- 
tained and actions brought in Calcutta. 

...It was strongly contended before their 
Lordships that the Subordinate Judge 
had found that it was a mistake, and that 
the High Court had accepted his finding 
so that the principle of two concurrent 
findings of fact would apply. 

But their Lordships are of opinion that 
the principle of concurrent findings of 
fact does not apply to such a case as the 
present inasmuch as it is a case of no 
evidence, and according to the well- 
known principles of our law a decision 
that there is no evidence to support a 
finding is a decision of law. The issue 
is that the existing description of the 
parcels was inserted by mistake A mis- 
take means that parties intending to do 
one thing have by unintentional error 
done something else. There is no evi- 
dence whatever here that the error was 
unintentional or indeed that there was 
any error at all, and their Lordships are 
therefore free to set aside the finding 
without in any way departing from their 
practice regarding concurrent findings 
of fact. 

It is perhaps necessary in this connec- 
tion to point out that the document 
upon which the Subordinate Judge based 
his finding of mistake was not evidence 
between the parties nor relevant to the 
issue. In some other mortgage-deed of 
later date and to other mortgagees, Mani 
Mohan - had apparently purported to mort- 
gage the same property by the same 
description, and had been compelled by 
the mortgagees to consent to rectification. 
Such a fact was wholly irrelevant, and if.- 


is extraordinary that it should have beeni 
allowed to be proved at the trial. | 

It remains to consider the effect of their 
Lordships’ finding. It may be looked at 
in two ways. In the first pi ice the pro* 
perty, 25, Guru Das Street, purporting to 
be mortgaged, is a non-existing property, 
and therefore no portion of the property 
mortgaged is situated , in Calcutta. The 
deed, therefore, could not be registered 
there, nor had the Court of ordinary 
original jurisdiction of Fort William in 
Bengal any jurisdiction to entertain the 
suit upon the mortgage-bond, and its 
decree is of no validity. The plaintiff 
therefore has no title to maintain the suit 
and' it must be dismissed. 

But the point may be put in another 
way upon broader grounds. Their Lord- 
ships hold that this parcel is in fact a 
fictitious entry, and represents no property 
that the mortgagor possessed or intended 
to mortgage, or that the mortgagee intend- 
ed to form part of his security. Such an 
entry intentionally made use of by the 
parties for the purpose of obtaining regis 
tration in a district where no part of the 
property actually charged and intended to 
be charged in fact exists, is a fraud on the 
Registration Law, and no registration ob 
tained by means thereof is valid. To hold 
otherwise would amount to saying that 
mortgages relating solely to land in other 
parts of the Presidency could be validly 
registered by the Sub-Registrar at Calcutta 
if the parties merely took the precaution tcf 
add as a last parcel, Government House, 
Calcutta, or any similar item. The same 
considerations apply to the question of 
jurisdiction of the High Court at Fort 
William in Bengal in its ordinary original 
jurisdiction. No such fictitious item 
inserted to give a colourable appearance 
of the deed relating to property in Calcutta 
when in reality such is not the case, could 
bring the deed within the limited juris 
diction of the Court. For the same 
reasons, therefore, as have been stated 
above, the plaintiff’s case fails. 

Their Lordships therefore will humbly 
advise His Majesty that this appeal should 
be dismissed with costs. 

* T. s. n. Appeal dismissed . 

Solicitors for Appellant — T. L. Wilson 
and Co. 

Solicitors for Respondents — Watkins and 
Hunter. 
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A* 1. R* 1914 Privy Council. 

(From Calcutta) 

26th May, 1 9 1 4> 

Lords Moulton and Parker, Sir John 
Edge and Mr. Ameer Ali. 

Jalandhar Thahur — Appellant 

v. 

Jharula Das — Respondent. 

Privy Council Appeal No. 68 of 1913. 

(a) Civil P C , {1&82), S. 244 — Suit to set aside 
decree and sale thereunder on ground of fraud 
— S. 2 44 does not apply. 

Section 244 of the Civil Procedure Code (1882) 
could not apply to a suit, to set aside a decree and 
a sale in execution of that decree, on the ground 
that they had been obtained by fraud. [P. 73, C. 1 ] 

(b) Civil P. C., S. 11 — Suit by Hindu widow 
for setting aside decree and sale thereunder on 
ground of fraud — Dismissal of suit does not 
bar sutt by reversioner after widow's death for 
declaration of his title to the property. 

The dismissal of a suit by a Hindu widow for 
setting aside on the ground of fraud, a decree and 
a sale thereunder, does not preclude a suit by the 
reversioner after the widow’s death, for a declara- 
tion that he was entitled to the property, the sub- 
ject matter of the previous sale. [P. 74, C. 1.] 

(c) Limitation Act, Art, 1 24— Appropriation 
of income of shebait by stranger who was not 
competent to hold the office of Shebait does not 
affect the title to the office and suit by Shebjit 
for declaration that he is entitled to receive 
the income is not within Art. 124 — Every time 
the stranger appropriates he commits an ac- 
tionable wrong, in respect of which an action 
lies—Lita. Act, S. 2J — Hindu Law, Rel. Endow- 
ment. 

The respondent had taken and was appropriat- 
ing to his own use a particular share of the net in- 
come from the offerings made to a temple in 
virtue of his purchase of the same in Court auc- 
tion on the 8th February. 1892, in execution of a 
mortgage decree against the last Shebait. The 
Shebaiiship was a hereditary office and could be 
held only by Brahmin Pandas. The present 
Shebait in January, 1910, { i.e.,) ten years after 
the death of the last Shebait which occurred in 
1900, brought a suit among other things fora 
declaration ihat he was entiiled to that share of 
ncome which the respondent was appropriating. 
It was contended that the suit was barred under 
Article 124. 

Held, that the respondent not being a Brahmin 
Panda could not hold the office, that the right to 
he office did not arise from or depend upon the 
receipt of the share of the income and that his 
appropriation did not constitute him Sh- bait for 
the time being or affect the title io that office in 
any way. In these circumstances the suit was not 
one for possession of an hereditary office and 
Article 124 did not appiy and that every appro- 
priation was a fresh actionable wrong on which a 
suit could be maintained. [P. 74, Cols. 1 & 2.J 


A . M , Dunne and B . Dube — for Appel- 
lants. 

G, R. Lowndes - for Respondent. 

Sir John Edge* The appellants here 
are the heirs ana legal representatives of 
one Bhaiaji Thakur, now dead, who was 
the plaintiff in the suit in which this 
appeal has arisen. Bhaiaji Thakur was 
a shebait of an ancient temple of Maha- 
deoji, called the Singheswar Temple, 
which is situate in Mouza Gouripur, 
otherwise Singheswarpur, in the District 
of Bhagalpur. Bhaiaji Thakur became a 
shebait of the temple, on the death in 
1900 of one Musammat Grihimoni who 
was the widow of one Pratipal Thakur. 
Pratipal Thakur had been a shebait of the 
temple, and until his death had been, as 
such shebait, entitled to receive a 3§ annas 
share of the daily surplus income from 
the offerings to, after defraying the 
expenses of, the temple ; on his death his 
widow Musammat Grihimoni, succeeded 
to his shebaitship and accordingly became 
entitled to receive the same share of the 
daily surplus income from the offerings. 
The right to such 3h annas share came to 
Bhaiaji Thakur on the death of Musammat 
Grihimoni as the next reversionary heir 
under the Hindu Law to the shebaitship. 
The shebaits of the Temple are Brahmin 
Pandas who, as shebaits have to perform, 
or to provide for the performance of, the 
sacred worship or puja of the Deity at the 
Temple. Jharula Da«, who is the defen. 
dant to the suit and the respondent to this 
appeal, is by caste a Beldar, and, as a 
Beldar, is not competent to perform, or to 
provide for the performance of, the sacred 
puja to the Deity at the Temple, and con- 
sequently was incapable of acquiring or 
holding the office of a shebait. 

In 1880, Jharula Das obtained a decree 
for money on a mortgage which had been 
granted by Musammat Grihimoni. In 
execution of that decree Jharula Das in 
1891 caused the 3 k annas share of Musam- 
mat Grihimoni to be put up for sale and 
at the sale on the 20th November, 1891 
purchased the share. Jharula Das on the 
8th February, 1892, obtained a certificate 
of sale in which the property which he 
had purchased was described as the 

“Income of the Muth of Sri Singheswartbaoji 
Mabideo, which Muth is situated in Maurah 
Singheswarthan, pergunnah, Nisankhipur Khurha, 
to the extent of 3 annas 6 pies, which belongs to 
the judgment-debtor, within the jurisdiction of 
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the Madbepura Sub-Registry Office. Bhagalpur 
Collectorate.” 

In November 1892, Musammat Grihi- 
moni and Bhaiaji Thakur brought a suit 
against Jharula Das to have the sale to 
him of the 20th November, 1*91 set aside. 
That suit was by the permission of the 
Court withdrawn by Musammat Grihi- 
moni and Bhaijaji Thakur with liberty to 
bring a fresh suit on the same cause of 
action. In 1895, Musammat Grihimoni 
brought a fresh suit against Jharula Das 
to have the sale set aside on the ground 
that the decree and the order for sale had 
been fraudulently obtained by Jharula 
Das. The suit of 1895 was dismissed on 
appeal on the ground that her proper 
remedy was by an application under Sec- 
tion 244 of the Code of Civil Procedure, 
1882, to dispute the validity of the sale, 
and consequently that the suit did not lie. 
Their Lordships fail to understand how 
Section 244 of the Code of Civil Proce- 
dure, 1882, could have applied to a suit 
which in effect was brought to set aside 
the decree of 1880, and the order for sale, 
on the ground that Jharula Das had 
obtained them by fraud. 

Musammat Grihimoni died in 1900. On 
the 25th January, 1910, Bhaiaji Thakur 
brought the present suit in the Court of 
the Subordinate Judge of Bhagalpur and 
claimed possession of certain' lands and 
mesne profits and a declaration that he 
was entitled to receive the annas share 
of the net income from the offerings to 
the Temple with other reliefs. In his 
written statement the defendant Jharula 
Das alleged, so far as is now material, 
that Bhaiaji Thakur was bound by the 
decree which dismissed Musammat Grihi- 
moni’s suit of 1895, and that the decision 
in that suit operated on the principle af 
res judicata, to defeat the claim in respect 
of the 3& annas share. At the trial, a 
defence that the suit was barred by limi- 
tation was raised. As to the defence of res 
judicata the Subordinate J udge rightly held 
that the decision in Musammat Grihimoni’s 
suit of 1895 did not operate as a bar to 
this suit. On the question of limitation, 
the Subordinate Judge found that Jharula 
Das had not purchased the right of she- 
baitship, but the Subordinate Judge held 
that the appropriation by Jharula Das of 
the 3i annas share of the surplus income 
from the offerings to the Temple practi- 
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cally amounted to a dispossession, and 
treating Bhaiaji Thakur’s suit, so far as 
it related to the 3£ annas share, as a suit 
for the establishment of his right to she- 
baitship and for recovery of the profits of 
that office, and having found that Musam- 
mat Grihimoni had died in 1900, he ap- 
plied Article 124 of the First Schedule 
of the Indian Limitation Act, 1908, 
and decided that the suit had been 
brought \yithin time. On the 3rd 
April, 1911, the Subordinate Judge gave 
to the appellants here, who had been 
brought on the record as the representa- 
tives of Bhaiaji Thakur, who had died, a 
decree for possession of the land claimed, 
for possession of the 3£ annas share of 
the net income from the offerings to the 
Temple, and for mesne profits subsequent 
to the institution of the suit. From that 
decree of the Subordinate Judge, Jharula 
Das appealed to the High Court of Judi- 
cature at Fort William in Bengal. The 
High Court in the appeal upheld the deci- 
sion of the Subordinate Judge so far as it 
related to the land claimed and to mesne 
profits in respect of the wrongful posses- 
sion by Jharula Das of that land, and to 
that extent by their decree affirmed the 
decree of the Subordinate Judge. With 
that part of the decree of the High Court 
this appeal is not concerned. Those learn- 
ed Judges of the High Court consider- 
ing that Article 124 of First Schedule of 
the Indian Limitation Act, 1908, applied to 
the claim in respect of the 3^ annas- share 
of the surplus daily income from the offer- 
ings to the Temple, and being of opinion 
that the 12 years’ period of limitation pro- 
vided by that Article began to run in 1892, 
when Jharula Das first began to appropri- 
ate to his own use the income of the 3§ 
annas share, decided that the claim in 
respect of the 3£ annas share was barred 
by limitation. They also held that the 
claim to the share was barred by the 
principle of res judicata , arriving at that 
decision apparently on the view that the 
dismissal of Musammat Grihimoni’s suit 
of 1895 extinguished the claim of the 
shebait to the 3£ annas share. According- 
ly, the High Court by its decree of the 
12th March, 1912, set aside the decree of 
the Subordinate J udge so far as it related 
to the claim to the 3i annas share and the 
profits of that share. From that decree 
of the High Court the present appellants 
have appealed to His Majesty in Council, 
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The defendant Jharula Das has not 
appealed. 

On the hearing of this appeal, the con- 
tention that the dismissal of Musammat 
Grihimooi's suit of 1895 extinguished the 
right of the shebaits to the 3^ annas share, 
and that the claim in respect of that share 
was res judicata was very properly aban- 
doned ; it was untenable. But it was 
strongly contended on behalf of the res- 
pondent that the claim in respect of that 
share came within Article 124 of the First 
Schedule of the Indian Limitation Act, 
1908, and was barred by limitation. It 
is not necessary for their Lordships to 
consider whether, if that Article applied, 
the 12 years’ period of limitation began to 
run in 1892 or on the death of Mussammat 
Grihimoni in 1900, as they are of opinion 
that Article 124 of the First Schedule of 
the Indian Limitation Act, 1908, does 
not apply in this case. Bhaiaja 
Thakur’s suit was not a suit for possession 
of an hereditary office. Jharula Das 
had not taken possession of an here- 
ditary office. The office of shebait of 
the temple was an hereditary office which 
could not be held by any one who was 
not a Brahmin panda, Jharula Das not a 
Brahmin panda, he was of an inferior 
caste, and was not competent to hold the 
office of shebait of the temple or to provide 
for the performance of the duties of that 
office. The appropriation from time to 
time by Jharula Das of the income deri- 
vableTrom the 3^ annas share did not 
deprive Mussammat Grihimoni or, after her 
death, Bhaiaji Thakur, of the possession 
of the office of shebait , although that in- 
come was receivable by them in right of 
the shebaitship. The right to the office of 
shebait did not arise from, or depend upon 
the receipt of a share of the surplus 
daily income '.from the offerings to the 
temple, although the right to receive 
daily a share of the net income from 
the offerings to the temple was 
attached to and dependent on the 
possession of the right to the shebaitship. 
Unless the shebaits received their share of 
the daily net income from the offerings, it 
does not appear how the ministrations of 
the temple could be provided for. By ad* 
versely taking and appropriating to his 
own use a share of the surplus daily in- 
come from the offerings Jharula Das 
acquired no title and no right to a share 
of that income. On each occasion upon 


which Jharula Das received and wrong- 
fully appropriated to his own use a share 
of the income to which the shebait was 
entitled, Jharula Das committed a fresh 
actionable wrong in respect of which a 
suit could be. brought against him by the 
shebait . But it did not constitute him the 
shebait foi* the time being or affect in any 
way the title to the office. 

The appellants here are entitled to have 
the decree of the High Court so far as it 
relates to the 3|-.annas share, and to the 
costs in the High Court and in the Court 
of the Subordinate J udge varied by set- 
ting aside that part of the decree of the 
High Court which relates to the 3£-annas 
share and those costs, and by givingthem 
a decree for all the costs in the High 
Court and in the Court of the Subordi- 
nate J udge, and a declaration that Bhaiaji 
Thakur was at the date of the suit entitl- 
ed to the 3b annas share of the net daily 
income of "the offerings to the temple. 
Their Lordships will advise His Majesty 
accordingly. 

The respondent must pay the costs of 
the appeal. 

t. s. n. Appeal allowed. 

Solicitors for Appellants — Barrow, 
Rogers and Nevill. 

Solicitors for Respondent — T. L. Wilson 
and Co. 


* A- I- R* 1914 Privy Council- 

(From Calcutta.) 

6th April* 1914- 

Lord Moulton, Sir John Edge 
and Mr. Ameer Ali. 


John King and Company , Limited — 
Appellants 



The Chairman of the Municipal Com- 
missioners of Howrah and others Respon- 
dents. 

Privy Council Appeal No. 65 of 1913. 
Bengal Appeal No. 96 of 1910. 

• Deed— Construction— A road which was 
south of a Khal or Nullah stated to be 
southern boundary— The entire bed of the 
nullah and not pnly half of it must be deemed 
to be included within the boundary. 

The title-deed of the plaintiffs showed that the 
plaintiffs or their predecessors-in-title had been 
ever since 1855, the owners of a parcel of land 
bounded on the south by a road called the 
Telhalghat Road which lay to the south of a 
khal or Nullah. 
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- The Privy Council was asked to interpret this 
boundary of the property as meaniog that the 
property of the plaintiffs' predecessors-in- title 
only went up to the central line of the Nullah. 

Held, that, as to do that would be to reject 
the description of the parcels which was to be 
found consistently in the deeds and to make 
those deeds convey land marked out by different 
metes and bounds from that which there appear- 
ed, that interpretation should not be adopted. It 
was possible that by allowing certain portion 
from time to fime to be added to the Telkalghat 
Road for the purposes of improving that road, 
the plaintiffs and their predecessors-in-litle 
might have parted with the property or at all 
events with the right of possession of those strips 
of land ; but as none of those formed part of 
that which was claimed in the action, the plaint- 
iff’s ejectment suit, which was in time, should be 
decreed. CP- 75, C. 2 j 

Lord Moulton : — This is an appeal in 
an action brought by John King and Co., 
Limited, to obtain a declaration of their 
title to certain lands mainly consisting of 
a Khal, or Nullah, along the Telkalghat 
Road, Howrah, and for ejectment of the 
defendants therefrom and for damages or 
mesne profits. 

The course of the case has been rather 
a singular one. The plaintiffs at the 
trial proved a clear title to the lands for 
over fifty years by a succession of duly 
registered conveyance, mortgages, re- 
conveyances and other title-deeds, and 
also proved that during that period they 
leased portions of the land by leases that 
themselves were registered. Their Lord- 
ships indeed think that they might go so 
far as to say that, after the rather com- 
plex devolution which took place within 
that long period had been carefully ex- 
plained by Counsel for the appellants, it 
became evident that it was scarcely pos- 
sible to conceive of a clearer title by 
deeds than that which was proved by the 
plaintiffs. They also proved that they 
had not been dispossessed by the defend- 
ants until a period well within the 
period of limitation, and that therefore 
the Statute of Limitations did not apply. 

The J udge at the trial, who went into 
the evidence with very great care, found 
in favour of the plaintiffs on all points. 
An appeal was brought to the High 
Court. It would seem from the judg- 
ment of that Court that the Judges pro- 
nouncing it took a most extraordinary 
view of the plaintiffs’ case, ignored entire- 
ly the clear title to the land which the 
plaintiffs had proved and expressly held 
that they came into Court without title 


deeds. They therefore treated the case as 
though it was one in which the Court had 
nothing relevant before them but the con- 
duct of the parties to decide which of them 
was entitled to the land. 

Their Lordships are entirely unable to 
understand the grounds on which the 
High Court rejected the title of the plain- 
tiffs on their title-deeds nor can they un- 
derstand what the learned Judges meant 
by saying that the plaintiffs have no title- 
deeds. The consequence of this error on 
the part of the Judges of llie High Court 
is that they never considered the real 
questions in the case and their judg- 
ment gives to their Lordships no assist- 
ance. 

The title-deeds of the plaintiffs (none 
of which are impugned) which are all 
duly registered, show that the plaintiff’s or 
their predecessors-in-title have been ever 
since 1855, the owners of a parcel of land 
bounded on the south by the Telkalghat 
Road. Now it may very well be that the 
Telkalghat Road was not at that date the 
broad metalled road that it is now but it 
is certain that it lay to the south of a Khal 
or Nullah, the bed of which with its 
banks is the principal subject in dispute 
in the present action. 

Their Lordships have been asked tol 
interpret this boundary of the property as] 
meaning that the property of the plaintiff’s] 
predecessors. in-title only went up to the] 
central line of the Nullah which lies tol 
the north of the Telkalghat Road -itself.] 
To do that would be to reject the descrip-l 
tion of the parcels which is to be found] 
consistently in the deeds and to make] 
these deeds convey land marked out byl 
different metes and bounds from that] 
which there appears. Their Lordships] 
decline so to do. They think that it is] 
possible that by allowing certain portions] 
from time to time to be added to the] 
Telkalghat Road for the purposes of) 
improving that road, the plaintiffs and 
their predecessors-in-title may have part-] 
ed with the property or at all events with] 
the right of possession of those strips of] 
land ; but none of those form part of that] 
which is claimed in this action. So far] 
as that which is claimed in this action is] 
concerned, they have title and they havel 
had possession. They have been dispos- 
sessed from this, but they brought this 
action in due time, and their action of 
ejectment must succeed and this appeal 
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must be allowed. Their Lordships are 
quite satisfied both with the reasons and 
the conclusions of the Judge at the trial 
and they will humbly advise His Majesty 
that the decree of the High Court which 
is appealed against should be set aside and 
that the decree of the Subordinate Judge 
should be restored and affirmed. The 
respondents must pay the costs of the 
appeal to the High Court and to this 
Board. 

s. a. R. A ppeal allowed . 


A- I* R* 1914 Privy Council* 

(From Calcutta.) 

22nd July, 1914- 

Lords Moulton, and Parker of 
Waddington, Sir John Edge and 
Mr. Ameer Ali. 

Ekyadeshwav Singh — Appellant 

v. 

Musammat Janeshwavi Baku sin — Res- 
pondent. 

On Appeal from the High Court at 
Calcutta. 

(a) Grants — Babuana and Sohag Grants. 
— Grants differ from absolute grants and are 
subject to family custom. 

Babuana grants and Sohag grants differ essen- 
tially in their nature from absolute grants and 
are subject to the Kulachar under which they 
are authorised and in accordance with which they 
are made. [P» 77. C. 2.) 

(b) Custom — Family custom, Darbhanga 
Raj is an impartible Raj the right of suc- 
cession to the gaddi and to the property of the 
Raj Rcasat.is by the male of lineal primo- 
geniture — Younger sons arc entitled to main- 
tenance — The wife of the younger son gets by a 
sohag grant the usufruct of a portion of the 
Raj Reasat — Females are excluded from succes- 
sion — babuana Grants arc >• adc to a male, 
■while sohag grants are made to a female and 
in each case, the grant is for the benefit of the 
male descendants of the grantee — Immoveable 
properties Purchased from Babuana properties 
are accretions to babuana properties. 

The Darbhanga Raj is an ancient and imparti- 
ble Raj and by the Kulachar or family custom, 
“the right of succession to the gaddi and to the 
property of the Raj Reasat, descend s according 
to the rule of lineal primogeniture. Each 
younger son in the family is entitled by way of a 
babuana grant to a portion of the Raj Reasat for 
the maintenance of himself and his male 
descendants in the male line, and the wife 
of a youDger son of a Maharaja of Dar- 
blianga gets by way of a Sohag grant the 
usufruct of a portion of the Raj Reasat for the 
maintenance of herself and her male descendants 
in the male line. Jn each case the property 


village or villages, continue to form part of the 
Raj Reasat from which it is never separated and 
the property granted reverts to the Maharaja of 
Darbhanga for the time being on the failure of 
male descendants in the male line of the grantee. 
Females, widows and daughters and descendants, 
of daughter are excluded from the succession to 
babuana and Sohag properties Babuana and 
sohag lands, descend in the family of Darbhanga 
not to one male heir only but to all the existing 
male heirs in the male line of the grantee as co- 
parceners. The custom by which * females are 
excluded from the succession to babuana and 
sohag properties apply also to cases where there 
has been a partition among co-parceners. Immo- 
veable properties which were acquired from the 
income and profits of the babuana properties are 
to be considered as accretions to babuana pro- 
perties. CP- 77, C. 2.] 

The custom governing the succession to and the, 
inheritance of sohag property is the same as the 
custom governing the succession to and inheri- 
tance of Babuana property. But a Babuana 
grant is made to a male, while a Sohag grant is 
made to a female. In the one case the grant is made 
for the benefit of the grantee and his male descend- 
ants, in the other case, the grant is for the benefit 
of the grantee and her male descendants in the 
male line. [P. 80, C. 1.] 

(c) Hindu Law— Applicability — Darbhanga 
family is governed by the Mithila School. 

The family of the Darbhanga Raj are Hindus, 
and except in so far as customs of the family and 
its branches exist and apply, the members of the 
family are governed by the Mithila School of 
Hindu Law which so far as it applies to this case, 
may be taken as following the Mithakshara of the 
Benares School. [P • 77, C. 2,] 

(d) Words : — " auras Putra Poutradik ” — 
Meaning will be modified by family custom 
as to succession. 

The expression " auras Putra Poutradik " are 
not always words of general inheritance which 
would include females as well as male heirs, but 
the meaning of the expression will be modified by 
any family custom as to succession. 17 Cal. 304 
Distinguished). [P* 80, C. 2.] 

(e) Hindu Law— Joint family — Right to 
partition is necessary incident of the family 
property. 

The right under the Mitakshara. of co-parceoers 
in Hindu ancestral property to have the joint 
property, partitioned is unquestionable, unless the 
property is held under a grant or is subject to a 
custom which expressly or impliedly prohibits any 
partition of the property, which would have the 
effect of defeating the object of the grant or the 
custom. 

(f) Evidence Act, S. 32, sub-S. 4 — State- 
ment of a deceased person as to family oustotn , 
made after controversy is not admissible. 

Evidence oral or documentary as to the 
statements of a deceased person as to the custom 
in a family is not admissible, if it appears that 
such statements were made after a controversy as 
to the custom had arisen. [P. 80, C. 1.] 

(gl Hindu Law — Patition puts an end to co- 
parcenary right s. . m - 

A separation between members of a joint Hindu 
family followed by a partition between them of the 
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ancestral property which would not put an end 
to their co-parcenery rights in the property is 
unknown to the Law. [P. 79, C. 1.] 

(h) Hindu Law — Family custom — General 
usage of custom is not defeated by its not being 
followed in a solitary instance in the family. 

A well-established custom in the family cannot 
be defeated by the fact that in one case the custom 
was not enforced. 

E. Richards and A. M. Dunne — for Ap- 
pellant. 

DeGruyther and K. Brown — for Res- 
pondent. 

Sir John Edge ‘ — The suit in which 
this appeal to His Majesty in Council has 
arisen was brought on the 20th Decem- 
ber, 1906, in the Court of the Subordinate 
Judge of Bhagalpur, by Babu Ekradesh- 
war Singh, who is the appellant here, 
against Musammat Janeshwari Bahuasin, 
who is the widow of the plaintiff’s younger 
brother, Babu Janeswar Singh. The 
plaintiff and his brother were sons of 
Netreshwar Singh, who was younger son 
of Maharaja Rudar Singh of Darbhanga. 

The plaintiff claimed a declaration that 
he was entitled to the properties in suit 
which were owned by and in the posses- 
sion of his deceased brother, a decree for 
possession of those properties, for mesne 
profits, and other reliefs. The property 
claimed consisted of the share which the 
plaintiff’s brother had obtained on a par- 
tition between them of immovable pro- 
perty which had been granted by a babuana 
grant to their father, of immoveable pro- 
perty which had been granted by a sohag 
grant to their mother, of immoveable pro- 
perty alleged to be accretions to the 
babuana property and of accumulations. 
The plaintiff’s claim was based on an 
alleged custom in the family of the Dar- 
bhanga Raj by which widows and other 
females were excluded from all rights to 
the possession of lands held under babuana 
grants or sohag grants. It was alleged by 
the plaintiffs that the properties which 
had been purchased by his father and by 
his brother had been purchased with pro- 
fits which had been derived from the 
babuana property and were to be treated 
as accretions to that property. The defend- 
ant who was in possession, denied the 
existence of any such custom and by her 
written statement put the plaintiff to 
proof of his title to possession. 

I The Darbhanga Raj is an ancient and 
impartible Raj, and by the kulachar , or 
family custom, the right of succession to 


the gaddi and to the properties of the Raj 
Reasat descends according to the rule of 
lineal primogeniture. The younger sons 
of a Maharaja of Darbhanga are styled 
Babus, and by the Kulachar each younger 
son is entitled by way of a babuana grant 
to a portion of the Raj Reasat for the 
maintenance of himself and his male des- 
cendants in the male line, and the wife of 
a younger son of a Maharaja of Darbhanga 
gets, by way of a sohag grant, the usufruct 
of a portion of the Raj Reasat for the 
maintenance of herself and her male des- 
cendants in the male line. 

In each case the property, village or 
villages, granted, continues to form part 
of the Raj Reasat, from which it is never 
separated ; it is entered in the Govern- 
ment Revenue Registers under the name 
of the Maharaja for the time being of Dar- 
bhanga as the proprietor, and the property 
so granted reverts to the Maharaja for 
the time being of Darbhanga on the failure 
of male descendents in the male line of the 
grantee. Babuana grants and sohag grants 
differ essentially in their nature from 
absolute grants, and are subject to the 
kulachar under which they are authorised 
and in accordance with which they are 
made. The family of the Darbhanga 
Raj are Hindus, and, except in so far as 
customs of the family and its branches 
exist and apply, the members of the 
family are governed by the Mithila School 
of Hindu law, which, so far as it applies 
to this case, may be taken as following 
the Mitakshara of the Benares school. 

Maharaja Rudar Singh of Darbhanga, 
by a babuana grant granted to his son 
Babu Netreshwar Singh by way of main- 
tenance as babuana , the dehat milkiat ap- 
pertaining to pergunnah Nisankhpur 
Kusha together with dasturat malikana. 
That grant has not been put in evidence 
in this suit, but the fact that the grant 
was made is proved by a sanad, dated 7th 
Phagun Badi 1257, which was granted 
by Maharaja Rudar Singh to his eldest 
son Maheshwar Singh. That Sanad was 
registered in the registry of Mozuffarpur 
on the 13th February, 1850. The sanad 
shows that babuana grants had also been 
made by Maharaja Rudar Singh to two 
other of his younger sons, and contains 
the following directions : — 

The said Maharaja Kumar Babus shall conti- 
nue in possession of the said pergunnahs. and the 
Government revenue, which shall be due on ac- 
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count thereof, will be paid by them to you, and 
you will pay the same to the Government along 
with the Government revenue of the Raj. The 
sa'd babus shall live in a style befitting the posi- 
tions of Babus, and you shall treat them accord- 
ing to your sense of propriety as a Raja, and in 
a manner befitting their position as Babus.” 

On the death of Maharaja Rudar Singh 
his eldest son Maheshwar Singh succeed- 
ed to the gaddi and the Raj Reasat, and 
became Maharaja of Darbhanga. Maha- 
raja Maheshwar Singh by a sanad, dated 
6th Aghan Sudi \259 Fasli (A. D. 1852), 
granted to Bahuasin Sohagin Mauzah 
Madhapur as a so hag gift. As translated 
in this record the sanad contains the fol- 
lowing clause — “ You and your sons 
and grandsons, etc., shall cultivate or get 
cultivated the Mouzah aforesaid, and 
enjoy the usufruct thereof yourself.” 
Bahuasin Sohagin was the wife of Babu 
Nitreshwar Singh and the mother of the 
plaintiff, and of his late brother. She is 
referred to in the record as Musaminat 
Netrobati Bahuasin. 

The plaintiff’s mother died in 1879. 
His father died in 1883, when the plaint- 
iff and his brother were minors. Until 
the separation of the brothers and a parti- 
tion between them, the effect of which 
will later be considered, the plaintiff and 
his brother were co-parceners in the 
babuana property, which according to 
' Hindu law, was in their joint possession 
1 ancestral property, subject, however, to 
such family custom as applied to it. 
Similarly, the sohag property was ances- 
tral property in which, at the time of the 
t separation and partition, the plaintiff and 
his brother were co- parceners. The plaint- 
iff came of age in lS-'S, and was put in 
possession of th e babuana property and the 
sohag property as manager for the family 
consisting of himself and his brother. 
The younger brother came of age in 1896. 
Soon after the younger brother came ot 
age disputes arose between the brothers, 
they separated and each brought a suit 
against the other to obtain partition ot 
the property in which they were co- 
parceners. Decrees for partition were 
made, and in 1900 the property was par- 
titioned between the brothers. The young- 
er brother died without issue on the 18th 
April, 1906, leaving surviving him his 
wife, who is the defendant to this suit. 
On her husband’s death she took posses- 
sion of the property which he held at tne 
time of his death. Her right totheposses- 
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sion of that property is disputed in this 
suit on the ground that by a family cus- 
tom she as a widow, although entitled to 
money maintenance, was excluded from 
any right to the possession of that .pron 
perty. • - « ■ • * /■ 

The kulachar or family custom under 
which the plaintiff claimed is thus des- 
cribed by him in his plaint: — 

“ I. That the family, to which the plaintiff and 
the defendant’s husband belong, has held from 
time -immemorial the properties known as Raj 
Reasat of Darbhanga, and constituting an im- 
partible Raj. and is governed by the kulachar, or 
family custom, in the matter of succession and 
inheritance as hereinafter mentioned. . . 

2. That by such kulachar and family custom* 
females, either widows or daughters and heirs in 
the female line, are altogether excluded from 
•succession. 

3. That so far as the said Raj Reasat is con- 
cerned, the same descends according to the rule 
of lineal primogeniture on the eldest son of the 
last holder, the other sons obtaining portions of 
the Raj for maintenance and support by way of 
babuana grants. 

4. That in the event of the last holder of the 
said Raj dying without male issue, natural or 
adopted, his younger brother, or, in the absence 
of brother, his nearest agnate, according to the 
rule of lineal primogeniture, succeeds to the 
said Raj to the exclusion of widows and other 
females. 

5. That the incidents of the said babuana pro- 
perties are, that the name ot the Maharaja Baha- 
dur of Darbhanga for the time being stands re- 
corded in the Government Register as the pro- 
prietor of the mouzahs comprised in the said 
properties, and it remains a part and parcel of the 
said Raj, and the Babus holding the said pro- 
perties pay the Government revenue and other 
public demands payable in respect of the said 
mouzahs to the said Maharaja who pays the 
same to Government: and that the said Babus 
and their male heirs in the male line remain in 
possession and enjoyment of the said mouzahs . 
and that on the extinction of the heirs male of the 
grantees in the male line, the said mouzahs to- 
gether with all acquisitions, moveable and immov- 
able, made from the indome thereof, revert to the 
said Raj. 

6. That by virtue of the kulachar aforesaidand 
the incidents of the said babuana grants, on the 
death of any male descendant in the male line of 
any Babu or younger son of the said Raj family 
to whom a babuana grant as aforesaid has been 
made, without male issue, natural or adopted, his 
nearest agnate among the other male descendants 
in the male line of the said grantee succeeds to his 
share in the said babuana grant together with all 
accretions thereto as aforesaid. 

7. That in accordance with the custom of the 
family of Raj Darbhanga usufructs of some vil- 
lage or villages out of the Raj properties are 
granted to females of the family on the occasion 
of their marriages or other ceremonies. The rulB 
of succession and other incidents connected there- 
with are the same as that of babuana, the vil* 
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lages granted to them descend to males of their 
body in unbroken male line ; and on the extinc- 
tion of male issue the said village or villages 
revert to the Raj." 

The plaintiff put forward the follow- 
ing as an explanation of the separa- 
tion and partition between him and his 
brother : — 

“ 16. That after the husband of the defendant 
attained majority, and in consequence of disagree- 
ment between him and the plaintiff, they separa- 
ted and divided amongst themselves the major 
portion of the aforesaid properties and sohag pro- 
perty merely for the sake of convenience, and 
undisturbed enjoyment of usufruct without pre- 
judice to their co-parcenary rights as junior 
members of the Raj Darbhanga family ; but they 
being of junior branch of the Darbhanga Raj 
family, their status as co-parceners in the Dar- 
bhanga Raj family did not come to an end, nor 
did such partition in any way affect or alter the 
nature and incident of their tenure of the said 
grant 

17. That the husband of the defendant died on 
the 18th April, 1906 without any issue, and leav- 
ing plaintiff his full brother, and the defendant 
his widow. 

18. That according to the kulachar or family 
custom referred to above obtaining in the Dar- 
bhanga Raj family, including the junior branches 
thereof, the defendant has no right or title to the 
estate left by her husband ; and the plaintiff as 
the surviving male heir in the family of the 
grantee Mabaraja-kumar Babu Nitreshwar Singh 
and also as a co-parcener in the Darbhanga Raj 
family, is entitled to succeed to and to the posses- 
sion of the estate left by the husband of the defend- 
ant, representing his share of the said grant and 
accretions thereto ; and that the defendant is only 
entitled to suitable maintenance out of the same ; 
and that she is not entitled to succeed to and 
possess the said estates, properties and effects as 
is falsely pretended by her." 

It may be observed that a separation 
between members of a joint Hindu family 
followed by a partition between them of the 
ancestral property which would not put 
an end to their co-parcenary rights in the 
property is unknown to the law. As the 
plaintiff was a party to the suits in which 
the decrees under which the partition was 
effected were made he is not in a position 
to deny as against his brother’s widow 
that partition did in fact take place. He 
may .however, have intended by his plaint 
to represent that the partition between 
him and his brother had not the ordi- 
nary legal effect of a partition between 
co-parceners, and that the custom of the 
Darbhanga Raj family which would ex- 
clude widows from the succession when 
the members of a branch remained joint, 
would equally apply to exclude the widow 
of a separated member of a branch. 


The Subordinate Judge found, as the 
fact was, that there had been complete 
separation between the brothers in food, 
worship, and estate, and consequently, 
that at the time of the death of the 
younger brother in 1906, the plaintiff had 
no co-parcenary interest in any of the 
property in suit. The correctness of that 
finding has not been questioned in this 
appeal. The Subordinate Judge also 
found that there is a valid custom in the 
junior branches of the family of the 
Darbhanga Raj, including the family to 
which the parties to the suit belong, that 
widows do not inherit babuana properties, 
and that the succession and inheritance in 
the case of sohag grants are governed by 
the custom which governs the succession 
and inheritance in the case of babuana 
grants, and he held that notwithstanding 
that there had been complete separation 
between the brothers the custom applied. 
He gave the plaintiff a decree for posses- 
sion of some of the immovable properties 
which the plaintiff claimed, for certain 
moveable property, and for mesne profits. 
From that decree the defendant, the res- 
pondent here, appealed to the High Court 
of Judicature at Fort William in Bengal. 
The learned Judges before whom the ap- 
peal came found that although the 
subjects of babuana and sohag grants would 
on the failure of male heirs in the male 
line of the grantee, revert to the Maharaja 
of Darbhanga for the time being, the 
plaintiff had failed to prove any custom 
by which the widow of a childless and 
separated Babu was not entitled during 
the continuance of a babuana or sohag grant 
to hold for a Hindu widow’s interest the 
property which her separated husband 
had held under a babuana or sohag "rant 
and, consequently, applying the rifles of 
the ordinary Hindu law, those learned 
Judges decided that the plaintiff had failed 
to prove as against the defendant that he 
was entitled to the possession of any of 
the property in suit, and by their decree 
set aside the decree of the Subordinate 
Judge and dismissed the suit. From that 
decree this appeal to His Majesty in 
Council has been brought. 

Some statements deposed to by witness- 
es who were called, and some of the 
documents which were put in were not 
admissible as evidence in this suit. It 
seems to have been overlooked at ane 
period of the suit that evidence, oral or 
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documentary, as to statements of a decea- 
sed person as to the custom in a family 
is not admissible if it appears that such 
statements were made after a controversy 
as to the custom had arisen. There is, 
however, abundant evidence to prove 
what was the custom in this family of the 
Darbhanga Raj which applied to babuana 
grants and sohag grants and to accretions 
to babuana immoveable property. 

Their Lordships are of opinion that the 
Subordinate Judge arrived at a correct 
conclusion on the evidence that the cus- 
tom governing the succession to and the 
inheritance of sohag property is the same 
as the custom governing the succession to 
and the inheritance of babuana property. 
In the High Court, Mr. Justice Richard- 
son held that sohag property is similar in 
its nature and incidents to babuana pro- 
perty, and is governed by similar con- 
siderations, and Mr. Justice Sharfuddin 
did not dissent from that view. Their 
Lordships find that, except that a babuana 
grant is made to a male while a sohag 
grant is made to a female, there is no 
difference so far as the right to succession 
to the property is concerned between a 
babuana grant and its incidents and a 
sohag grant and its incidents. In the one 
case the grant is made for the benefit of 
the grantee and his male descendants in 
the male line, in the other case the grant 
is for the benefit of the grantee and her 
male descendants in the male line ; in each 
case, females, widows and daughters and 
the descendants of daughters are by the 
custom applying to such grants excluded 
from the succession, and on the failure of 
such male descendants in the male line 
the property granted reverts to the Maha- 
raja of Darbhanga for the time being. 
The general evidence as to custom upon 
which their Lordships have found that 
widows are excluded from the succession 
to babuana and sohag properties, includes 
and is strongly supported by instances 
in this family of Darbhanga of widows, 
who would otherwise have been entitled 
to a Hindu widow’s interest, having been 
excluded from, or not having claimed, 
possession on the death of their husbands. 

In some of the babuana sanads which 
are in evidence in this suit the words 
which have been regarded in the Lourt 
below as words of limitation are in e 
vernacular auras putra poutradtk . As to 


those sanads, Mr. Justice Sharfuddin in 
his judgment in this case said : — 

" From the copies of sanads (Exhibits 20 A, 
20 B., 20 C. 20 D, and 20 E) it is clear that female 
children and daughters' sons were excluded from 
the inheritance of the babuana properties. The 
expression used in the sanads are auras putra 
Poutradik, which means sons born of the loins. 
I take it to mean that so long as there is one 
descendant of this description, the properties 
granted are not to revert to the Raj. M 


That construction is consistent withl 
the evidence as to those babuana grants tol 
which their Lordships attach importance,! 
and their Lordships are unable to regard! 
them as words of general inheritance! 
which would include female as well as. 
male heirs. In this connection the attend 
tion of their Lordships has been drawn to! 
the judgment of this Board in Ram Lai ' 
Mookerjee v. The Secretary of State (I) in 
which it was held that in Bengal in a 
gift to a man the vernacular words putra 
poutradi kramc would be read as words of 
general inheritance, and would include 
female as well as male heirs where by law 
the estate would descend to such heirs. 
Babuana grants could not be made under 
the ordinary Hindu Law, but they are 
authorised by the custom which excludes 
females from the succession. Their 
Lordships must regard the words auras 
putra poutradik as used in these sanads as 
words of limitation consistent with the 
custom, and not as words of general 
inheritance. 


Their Lordships having found that 
under the custom which applies to the 
branches of this family widows are ex- 
cluded from all right to succeed to 
babuana property or to sohag property, it 
is necessary to consider whether that 
custom, which has been proved to apply 
where the members of the branch remain 
ioint, can, without evidence that it has 
seen applied where the members of a 
branch have separated in food, worship, 
and estate, be held to exclude the widow of 
a. childless and separated member from a 
Hindu widow’s interest in the babuana 
in d sohag properties which had been held 
by her husband as his separate property. 
In this case it is clear that until the 
brothers separated the babuana and sohag 
properties were held by them, subject to 
the terms of the grants and the custom, as 
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joint ancestral property in which their 
rights were those of co-parceners. 

The right under the Mitakshara of 
co-parceners in Hindu ancestral property 
to have the joint property partitioned is 
now unquestionable unless the property is 
held under a grant, or is subject to a 
custom, which expressly or impliedly 
prohibited any partition of the property 
which would have the effect of defeating 
the object of the grant or the custom. It 
has been contended that there can be no 
partition of babuana or of sohag property 
in this family of Darbhanga, and that 
to allow that babuana and sohag property 
could be partitioned would be to frustrate 
the very object with which babuana grants 
and sohag grants have been made and the 
very object with which the custom in the 
family of the Darbhanga Raj authorised 
the making of such grants by the Maha- 
raja for the time being of Darbhanga that 
object being to provide by a grant of 
lands suitable maintenance, having re- 
gard to the position of the family, for the 
grantee, and his or her male descendants 
in the male line, and to relieve the 
Maharaja of Darbhanga from the possibi- 
lity of havingifrom time to time to provide 
for such descendants* maintenance by 
gifts of money. In support of the con- 
tention that there can be no partition of 
babuana property reference has been made 
to the judgment of this Board in 
Duvgadut Stngh v. Ramcshwar Stngh (2) 

That case related to a babuana grant in 
this family of Darbhanga. Their Lord- 
ships in that case stated that those who 
for the time being are entitled to be main- 
tained out of babuana property “ cannot 
have it divided amongst them by proceed- 
ings in the nature of partition.” The 
statement referred to, although doubtless 
correct, cannot be regarded as an 
authority binding in this appeal, as it 
was made upon a concession as to facts 
which were not proved, and which cer- 
tainly would not be proved by the 
evidence in this suit. The concession 
which was made by counsel in that case 
was that lands which had been granted to 
Kirkat Singh by a babuana grant descend- 
ed to the eldest male heir of the grantee 
to be held, or managed by the person to 
whom they descended for the mainten- 

• * 
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ance of the family. The evidence in this 
suit proves that babuana and sohag lands 
descend in the family of Darbhanga, npt 
to one male heir only, but to all the exist* 
ing male heirs in the male line of the 
grantee as co-parceners. 

Apart from the general evidence that 
females are excluded from the succession 
to babuana and sohag properties there is 
little evidence, and that apparently merely 
evidence of opinion, that -the rule as to 
the exclusion of females from a succession 
applies where there has been a partition. 
It is probable that there have been few 
instances in this family of Darbhanga of 
a separation in food, worship and estate 
in which this question as to the right of a 
female to succeed to babuana or sohag 
property could have arisen. It is doubt- 
ful that with the exception of the present 
case and the case of Musammat Ghanlata 
who was the widow of Babu Ghansham 
Singh, there has been any case in which 
a separated and sonless member of a 
branch of the Darbhanga family had a 
■ wife who survived him. 

M usammat Ghanlata’s case occurred in 
a branch which descended from Maharaja 
Madho Singh, from whom the present 
Maharaja of Darbhanga descended 
through Maharaja Rudar Singh who made 
the babuana grant in this casQ. Ramput 
Singh, who was a younger son of Maha- 
raja Madho Singh, had a babuana grant, 
he had six sons, one of whom was Dha- 
ramput. Dharamput had by his wife 
Dharamlata a son Ghansham Singh, who 
had by his wife Musammat Ghanlata two 
daughters but no son. Ghansham’s 
daughters married and had male issue. 
Ghansham Singh separated from his 
uncles and cousins and obtained posses- 
sion of his father’s sixth share of the 
babuana property of that branch. On 
Gaanshan Singh’s death his widow 
Musammat Ghanlata entered into posses- 
sion of his one-sixth share of the babuana 
property as hers by right of inheritance, 
and in the presence and with the know- 

i eJg w G °J the a & nates of her deceased 
husband she was registered as the pro- 

prietor of that one-sixth share, and held 

possession of it for 16 years until she 

died. A few days before she died Mus - 

animat Ghanlata executed an ckrarnama 

in which she stated that by custom she 

had no title to the share, and alleged that 
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she had been permitted to hold possession 
of it merely by way of maintenance. 

It is obvious that she executed the 
ehrartiama as a compromise to secure, if 
possible, 400 bighas of the lands for her 
grandsons, who were sons of her daugh- 
ters. No explanation satisfactory to 
their Lordships of the reason why Mus- 
ammat Ghanlata was allowed to take and 
to hold possession of her late husband’s 
one-sixth share, and why the custom was 
not enforced in her case, has been forth- 
coming. It is possible that, owing to the 
novelty of the position, the parties who 
were concerned were in some doubt as to 
their rights under the custom. However 
that may have been, their Lordships 
are of opinion that a well-established 
custom in the family cannot be defeated 
by the fact that in one case the custom 
was not enforced. The subsequent his- 
tory of Ghansham’s one-sixth share, so 
far as it is known to their Lordships, is 
inexplicable. 

Their Lordships hold that the custom 
in this family of the Darbhanga Raj by 
which females are excluded from the 
succession to babuana property and to 
sohag property applies in this case not- 
withstanding the separation and the 
partition which was effected by the plaint- 
iff and his late brother, and consequently 
that on the death of his brother the plaint- 
iff became entitled to the possession and 
enjoyment of the babuana property and of 
the sohag property which his brother held 
at the time of his death. 

Their Lordships agree with the Subor- 
dinate Judge, for the reasons stated by 
him, that the immoveable properties 
which were acquired from the income 
and profits of the babuana properties are 
to be considered as accretions to the 
babuana properties, and they hold that 
the plaintiff became, on his brother’s 
death, entitled to the possession and 
enjoyment of those immoveable proper- 
ties. Their Lordships are not satisfied 
that the plaintiff proved a title to the 
possession of any of the movable pro- 
perty or accumulations which he claimed# 
The defendant was and is entitled to 
money maintenance, and as no substan- 
tial offer of adequate maintenance was 

made, their Lordships consider that the 

claim for mesne profits should be dis- 
allowed. 


Their Lordships will 'humbly advise 
His Majesty that the decree of the High 
Court should be set aside ; that the appel- 
lant should have a decree for the posses- 
sion of the immoveable properties in suit 
excepting Nos. 15, 19 and ^1 of Schedule 
3, and No. 10 of Schedule 4 (A), and 
that in other respects the decree of the 
Subordinate Judge should be varied by 
dismissing the suit ; that it be declared 
that the respondent is entitled to be paid 
monthly during her life, unless the pro- 
perty reverts in the meanwhile to the 
Maharaja of Darbhanga for the time 
being, future maintenance at the rate of 
Rs. 15,001 per annum, such maintenance 
to be a charge upon the immoveable pro- 
perties which the appellant will recover 
by the order in this appeal ; and that no 
costs be allowed to either side in the 
High Court or in the Court of the Sub- 
ordinate J udge. 

Their Lordships consider that if the 
appellant and his brother had not effected 
a partition, this litigation might have 
been avoided. No costs of this appeal 
will be allowed to either side. 

T. R. R. Appeal allowed. 

Solicitors for Appellant — W. W. Box 
and Co. 

Solicitors for Respondent — T. L. Wilson 
and Co. 


A* I- R* 1914 Privy Council* 

(From Calcutta) 

20th July, 1914* 

Lords Dunedin, Atkinson and 
Sumner, Sir John Edge and 
Mr. Ameer Ali. 

( Maharaja ) Surja Kanta Acharjya — 
Appellant 

v. 

Sarat Chandra Roy Chowdhuri— Res- 
iondent. 

(a) Privy Council — Practice — Concurrent 
tidings of fact. 

With reference to the concurrent findings on 
n issue of fact, the well established rule of this 
loard is not to consider what conclusion they 
ou Id have arrived at if the matter was for the 
rst time before them but whether it bas been 
iiabiished that the Courts below are clearly 
rong. All n v, Quah.'c Warehouse Comptny. 
18*7/ 12 A. C. iOt = 56 L. T. 30=56 L. J. 

C ' ) 6 ‘ fP. 84, C. 2J 

(b) Acquiescence — Proceedings of publto 
ffloials—Their determinations of dispute* are 
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of high value — Long acquiescence and subse- 
quent transacttofis on their basis though not 
estoppels, cannot be disturb'd without clear 
proof of error — Evidence Act , S. 35. 

In proceedings before the Deputy Collector in 
reference to boundary disputes between neigh- 
bouring owners, boundaries were fixed and the 
Thah prepared and settlement made on its basis. 

These proceedings are in truth determinations 
of public officials of the matters in dispute, all the 
parties interested beiDg given an opportunity of 
making their claims, raising their objections and 
producing their evidence. Though parties are 
not estopped by the decisions arrived at, they are 
obviously of high authority and when acquiesced 
in by all the parties interested for a length of 
time and made the basis of important transactions, 
should not be disturbed except upon clearest 
proof that they are erroneous. [P. 85, C. 2.] 

(c) Bengal Land Revenue Sales Act (XI of 
1859) — Limitation against purchaser runs 
from date of sale — Sale free from encum- 
brances. 

Under the provisions of Act XT of 1859, revenue 
sales are held free of encumbrances and as the 
right by adverse possession claimed is at its best 
only an encumbrance on the Mahal purchased 
limitation runs against the purchaser only from 
the date of the sale and if the suit is within 12 
years from that date it is not barred. [P. 83, C. 2.] 

DeGruythtr and B . Dube — for Appel- 
lant. 

E. Richards and A. M. Dunne — for Res- 
pondent. 

- Lord Atkinson : — This is an appeal 
from the judgment and decree, dated the 
22nd May, 1908, of the High Court of 
Judicature at Fort William in Bengal, 
affirming a judgment and decree of the 
27th March, 1905, of the Court of the 
Subordinate Judge of Rajshahye. 

The action out of which this appeal 
arises was brought by the respondent as 
purchaser at a sale held under Act II of 
1859 in consequence of the non-payment 
by the owner of the Government assess- 
ment of the Kas Mahal Shyampur Pahar- 
pur situate within the Pergunna Sersha- 
bad, and No. 218 on the Touzi of the 
Maldah Collectorate, to recover possession 
of about 2,720 bigJtas of the Mouzah Nij 
Shampur alleged to form portion of the 
said Khas Mahal , the possession of which 
was withheld by the appellant, and for 
damages for mesne profits and further 
relief. This sale was held on the 1 4 th of 
January, 1891, and duly confirmed on the 
15th of March following. 

The appellant relied upon two defences 
— First, that the land, the possession of 
which was sought to be recovered, styled 
for convenience the laud in dispute, did 
not form any portion of the mahal so pur- 


chased by the respondent, and, secondly 
that even if it did, the appellant and those 
through whom he claimed had held pos- 
session of this land adversely to all per- 
sons having claims upon it continuously 
since, if not before, the year 1859 up to 
the present time, and that the respon- 
dent’s claim was therefore barred by the 
Limitation Act. In anticipation of this 
second defence the respondent, in his 
plaint, alleged that this adverse possession, 
even if proved, was under the provisions 
of Act XI of 1859 only an incumbrance 
on the mahal purchased, that on sale this 
latter was vested in him free from all 
incumbrances, including the incumbrance 
thus created, and that consequently his 
right to recover possession was not bar- 
red by the Limitation Act. 

It was admitted by Mr. DeGruyther, on 
behalf of the appellants, that on the 
failure of an owner to pay the Govern- 
ment assessment, his estate or interest in 
the land is forfeited, or rather, determined, 
and that under such a sale as that which 
took place in this case, what was sold was 
not the interest of the defaulting owner, but 
the interest of the Crown, subject to the 
payment of the Government assessment, 
and that therefore the time limited by the 
Limitation Act only commenced to run 
from the date of the sale, in this case the 
14th January, 1891. If this be so, then, as 
the action was instituted on the 23rd 
December, 1902, the statutory period of 
12 years had not elapsed before the latter 
date, and the claim of the respondent to 
recover was unaffected. This defence 
may be accordingly put aside. There 
remains the part and parcel question. 

In order to appreciate the respective 
contentions of the parties litigant, and the 
rulings of the Courts below upon this 
question, it is necessary to refer shortly 
to the history of those properties of which 
the land in dispute is alleged to have 
formed part. 

It was not, their Lordships think, 
disputed that at the time of the decennial 
settlement of Bengal, one Chandra Nara- 
yan Roy was the zemindar of the pergun- 
nah Sershabad, and that the permanent 
settlement of 1793 was made with him in 
respect of that pergunnah. Neither was 
it disputed that at the time of this settle- 
ment Chandra Narayan Roy improperly 
returned as debottav lands, i. e, t lands 
devoted to religious purposes, apd there- 
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fore un assessable to Government revenue, 
portion of ei<?ht tnouzaks or villages forming 
portion of the pergunnah Sershabad. The 
Crown being misled by this untrue state- 
ment subsequently instituted proceedings 
under Regulation 2 of 1*1 1 dealing with 
such matters, to deprive by way of re- 
sumption, Chandra Narayan Roy and his 
successor of the land so untruly described. 
The Crown represented by the Indian 
Government obtained a decree for resump, 
tion of this latter land on the 24th of 
December, 1834, which was on appeal 
confirmed by the Special Commissioner 
on the 18th of June, 1836. Possession of 
the misdescribed land having been thus 
obtained by the Government, they unified 
it and constituted it a Kites Mahal . 

The main contention of the appellant 
has been that as Chandra Narayan Roy 
was the owner under the permanent settle- 
ment of the entire pergunnah of which 
the land so resumed formed part, the 
burden of proving that the land in dispute 
formed portion of the land so resumed 
rested upon the respondent, and that in 
so far as he failed to discharge that burden 
the lands in dispute must be taken to 
remain and be vested in the appellant, the 
successor-in-title to Chandra Narayan 
Roy, as his property. This contention, 
though in the main, in their Lordships’ 
view sustainable enough, is in one respect 
mistaken, namely this, that it was com- 
petent for the Crown in the year 1859, 
when making the settlement under which 
the respondent in effect claims to have 
added to the resumed land, other land 
then belonging to it and made a grant of 
both combined. Such difficulty as the 
case presents arises altogether from one’s 
inability to identify by metes and bounds 
the land actually resumed, and it is to this 
point the appellants’ counsel have directed 
their lengthy and ingenious arguments. 

Three attempts have been made to fix 
the boundaries of this land and to defini- 
tely ascertain its position and extent in 
1838, in 1840, and in 1848 respectively. 
Both the Courts below have found that 
the last of the three, namely, that made in 
1848, was so successful that the accuracy 
of the result then arrived at was not 
before them successfully impeached. It 
is embodied in the map of the survey of 
the village of Shyampur-PaharpUr sur- 
veyed in April, 1848, a copy of which 
numbered Map 2 was given in • evidence. 


The conclusions of the Courts below on 
this point being concurrent findings on an 
issue of fact the well established rule of 
this Board in such cases is, as stated by 
Lord Herschell in Allen v. Quebec Ware- 
house Co. ( •) this : - 

“ Their l.ordsbps Ho not cons’der that the 
question th« y have t » determine is what conclu- 
sion they would have arrived at if the matter had 
for the first time come before them, but whether 
it has been established that the judgments of the 
Courts below, were clearly wrong.” 

It is vital to the appellants’ case that 
this should be shown on his behalf, for 
this reason that after the decree for re- 
sumption of the misdescribed debottar 
lands had been enforced, and the Gov- 
ernment assessment upon them fixed, 
Chandra Narayan Roy declined to take 
the grant of them offered to him by way 
of settlement, and thereupon a lease or 
I java settlement of them was made to one 
Shib Chandra Chatterji for a term of 20 
years from the 1st of May, 1838. On the 
expiration of this term, after some delay, 
a grant by way of final settlement of this 
KhasMwal , was, on the 27th of Sep- 
tember, 1859, made to Jogendra Narayan 
Roy, a younger son of Chandra Narayan 
Roy. By successive transfers made from 
time to time this Mahal ultimately be- 
came vested in Udoy Chandra Bothra, 
the defaulting owner, upon whose failure 
to pay the Government revenue, it was, 
as already mentioned, sold to the res- 
pondent on the 14th of January, 1891. 

Now the Subordinate Judge lias found 
(p. 383) that the permanent settlement of 
this Mahal ( Towzi No. 218) in September, 
1859 “ was undoubtedly made upon the 
Thak and Revenue Survey of 1847-1848.” 
And the High Court have found as a fact 
(p. 410), that 

“ the settlement of 1859 was made on the basis 
of the survey map whether that map was right or 
wrong, and whether it differed from the Tana- 
band* of 1840 and the settlement of 1838 or not. 
That it was wrong there is not a particle of evi- 
dence to show. It was always acted upon, and 
must be taken to be the best evidence of what 
was settled in 1859 ” 

It was contended before their Lordships, 
as before the Courts below, that on a 
comparison of this survey map of 1848, 
with the proceedings in the Court of the 
Collector of Maldah on the 18th of June, 
1838, before Mr. Edward Latour, " in 
the matter of the settlement of Khas 

(1) (1887) 12 A. C. 101*56 L. T. 30*36 L. J. 

(P.C.) 6. 
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Mahal Taraj Shyampur Paharpur decreed 
under Regulation 2, 1819,” and the 
Rubokari dated the 11th March, 1840, of 
Mr. William Bell (Deputy Collector of 
the District of Maldah (p. 274, R.) and 
with the map prepared by him entitled 
Sinianabttnai map prepared by him, it 
would be found that the area of the land 
alleged to have been resumed according 
to the Revenue Survey was largely in ex- 
cess of the 20,254 bighas which in the pro- 
ceedings before Mr. Latour they are 
found to measure, that the survey was 
consequently plainly inaccurate, and the 
findings of both the Courts below as to its 
being unimpeachable were, therefore, 
clearly wrong. 

This contention is dealt with in the 
Courts below, and especially by the High 
Court in their judgment at pages 410 and 
411. The so-called map prepared by 
Mr. Bell is in truth no map at all. It is 
a picture containing lineal measurements, 
made in different directions, estimated in 
Rasis, from a peg identified as one of 
those placed by Mr. Latour. No 
superficial areas were measured of the 
contents ascertained. In the order 
made by Mr. Bell on the 11th of 
March, 1840, it is recited, amongst other 
things, that the boundaries of the Khas 
Mahal were taken by Mr. Latour by fix- 
ing pegs in certain places and measuring 
from i these pegs in certain directions, 
but that several of these pegs had been 
swept away, that at the time of Mr. La- 
tour’s settlement the River Bhagirathi 
flowed below and to the west of a certain 
palm tree treated by Latour as a land- 
mark for the purpose of his measurements, 
namely the Panchatara palm tree at 
Dhoka, that there was Majh Dearah to 
the west of this river, and to the west 
again of that Majh Dearah the River 
Ganges flowed, that all the lands of this 
Majh Dearah were diluviated, that the 
two rivers became united, and the former 
bed of the latter river became Dearah. 
The physical features of the Khas 
Mahal thus became altogether changed. 

In addition, the question of this alleged 
excess in the survey was elaborately dealt - 
with in the proceedings instituted in the 
Court of the Thakbast Deputy Colleotor 
of the district of Bhagalpur and Maldah 
in reference to disputes arising between 
the owners of the neighbouring Mouza of 
Sherpur Bhandar, and Ram Chandra Roy 


and other, as owners of this Mouza Shyam- 
pur Parhapur touching the boundaries be- 
tween these rnouzas . In the order made 
by the Deputy Collector on the 1 1th May, 
1*48, the proceedings before Latour and 
Bell, respectively, are cited at length, 
the alleged excess is dealt with, and 
it is ordered that the Hadbast of the 
whole of this property in dispute should 
be made within the circuit of Shyampur 
Paharpur, that a perwana should be writ- 
ten to Syed Ata Hossein Peshkar, direct- 
ing him to make the Hadbast thereof and 
that a copy of the proceedings shall be 
forwarded to the Superintendent of Thak- 
bast for final orders with respect to the 
excess lands. 

In pursuance of this order the case 
came before the Superintendent of Surveys 
for re-trial, and by his order, dated the 6th 
of March, 1849, ,reciting again at length 
the proceedings before Messrs. Latour 
and Bell, and stating the cause to which 
this excess was due it was ordered that the 
appellant’s objections should be disallow- 
ed and that the lands which the Deputy 
Collector considered to be excess lands 
should be held to be intrinsically the land 
of Shyampur Paharpur Government Khas 
Mahal belonging to Chandra Chatterji, 
the respondent in that case, and that the 
Thak prepared by the said officer should 
be maintained and confirmed. These 
last proceedings, like those preceding them 
are in truth determinations by public 
officials of the matters in dispute, all the 
parties interested being given the oppor- 
tunity of making their claims raising their 
objections, and producing their evidence. 
The parties to them are, no doubt, not 
estopped by the decisions arrived at, as 
they would be in regular proceedings in 
Courts of law, but these determinations 
are obviously of high authority, and when 
acquiesced in by all the parties interested 
for a length of time, and made the basis of 
important transactions, should not be dis- 
turbed unless upon the clearest proof that 
they are erroneous. Their Lordships have 
not found that the comparison of Bell’s 
map with the Survey map is sufficient to 
lead them to the conclusion that the latter 
is, save possibly in one respect, erroneous, 
nor have they discovered anything in any 
of the proceedings subsequent to the year 
1848 to lead them to think so. The bed 
of the Ganges is apparently included in 
the mah a l according to the survey map, 
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but this does not form part of the lands 
in dispute, and if it belonged to the Crown, 
as it is contended it did, it would be vest- 
ed in the purchaser by the settlement of 
the 27th September, 1859. The finding 
of both Courts that the survey formed the 
basis of the settlement has not been impe- 
ached, and their Lordships, on full consi- 
deration of all the evidence, find them- 
selves unable to come to the conclusion 
that the other concurrent finding of fact, 
namely, that the survey map is accurate, 
was clearly wrong. They are, therefore, 
of opinion that the judgment and decree, 
appealed from should stand, and that this 
appeal should be dismissed with costs, 
and they will humbly advise His Majesty 
accordingly. 

T. a. R. A ppcal dismissed . 

Solicitors fov Appellant — T. L, Wilson 
and Co. 

Solicitors for Respondent — W. W. Box 
and Co. 

A.I.R. 1914 Privy Council* 

(From Upper Burma) 

27th April* 1914* 

Lords Moulton and Parker of 
Wadeington, Sir John Edge and Mr. 

Ameer Ali. 

Nga Lu Gale — Appellant 

v. 

Nga Po Than — Respondent. 

Limitation Act, Art. 145 — Oil-well mortga- 
ged — Redemption suit is goverticd by 30 years 
period — Sale by mortgagor more than 1 2 years 
prior to suit for redemption bars redemption — 
Adverse possession. 

Plaintiff mortgaged an oil-well in Burma in 
1875 and also in 1879 for a further advance by 
Parabaik document. The mortgagor (plaintiff) 
sued for redemption in 1908. The defendant con- 
tended that the second transaction was a sale. 

Held that if the second transaction amounted 
to a sale the vendee was in adverse possession for 
over 12 years, and that if it was a mortgage the 
right to redeem accrued more than 30 years be- 
fore suit and in either case the suit was barred. 

Lowndes — for Appellant. 

Respondent — Ex parte. 

Facts : — This was a suit for redemp- 
tion of an oil-well mortgaged by the plain- 
tiff’s father to the defendant in 1875 for 
Rs. 500. The further sum of Rs. 200 was 
advanced by the defendant on the same 
security in 1879. This latter advance was 
evidenced by a Parabaik document. The 
mortgagee deepened the well at his own 
cost. The mortgagor contended that this 
latter document created only a further 
charge, while the mortgagee contended 
hat the transaction was a sale out and out. 


The suit was filed in the District Court 
of Mag we. The defendant contended 
further that the well in suit was on State 
land and therefore the revenue Court had 
jurisdiction under Section 53 of the 
Upper Burma Land and Revenue Regu- 
lation to the exclusion of the Civil Courts. 
The District Court rejected the plea of 
want of jurisdiction and held that the 
Parabaik document was a mortgage and 
not a sale. On appeal to the Court of 
the Judicial Commissioner it was held the 
suit was to establish an interest in the 
State land and was therefore not triable 
by a Civil Court. The mortgagor there- 
upon initiated proceedings in the Special 
Revenue Officer’s Court which held that 
it had no jurisdiction as the well was not 
on state land. Thereupon the mortgagor 
moved the Judicial Commissioner to re- 
view and the Judicial Commissioner on 
review held that the defendant was bound 
to show that the mortgage was converted 
into a sale by the subsequent transaction. 
The mortgagee therefore appealed to His 
Majesty in Council. 

Lord Moulton : — Their Lordships are 
of opinion, that, upon the evidence before 
the Judge at the trial, more especially the 
evidence of the witnesses called for the 
plaintiff, it was satisfactorily restablished 
that the second, transaction was a sale. 
They are also of opinion that, even if the 
Court were of opinion that there was no 
reliable evidence as to the nature of the 
second transaction, so that the rights of 
the parties must be settled by the first 
transaction, the result of the action would 
be the same, inasmuch as in that case the 
Statute of Limitations would apply, be- 
cause the plaintiffs right to redeem would 
have accrued more that 30 years before the 
action, and nothing was proved which 
would take the case out of the Statute. 
Their Lordships, therefore, agree with the 
decision of the learned Judge of first in- 
stance, and are of opinion that it ought 
to have been affirmed by the Judicial 
Commissioner, and they will humbly 
advise His Majesty that the decision of 

the Judicial Commissioner should be set 
aside with costs, and the decision of the 
first Court restored. The respondent must 
pay the costs of this appeal. 

v. v. c. -A ppeal allowed » 

Solicitors for Appellant — Arnould and 
Son. 
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* *A* I* R> 1914 Privy Council* 

(From Madras.) 

8th June, 1914- 

Lords Dunedin and Moulton, 

Sir John Edge and Mr. Ameer Ali. 

Ravi Veeraraghavulu and others — Defen- 
dants- Appellants 

v. 

B. Venkata Narasimlia Naidu — Plain- 
tiff- Respondent. 

Privy Council Appeal No. 92 of 1912. 

(a) Second Appeal — Madras Rent Recovery 
Act, Ss. 9 and 69— S. 372, C. P C ( Act 
V HI of 1859) — Second appeal lies to the High 
Court from Order of District Judge affirming 
a decree of the Collector. Suit under Section 9 
by landlord for enforcement of patta. 

Though Section 69 of the Madras Rent Reco- 
very Act (VUI of 1865) provides only for one 
appeal from the Collector to the District Judge as 
the provisions of Section 372 of the Civil Proce- 
dure Code (Act VIII of 1859) the Jaw then regu- 
lating the procedure in moffussil Courts recogni- 
sed a special appeal to the Sudder Court from 
Subordinate Courts and under C. P. C; (Act 
XIV of 1882)ian appeal lies to the High Court from 
the District Judge unless the right is taken away 
by legislation, and the uniform practice has been 
to prefer second appeals since the Act. A second 
appeal is competent in suits by a landlord for en- 
forcing the acceptance of a patta under Section 
9. (1910) 33 Mad. 177=6 I. C. 988 = 37 I. A. 

110 (P. C.) referred to 26 M, 518=13 M. L. J*. 
296 approved. 

(bJ Privy Council — Longstanding practice of 
permitting untenable second appeals would be 
upheld. 

Their Lordships would not interfere with a 
longstanding ipractice even if they thought there 
was an implied rule against second appeals lying 
from the decisions of the District Judge with res- 
pect to adjudications under an Act by the Collec- 
tor. 

(c) Civil P. C..S. 100 (S., 581 C. p. c. 

1882) — Interference by High Court. 

The competency of the High Court under 
S. 584, C P. C. (Act XIV of 1882) is confined to 
questions of law and procedure and a concurrent 
finding of fact cannot be set aside. ( 1891 ) 18 
Cal. 23=17 1. A. 122=5 Sar. 560 (P. C.) ap- 
proved. ^ 

DeGruyther and J. M. Parihh — for Ap- 
pellants. 

E. Richards and K. Broun — for Res- 
pondent. 

Mr- Ameer Ali : — These consolidated 

appeals from certain decrees of the Hio-h 
Court of Madras arise out of a number*of 
suits brought by the plaintiff-respondent 
in the Court of the Head Assistant Collec- 
tor of the Bezwada division,- under the 


provisions of Section 9 of the Madras 
Rent Recovery Act (VIII of 1865). The 
object of all the actions was to enforce 
by legal process the acceptance by the 
defendants of the pattas or leases he had 
tendered to them. 

The scope of the material sections of 
Madras Act VIII of 1865 was considered 
by their Lordships in Parthusarathi Appa 
Row v. Chavandra Venkata Narasayya (1), 
it is sufficient, therefore, to say in this 
case that under this Act the landlords are 
required to enter into written engage- 
ments with their tenants, in default of 
which no suit is maintainable to enforce 
the terms of the tenancy and that in case 
of the refusal by the tenant to accept a 
patta “such as the landlord is entitled 
to impose, ” the landlord can proceed 
under Section 9 to enforce the acceptance 
by a summary suit before the Collector. 

It has to be remarked that in the 
Madras Presidency, or certain parts 
thereof, irrigated lands on which are 
grown what are called “ wet crops, ’’ are 
generally subject to a higher rate of rent, 
either in kind or in cash, than those 
which yield only “ dry crops, ” and that 
it is usual for the zamindarsto enter into 
yearly engagements by tendering pattas 
from year to year and obtaining mtichi - 
likas or counterparts executed by the 
tenants evidencing the acceptance of the 
terms of the lease. 

Shortly stated, the respondent’s case as 
made in his plaint, is that the ryots, the 
defendants in the suits, prior to Fasti 1283 
(approximately corresponding to 1876), 
paid rent for the lands in their occupation 
on the A sara or produce-sharing system, 
that in that year an arrangement was 
come to between them and the zamindar 
by which a money payment “ was sub- 
stUuted for the share of the produce, ” 
that this arrangement, however, was 
subject to the condition that whenever 

the lands were fit for wet cultivation the 
wet rates would be settled.” And he 

went on to add in paragraph 3 of the 
plaint : — 


k * — mo icnueren patta 

Hereunto annexed having been newly broughl 

nffi7- er | '^ et clI ! 1 t,vat ‘ 1 0 ?- and on the plaintiff's 
officials demanding defendant to accept the agree- 
ment as in the surrounding villages in respect ol 
wet crop cist, he (the d;iendaut» having refused 
to do so. the Asarq Patta with the rates prevail- 


(l) [1910] 33 Mad, 177 
110 (P. C.) 


I. C. 988 = 37 I. A 
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ing under the immemorial system of sharing the 
grain heap (Palambaram system was tendered 
for the wet land cultivated by him the defendant) 
for this year. As the defendant taking advantage 
of this, refused to come to any agreement in 
respect of the dry land also lor which there was 
no dispute at all. the rates and babuts ia respect 
not only of the said wet land, bat also of the 
remaining dryland, were as usuil entered in the 
said patta. All the terms of the tendered pitta 
so far as they are connected with the Asara 
system are applicable to the Asara system, and 
the remaining ones totho Veesabadi system." 

The ryots in their defence alleged that 
the arrangement introducing the Veesa- 
badi or cash system into their villages 
was intended to be and was in fact per- 
manent in character ; that some years 
later ( Fasli 1292) when the money rates 
were revised, the Veesabadi system was 
accepted as the basis of the new settle- 
ment ; that recently they had been able, 
without any assistance or contribution 
from the plaintiff, to make their lands 
irrigable and fit for wet cultivation, and 
that the plaintiff was not entitled to 
revert to the sharing system and thus 
indirectly to enhance their rents with- 
out the interposition of the Collector’s 
Court. 

On these allegations of fact the parties 
went to trial. The issues framed by the 
Head Assistant Collector are not very 
clearly worded, but they sufficiently 
indicate the main points for determina- 
tion, viz., whether the substitution of the 
Veesabadi for the Asara system in the 
defendant’s villages was permanent in 
its character or, in other words, was the 
plaintiff zamindary entitled to revert to 
the sharing-system on the lands being 
made irrigable by the tenants. 

The Collector on the evidence held in 
substance that the conversion of the 
Asara rates into cash payment in 12*3, 
which was confirmed in 1292, and had 
been acted upon ever since, was a per- 
manent arrangement, and that the plaint- 
iff was not entitled to impose on the 
tenants on the Asara basis. He accord- 
ingly dismissed the plaintiff s suits with- 
out entering into the questions raised in 
the latter part of paragraph 3 of his 
plaint. 

On appeal by the zamindar the Dis- 
trict Judge affirmed the decrees of the 
Collector in respect of the finding of fact 
relative to the character of the arrange- 
ment of 1283, and upheld the orders dis- 
missing the suits, 


From the decrees of the District Judge 
the pi lintiff preferred second appeals to 
the High Court of Madras. It is neces- 
sary to set out that portion of the High 
Court judgment which forms, in their 
Lordships’ opinion, the key to the deci- 
sion of the learned Judges. They say — 

“ Till Fasli 1283 the Asara system was in force. 
In fasli 1284 money rents were introduced and 
the rates of such rents were permanently fixed in 
Fasli 1 292. At that time all the lands were dry. 
Wet cultivation began in Fasli 1314, and -the 
pattas now in dispute were then tendered, as the 
tenants refused to pay more than the rates fixed 
in 1292 which they had previously been paying 
for the lands as dry. Nothing had been done by 
the plaintiff to provide facilities for irrigation. In 
the muchilikas executed by the tenants for fasli 
prior to 1314 there are clauses to the effect that 
the plaintiff may make an extra charge if wet or 
garden crops are raised on dry lands. The 
amount of such extra charges is not however 
stated. If the plaintiff is entitled to demand 
Asara rates, the rates mentioned in the pattas 
tendered are correct. The Courts below have 
taken the view that the plaintiff has tendered 
asara pattas as a means of enhancing the rent 
ai d that as he has not done anything to justify an 
enhancement of the rent, and has not obtained 
the sanction of the Collector for the enhancement, 
he is only entitled to the rents fixed in Fasli 1292. 

“ For the plaintiff it is contended that inasmuch 
as there is no contract as to the rates of rent pay- 
able on lands cultivated with wet crops, he is en- 
titled under Clause 3 of Section 11 of Act Vill of 
1865 to claim varam rates, it being admitted that 
no money assessment has been fixed under Clause 
2 of that section. 

“That there is no contract as to the rates of 
rent payable for wet cultivation is clear from the 
admitted muchilikas, the material clauses of which 
have already been referred to. The only rates 
fixed were for dry cultivation. The rates to be 
charged for wet cultivation were left undeter- 
mined. This being so, the contention for the 
plaintiff seems to be well founded.” 

They accordingly set aside the orders of 

the District Judge, and holding that the 
“ pattas tendered by the plaintiff were 
proper pattas and that the defendants 
must accept them,” they decreed the 
second appeal with costs in all the Courts. 

On an application for review of judg- 
ment, the learned J udges appear, however 
to have thought that “the contract bet- 
ween the parties is contained in the 
admitted muchilikas and must be gathered 
from the construction of those muchi- 
likas.*’ They therefore rejected the 
application for review. 

The ryot defendants have appealed to 
His Majesty in Council and two point9 
have been urged on their behalf against 
the validity of the judgment of the High 

Court. 
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It is contended in the first place that 
no appeal lay to the High Court under 
Section 69 of the Act which provides for 
one appeal only from the order of the 
Collector to the Zillah Judge. This con- 
tention, however, ignores the provision of 
Section 372 of Act VIII of 1859, which, 
at the time the Madras Rent Recovery 
Act of 1865 was enacted, was the law regu- 
lating the procedure of the Civil Courts in 
India outside the Presidency towns. Under 
that section a special appeal lay to the 
Sadder Court from all decisions passed in 
regular appeal by the Courts subordinate 
to the Sadder Court. It is not disputed 
that the Zillah Judge’s Court was sub- 
ordinate to the Sadder Court, nor that the 
appeal to the Zillah Judge from the 
Collector’s Court was a “regular appeal’* 
— an appeal on law and facts. Later 
legislation substituted the High Court for 
the Sadder Court, and the District Judge 
for the Zillah J udge, but the subordination 
of the one to the other was maintained. 

The provisions of Act XIV of 1882, the 

law in force on the point are clear that 
an appeal lies from the order of the 
District Judge to the High Court, unless 
that right is taken away by express 
legislation or by some express provision 
of law. 

The point that a second appeal lies to 
the High Court in cases arising under 
Act VIII of 1865, has been expressly 
decided in V eeraswamy v. Manager , Pit- 
tapuv Estate (2) and the practice appears 
to have been ever since the passing of the 
Act for such appeals to be preferred to the 
High Court. Their Lordships would not 
be disposed to interfere with such a long- 
standing practice, even if they thought 
there was an implied rule against second 
appeals lying from the decisions of the 
District judge with respect to adjudica- 
tions under the Act by the Collector. 
Their Lordships must therefore, overrule 
the first objection. 

In the second place, it is contended for 
the appellants that the High Court was 
not competent under Section 584 of the 
Civil Procedure Code (Act XIV of 1882) 
to set aside a finding of fact which had 
been concurrently arrived at by the two 
inferior Courts. 

Sections 5*'4 and 585 of the Civil Pro- 
cedure Code (are) in these terms : — 


(2) [1903] 26 Mad. 518= 13 M.L.J. 296 
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“584. Unless when otherwise provided by this 
Code or by any other law. from all decrees passed 
in. appeal by any Court Subordinate to a High 
Court, an appeal shall lie to the High Court on 
any of the following grounds, namely: — 

" (a) The decision being contrary to some 
specified law or usage having the force of law ; 

“ (b) The decision having failed to determine 
some material issue of law or usage having the 
force of law ; 

“ (c) A substantial error or defect in the pro- 
cedure as prescribed by this Code or any other 
law, which may possibly have produced error or 
defect in the decision of the case upon the merits. 

“ 585. No second appeal shall lie except on the 
grounds mentioned in Section 584 ” 

This distinctly prohibits second appeals 
on questions of fact and confines the 
competency of the High Court to deal 
with questions of law and procedure. 

In the present case the sole question 
for determination was whether the arrange- 
ment entered into in 1283, and confirmed 
in 1292, was permanent. The plaintiff’s 
allegation was that he was entitled under 
the circumstances to revert to the system 
that existed prior to 1283. The Collector 
and the first Appellate Court who alone 
were competent to deal with the facts, 
came to the conclusion that the arrange- 
ment was permanent. The muchilikas 
were only a part of the evidence on which 
they acted. It seems to their Lordships 
that the learned Judges, acting in inadver- 
tence of Section 584 of the Code, assumed 
a jurisdiction which they did not possess. 
The rule relative to second appeals which 
was laid down by this Board in Durga 
Chowdhrani v. J ewahir Singh (3) is clearly 
applicable to the present cases. 

On the whole their Lordships are of 
opinion that the judgment and decree of 
the High Court cannot stand. Sir Erie 
Richards has, however, submitted that 
the simple dismissal of the suits would 
seriously prejudice the rights of the 
zamindar with regard to the matters 
referred to in paragraph 3 of the plaint 

which were not dealt with by the Collec- 
tor. 

Their Lordships are of opinion that the 
best course under the circumstances would 
be to set aside the judgment and decree of 
the High Court with a declaration that 
the plaintiff is not entitled to enforce the 
acceptance by the tenants of the pattas 
tendered by him, and that the cases 
should be sent back to be remitted to the 
Collector’s Court for the drawing up of 

W U89 ^ Cal - 23-iVj.A. 122=5^7. "560 

\+ »V*/. 


90 Privy Council hari kishen bhagat v. kashi pershad (Mr. Ameer Ali.) 1914 


proper decrees and dealing with any other 
questions that may be outstanding in 
these actions between the parties. And 
their Lordships will humbly advise His 
Majesty accordingly. 

The plaintiff- respondent will pay the 
costs of this appeal and of the proceed- 
ings in the Courts of India. 

T. a. r. A ppeals allowed. 

Solicitors for Appellants — E. Dalgado. 

Solicitors for Respondent — Douglas 
Grant. 

A* I* R* 1914 Privy Council* 

(From Calcutta.) 

2nd December. 1914- 

Lords Dunedin and Shaw, Sir John 
Edge and Mr. Ameer Ali. 

Hari Kishen Bhagat and others — Appel- 
lants 

v. 

Kashi Pershad Singh and others — Res- 
pondents. 

Privy Council Appeal No. 74 of 1912. 

(a) Hindu Law — Widow — Alienation to be 
Valid must be for legal necessity or consented to 
by reversioners — Burden of Proof is on alienee 
— Proof must be independent. 

To be valid as against the reversioners an aliena- 
tion effected by a Hindu widow must be support- 
ed by proof ali unde that such alienation was made 
for valid and legal necessity and the onus of 
establishing such necessity rests on the person 
who claims the benefit of transactions with a 
Hindu widow or other females taking similar 
estates. The requirement of the law, may be 
fulfilled by proving the consent of the reversioners 
to the transactions. [P. 91, C. 1 & 2.] 

(b) Hindu Law — Reversioners — Consent 
must be express — Consent is that of the whole 
body of reversioners. 

Where an alienation is effected by a Hindu 
widow, with the consent of the reversioners, no 
proof of legal necessity is needed. The consent 
required is that of all persons who are likely to 
be interested in disputing the transaction. Such 
consent must be established by positive evidence 
and should not be inferred from ambiguous acts 
or be supported by dubious oral testimony 
(18 All. 116 Foil.) Mere attestation to a document 
by a relative of the widow does not necessarily im- 
port concurrence. (1869) M. I. A. 209 Foil. 

[P. 91, C. 2.] 

A . M. Dunne — for Appellants. 

G. R. Lowndes — for Respondents. 

Mr* Ameer Ali The question for 
determination in these appeals relates to 
the validity, as against the reversioners, 
of certain sales held in execution of 
decrees obtained on mortgages effected by 
a Hindu widow, who had succeeded to 


her husband’s estate on his death without 
leaving any issue. Shyamal Singh, the 
husband, died in 1842, and the widow, 
Dulhin Nawab Kumari, held the proper- 
ties which form the subject of the pre- 
sent litigation, until the transactions the 
validity of which is challenged in these 
suits. 

The first mortgage was executed by 
Nawab Kumari in favour of the defend- 
ant-appellant, on the 26th of November, 
1877 in respect of three of the properties 
in her possession. On the 11th of July, 
1882 she mortgaged the rest of the pro- 
perties to Bhagat for a further loan, and 
in 1889 she gave him what is usually 
called in India a ticca fottah of the shares 
of Shyamal Singh in all the mouzahs save 
one. Under this usufructuary lease the 
defendant obtained possession of the 
shares covered by it. 

In 1893 Bhagat brought a suit against 
Nawab Kumari on the mortgage of 1877 
and in execution of the decree on that 
bond purchased the three properties to 
which it related. In 1897 he obtained a 
decree on the bond of 1882, in execution 
of which he himself purchased again the 
remaining properties held by the widow. 
He thus obtained possession of all the 
shares in the different villages which 
Nawab Kumari had inherited from her 
husband for a widow’s estate. 

Nawab Kumari died in 1900, and the 
plaintiffs, who are Shyamal Singh’s 
brothers’ sons, and whose reversionary 
right to his estate, though questioned in 
the first Court, is not disputed now, 
brought the present suits to recover pos- 
session of the properties held by Bhagat 
under the execution sales of 1893 and 
1897, their main contention being that 
neither the mortgages executed by Nawab 
Kumari nor the sales thereunder affected 
more than her interest which ceased on 
her death. Hari Kishen Bhagat is the 
principal defendant, but his sons have 
been impleaded in both actions, as they 
are joint in estate and living in commen- 
salily with him, and are, therefore, neces- 
sary parties. The main defence to the 
plaintiffs’ claims was that the mortgages 
were effected by the widow for valid and 
legal necessity under the Hindu law, and, 
further, that they were concurred in by 
the reversioners, and that consequently 
the defendants by virtue of the sales in 
question acquired the interests of th? 
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widow as well as theirs. It is to be re- 
marked that in neither of the mort- 
gage-suits were the reversioners made 
parties. 

At the time when the bond of 1877 was 
executed the nearest reversioner to Shya- 
mal Singh was his sole surviving brother, 
Raghubir Singh. After him stood Ragu- 
bir’s sons, of whom there were several, and 
the sons of two other brothers, Bhupal and 
Jagrup, who were dead at the time.* 
Among these nephews of Shyamal Singh 
the names of Behari, the only son of 
Bhupal, and of Bajrung Sahai, a son of 
Jagrup and a plaintiff in one of the present 
actions, should be particularly mentioned, 
as they figure in the transactions in ques- 
tion. 

In the instrument of 1877 the name of 
the widow is written by Bajrung Sahai 
Singh. He also appears to have purchased 
the stamp paper on which the bond is 
inscribed. Among the witnesses to the 
document are Raghubir and Behary. The 
name of the widow in the mortgage of 
1882 appears to be written by Behari 
Singh, and one of the witnesses to this 
bond is Bajrung Sahai. On the lease of 
1889 Nawab Kumari’s name is written by 
Modenarain, a son of Raghubir, and the 
witnesses are Ram Parshad, another son 
of Raghubir, Bishan Parshad, one of the 
sons of Behary, and Bajran Sahai, who 
also appears to have identified the lady to 
the Registrar. Both the Courts in India 
have found that so far as the ticca pottah 
of 1889 is concerned, the debt contracted 
thereunder has been satisfied out of the 
usufruct of the properties covered by the 
lease. 

The points for determination in these 
appeals depend on the transactions of 
1877 and 1882 respectively. The law re- 
lating to the dealings of a Hindu widow 
with her husband's estate which devolves 
on her in default of issue is now too well 
settled to need a prolonged consideration. 
To be valid as against the reversioners, or 
to affect their reversionary rights, a charge 
created by a Hindu widow or an alienation 
effected by her can be supported only by 
proof aliunde that such debt was contract- 
ed or such alienation was made for valid 
and legal necessity, and the onus of esta- 

I blishing such necessity rests heavily on 
the person who claims the benefit of 
transactions with a Hindu widow or other 
females taking similar estates. The re- 


quirement of the law may, however, be 
fulfilled by proving the consent or con- 
currence of the reversioners to or in the 
transactions. In the present cases the 
Trial Judge in a careful and well-consi- 
dered judgment held that the defendants 
had failed to prove any valid and legal 
necessity for the mortgages executed by 
the widow. This view has been affirmed 
on appeal by the High Court of Calcutta, 
and there being thus a concurrent finding 
of fact by the two Courts in India, that 
subject is now out of the region of discus- 
sion. Both the Courts have further held 
in effect that the part taken by the rever- 
sioners with respect to the transactions in 
question did not amount to a consent to 
bind their interests. 

In view of the facts and circumstances 
of the case, their Lordships have no hesi- 
tation in expressing their concurrence 
with the conclusion at which the Courts 
in India have arrived. The Trial Judge 
has carefully examined the phraseology of 
the two instruments, and he is of opinion 
that their language is fully consistent 
with the fact that the interest of the widow 
alone was intended to be charged. Nor is 
there anything to show that the reversio- 
ners who helped her to raise the loans 
understood it otherwise. There is no 
evidence that they benefited from the 
transactions, or that so far as they were 
concerned there was any need for the 
mortgages. Their Lordships think that 
when a “ stringent equity,” to use Lord 
Hobhouse’s expression in the course of 
the argument in Jiwan Singh v. Misri Lall 
(1) arising out of an alleged consent by 
the reversioners is sought to be enforced 
against them, such consent must be 
established by positive evidence that upon 
an intelligent understanding of the nature 
of the dealings they concurred in binding 
their interests ; and that such consent 
should not be inferred from ambiguous 
acts or be supported by dubious oral 
testimony such as appears to have been 
relied upon in this case. 

In Raj Lukhee Debia v. Gokool Chundcv 
Chowdhry (2) this Board refused toi 
affirm the proposition that mere attesta- 
tion by a relative necessarily imports con-1 
currence, a nd they added that when the| 

(1) [1895] 18 All. 146=23 I. A. 1 = 6 M. L. J. 

47 = 6 Sar. 675 (P.C.) 

(2) [1869] 13 M.I.A. 209=3 B.L R. 57=2 Sar 

518= Suther 275 = 12 W.R. 47 (P.C.)* 
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consent of the husband’s kindred is 
relied upon for the validity of alienations 
effected by the widow 

“ the kindred in such case must generally 
be understood to be all those who are likely to be 
interested in disputing the transaction. At all 
events there should be such a concurrence of the 
members of the family as suffices to raise a pre- 
sumption that the transaction was a fair one and 
one justified by Hindu Law.” 

The observations of the Board in that 
case seem to their Lordships to apply 
with particular force to the facts of the 
present case. 

On the whole, their Lordships are of 
opinion that the judgments appealed 
from are right and ought to be affirmed, 
and that these appeals ought to be dis- 
missed with costs. And they will humbly 
advise His Majesty accordingly. 

t. r. r. Appeals dismissed. 

Solicitors for Appellants — T. L. Wilson 
and Co. 

Solicitors for Respondents — Theodore 
Bell and Co. 


*A- I* R- 1914 Privy Council- 

(From Calcutta) 

11th May, 1914- 

Lords Dunedin, Lord Moulton, Sir 
John Edge and Mr. Ameer Ali. 

Bijraj Nopani and another — Appellants. 

v. 

Sin. Pura Sundary Dasee — Respondent. 

Privy Council Appeal No. 99 of 1912. 

• Deed — Construction — Interpretation of — 
Meaning of a fiecd is to be decided by the 
language used, interpreted in its natural sense 
— The deed reciting plainly that whatever right 
or title the several vendors had was to go to 
support the conveyance — This plain meaning 
should not be affected by speculations as to 
what particular right existing in the various 
vendors were present to the minds of some or 
all of the parties to the conveyance at the date 
of its execution. 

A testator bequeathed a house to his daughter 
and her heirs absolutely, subject to two charges of 
Rs. 20 per month payable for periods specified in 
the will. He appointed the said daughter’s hus- 
band and her two sons, as executors under his 
will. The daughter died leaving five sons and 
two unmarried daughters. After her death her 
hustand and one of her sons who was an executor 
also died. The sole surviving executor having 
had to discharge a mortgage on the property, 
executed to secure the moneys borrowed for the 
legal proceedings to obtain probate for the ' vl *‘ • 
and being also pressed by the annuitants, execu* 


ted a deed of sale in favour of the-appellants, join- 
ing his two surviving brothers and one of the 
annuitants as co-vendors aloDg with him. This • 
deed made it clear that all the vendors conveyed 
all the title and interest they possessed in the 
property. One of the unmarried daughters • 
brought a suit claiming half this property on the 
ground that it was her mother’s stridhan and 
contended that though her brother could have 
conveyed a valid title to the purchaser, he being 
the sole surviving executor, he did not purport to 
do so but conveyed only as the beneficial owner 
of the property. 

Held, that the deed plainly stated that whatever 
title or right the vendors possessed was to go to 
support the conveyance and it is a settled rule 
that the meaning of a deed is to be decided by the 
language used interpreted in its natural sense 
Therefore it will be contrary to settled principles 
of law as well as most unjust to bona fide put- 
chasers if this plain legal meaning is to be affected 
by speculations as to what particular rights exist- 
ing in the various vendors were present to the 
minds of some or all of the contracting parties at 
t he date of the deed. [P. 95, C. 1 & 2.] 

Robert Finlay and B. Dube — for Appel- 
lants. 

DcGruythcr and A. M. Dunne — for 
Respondent. 

Lord Moulton •’ — This is an appeal in 
a suit brought by the respondent against 
the appellants for a declaration of her title 
to an equal undivided half part or share 
in a certain house and premises known as 
8, Sobharam Bysack’s Street, Calcutta, 
and for recovery of the premises from the 
appellants, in whose possession they were 
at the commencement of the suit, with 
an inquiry as to mesne profits. The facts 
of the case, so far as they are material, 
are not now in dispute, and are as 
follows : — 

The house and premises originally be- 
longed to Prem Chand Bysack, who died 
on the 13th June, 1886, leaving a will, dated 
25th October, 1884. By his will the said 
testator devised and bequeathed the said 
house and premises “ to his daughter, 
Katyani Dasee, and her heirs absolutely, 
subject to two charges of 20 rupees per 
month, payable to two of his daughters-in- 
law and their children as and for periods 
specified in the will. He appointed as 
executors Shambhoo Nath By sack (the 
husband of his daughter Katyani Dasee), 
and two of her sons, Hemendra Nath 
Bysack and Ratanlal Bysack. On appli- 
cation for probate of this will, the 
executors found that a caveat had 
been entered by some of the rela- 
tions of the deceased testator, who 
alleged that the will was a forgery. This 
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led to a suit, where, after a prolonged 
inquiry, the Court, on the 16th May, 
1887, pronounced the will to be genuine 
and granted probate of it, and directed 
that the costs of the executors should be 
paid out of the testator’s estate. 

It would appear that the executors had 
no funds in hand out of which they could 
meet the costs of this litigation, and 
they therefore mortgaged the property 
for a sum of Rs. 3,950 to Dwarka Nath 
Dutt, who had been their attorney in the 
probate suit, in order to secure the pay- 
ment of his costs, which amounted to 
Rs. 3,400, the balance, Rs. 550, being 
treated as a loan to them. Katyani 
Dasee was made a party to the mortgage- 
bond apparently to put on record her 
wish that no portion of the estate should 
be sold to defray these costs. The term 
of the mortgage was 10 years. 

Shambhoo Nath Bysack died in 1899, 
and Ratanlal Bysack died in 1891, leav- 
ing his brother Hemendra Nath Bysack 
sole surviving executor. In 1891 Katyani 
Dasee also died, leaving five sons and 
two unmarried daughters, of whichV_the 
respondent was one. ^ 

In 1900 the heirs of Dwarka Nath 
Dutt, who had died in the meanwhile, 
instituted a suit against Hemendra Nath 
Bysack as sole surviving executor for 
sale of the property under their mort- 
gage, and at the same time the two 
annuitants brought suits against him for 
arrears of their annuities. To meet 
these demands it was determined to sell 
the property, and accordingly by a deed, 
dated the 12th of December, 1900, the 
property was sold to the appellant Bijraj 
Nopani, one of the appellants, and 
Dowlatram, since deceased. The other 
appellants are sued as the executors of 
his last will and testament, one of them 
being Bijraj Nopani himself. It is on the 
interpretation of this deed of conveyance 
that the question now in issue depends, 
and in order to make clear the conten- 
tions of the two parties it is necessary to 
explain its form and to state how the dis- 
pute has arisen before discussing the 
construction of the deed. 

The deed is made between Hemendra 
Nath Bysack and his two surviving 
brothers of the first part, Baroda Sundary 
Dasee, one of the annuitants of the 
second part, and Bijraj and Dowlatram 
of the third part. It recites that the pro- 


perty originally belonged to Prem Chand 
Bysack, that he devised it to his daughter 
Katyani Dasee and her heirs absolutely, 
subject to a charge for annuities of 
Rs. 20 per month, to Baroda Sundary 
Dasee and Sonamoni Dasee respectively, 
and that he appointed Shambhoo Nath 
Bysack, Hemendra Nath Bysack and 
Ratanlal Bysack executors of such will. 
It then recites the obtaining of probate 
of the will after suit. It then recites the 
death of Katyani Dasee on the 8th day 
of April, 1891, leaving five sons and 
three daughters, and the death of two of 
the sons unmarried, and also the death 
of Shambhoo Nath Bysack on 9th Janu- 
ary, 1899. 

There next comes a recital that 
Hemendra Nath Bysack, on the 4th day 
of September, 1900, obtained an order 
whereby it was referred to the Registrar 
of the High Court to enquire whether 
there was any necessity for the sale of 
the said house, and what provision should 
be made to secure the payment of the 
legacies mentioned in the said will out of 
the rents and profits of the house. It 
next recites that — 


the said Hemendra Nath Bysack, the sole sur- 
viving executor of the said will, has since paid all 
the debts, liabilities, and legacies mentioned in 
the said will.” 

Then follows a recital that Sonamoni 
Dasee has filed a suit against the said 
Hemendra Nath Bysack for, amongst 
other things, a- declaration of her rights 
under the said will, and that the vendors 
have taken upon themselves the responsi- 
bility of entering satisfaction in the said 
suit, as also of satisfying the claims of 
any of their sisters, and that therefore 
the petition will not be proceeded with 
1 here next comes a recital that the vendor^ 
*l ave agreed with the purchasers that 
Rs. 10,000 shall remain with the purchas- 
ers as security for the annuity to Sona- 
mom Dasee, and that the other annuitant 
has been paid off by a sum of Rs. 708 in 

full satisfaction of her claim against the 
property. 

Here the recitals terminate and the in- 
denture goes on to witness that the ven- 
dors have sold the property to the pur- 
chasers for Rs.35.000, of which Rs.10,000 
are to be retained by them as security as 
aforesaid. 1 he vendors grant, sell, and 
convey the property to the purchasers in 
ordinary form together with 
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“ all the estate, right, title, interest, claim and 
demand whatsoever of the vendors unto and 
upon the said messuage, land* hereditaments, and 
premises and every part thereof, and also all 
deeds, papers, and writings solely relating to the 
said premises or any part thereof now in the 
custody of the vendors or which they can procure 
without suit.” 

Then follows a covenant in the follow- 
ing words : — 


“The vendors do for them c elves and himself, 
their and his heirs and representatives do, and 
each of them doth hereby covenant with the pur- 
chasers, their heirs, representatives, and assigns 
in manner following, that is to say, that the ven- 
dors at the time of sealing and delivery of these 
presents are lawfully, rightfully and absolutely in 
possession of and in the said messuage land, and 
hereditaments hereinbefoie granted and convey- 
ed as an estate equivalent to fee simple in posses- 
sion, free from encumbrances, and that the vendor 
now have in themselves full power and absolute 
right, title and authority by these presents to grant 
and convey the said messuage, land, hereditaments, 
and premises unto, and to the use and behoof of 
the purchasers, their heirs, representatives and 
assigns from time to time.” 

Finally, there is a covenant to indem- 
nify the purchasers against any loss at 
the suit of the annuitant, Sonamoni 
Dasee, or the three sisters (of whom the 
respondent is one), which may be incur- 
red by them by or by reason of the defect, 
if any, in the title of the vendors to the 
property. 

The appellants paid the purchase- 
money and took possession of the pro- 
perty under the conveyance, and remain- 
ed in possession until the 22nd June, 1897, 
when the respondent brought the present 
suit, claiming that she was entitled to 
one-half share in the said house, because 
as she and her sister Kanak Manjuri 
Dasee were unmarried daughters they 
were entitled to share equally her proper- 
ty, inasmuch as it was stridhan. She 
claimed that she was not bound by the 


said sale. . t e 

The respondent’s claim to a moiety of 
her mother’s stridhan is admitted to be 
good in law, so that the only question in 
the suit is whether the conveyance was 
valid. It is plain that at the date of this 
conveyance the property was still in the 
hands of the sole surviving executor, 
Hemendra Nath Bysack, and therefore 
he was competent as executor to sell 
it to the appellants, who were bona 
fide purchasers for value. ^ 

respondent contends that although Hem- 
endra Nath Bysack was in a position 
Validly to convey it to the appellants 


as such executor, and did purport 
to convey it, he did not effectively 
do so, because the deed shows that he 
intended only to convey as a beneficial 
owner of the property, being under the 
impression that he and his two brothers, 
the co-vendors, were beneficially entitled 
to it as heirs to their mother, and being 
ignorant or forgetful of the right of the 
sisters to inherit in preference to them. 
It is on this ground alone that the High 
Court decided in favour of the respondent 
reversing the decision of the Judge of the 
Court below, who had held that Hemen- 
dra Nath Bysack had by the deed convey- 
ed all the right and title he possessed in 
every capacity, including that of sole 
surviving executor of the will of Prem 
Chand Bysack. 

Their Lordships are of opinion that 
the judgment of the judge of first instance 
was right and ought to have been affirmed 
by the Court of Appeal. In the first 
place the deed itself gives abundant evi- 
dence that the position of Hemendra 
Nath Bysack as sole surviving executor 
was viewed as material by the parties to 
the conveyance, inasmuch as there are 
careful recitals as to the original appoint- 
ment of executors and as to the death of 
his co-executors. His position as sole 
surviving executor could have no bearing 
on the conveyance if it were not that it 
affected, or might affect, his title to con- 
vey. But even in the absence of such 
direct evidence that the conveyance was 
by him in his capacity as executor as 
well as beneficial owner (if and to the 
extent that he was such owner), the deed 
makes it clear that all the vendors convey 
all the title and right that they possessed 
in the property, and that would undoubt- 
edly include the right and title which one 
of them possessed as executor, that 
this would be the ordinary rule is admit- 
ted by the Judges of the Court of Appeal, 
who base their judgment on what they 
consider to be indications in the deed and 
in the conduct of the parties that the in- 
tention was that only the beneficial 
interest possessed by the vendors should . 
be conveyed. Their Lordships are of 
opinion that this would be to contradict 
the deed itself ; and, moreover, they are 
of opinion that the matters referred to 
would not support the conclusion drawn 
therefrom by the Judges of the High 
Court even if it was permissible to permit 



1914 


LALA MAHABIT PRASAD V . MT. TAJ BEGUM. 


Privy Council 95 


such considerations to affect the inter- 
pretation of the deed. 

If the deed be considered from the point 
of view of the appellants who were the 
purchasers and who were not otherwise 
concerned with the property or its history, 
the transaction, as well as the deed which 
carries it out, become perfectly clear and 
intelligible. The property was by the 
will charged with two annuities, and in 
order that the executor might procure 
the funds necessary to pay the costs of 
past litigation the property was under 
mortgage. This mortgage was being 
called in and the sale was to enable the 
mortgage-money to be raised. The pur- 
chasers naturally desired a clear title free 
from entanglements. They therefore 
required that the mortgage should be paid 
off and the annuitants settled with or 
security given against their claims. For 
both these purposes it was necessary that 
Hemendra Nath Bysack as executor 
should be a party to the deed, because 
the original mortgage was effected by 
him for the purpose of securing the costs 
for which he was of course liable, and 
on his discharging the indebtedness as to 
costs he would become entitled to claim 
for the same as against the estate includ- 
ing the house in question. Moreover, it 
is abundantly clear from the executor’s 
accounts and from all the facts appearing 
in the record that the house still formed 
part of the undivided estate and that 
therefore he would be liable to pay the 
annuitants the amounts of their annui- 
ties from time to time, as he had been 
doing for years past. The purchasers 
would not be likely to trouble themselves 
as to the question of whether or not the 
property would ultimately go to the sons 
or daughters, but would take care that all 
the persons in whom title could in any- 
wise exist should join in the conveyance, 
and that they should be guaranteed 
against claims from those who did not do 
so. This is what the deed shows to have 
been done, and it would be entirely con- 
trary to settled principles of law as well 
as most unjust to bona fide purchasers if 
the Courts were to allow its plain legal 
interpretation to be affected by specula- 
tions as to what particular rights exist- 
ing in the various vendors were present 
to the minds of some or all of the parties 
to the conveyance at the date of its exe- 
'cution. The deed states plainly that what- 


ever right or title the vendors possess is 
to go to support the conveyance, and it is 
a settled rule that the meaning of a deed 
is to be decided by the language used in- 
terpreted in its natural sense. From this 
wholesome rule their Lordships see no 
reason for departing in the present case; 

Their Lordships will therefore humbly 
advise His Majesty that this appeal 
should be allowed and that the judgment 
of the Court of Appeal should be set 
aside, with costs, and the judgment of 
the Judge of first instance restored. The 
respondents will pay the costs of this 
appeal. 

T. s. n. A ppeal allowed. 

Solicitors for Appellants : — Barrow, 
Rogers and Nevill. 

Solicitors for Respondent : — Burton, 
Yeates and Hart. 


* * A- I- R. 1914 Privy Council. 

(From Allahabad.) 

18th March* 1914* 


Lords Moulton, Sumner and 
Parmoor, Sir John Edge and 
Mr. Ameer Ali. 

JLala Mahabit Prasad and others — Appel- 
lants 


v. 


Mt. Taj Begum and others — Respond- 
ents. 

* * (a) Pard ana shin lady — Benami mortgage 
in favour of legal adviser — Extortionate 
terms of deed — Onus lies heavily on mortgagee 
to show that his client was aware of the effect 
of the deed and the transaction was fair and 
honest. 

In a case where the Legal Adviser of a Pardana- 
shin woman acts the part of money-lender to her 
and procures the execution of a mortgage-bond by 
her to secure its repayment, the Court is entitled 
and also bound to examine the transaction with 
close scrutiny and sternly insist on the mortgagee 
showing that the client was fully aware of the 
meaning and effect of the deed, and that the 
transaction was a fair and honest one. 


(b) Substitution— Mortgagor agreeing ^to 
substitution of property got on partition is 
bound by it. 


Where there was a clause in the mortgage-bond 
to the effect that after the partition between the 
mortgagor and her co-sharers, the properties 
awarded to the mortgagor should be substituted 
as security, the clause would be operative and 
would subject the whole of the mortgagor's share 
to the mortgage. [P. 96, C. 2.1 

(c) Pardanashin lady. — Knowledge of her 
relatives is not sufficient to discharge the bur- 
den of proof. 
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The fact that a brother and two relatives were 
aware of the transaction is not sufficient to support 
her alienation without evidence that the trans- 
action was explained to the lady and its legal effect 
clearly understood by her, especially when their 
conduct stood against the supposition that they 
were defenders of the lady’s interests. 

DeGvuythev and B. Dube — for Appel- 
lants. 

A. M. Dunne — for Respondents. 

Lord Moulton:— In this case their 

Lordships have before them two appeals 
from two decrees and judgments, dated 
2nd December, 1910, of the High Court 
of Judicature for the North-Western 
Provinces, Allahabad. The suit in which 
these appeals are brought is a suit for the 
recovery of money due on a registered 
mortgage bond alleged to have been exe- 
cuted by the defendants Musammat Taj 
Begum and Syed Sultan Muhammed Khan 
in favour of Lala Ramanuj Dayal (since 
deceased), father of the appellants. The 
facts of the case are as follows: — 

Musammat Taj Begum is a pavdanashin 
woman, and Sultan Muhammad Khan is 
her younger brother. Prior to June, 
1895, they had been engaged in law suits 
with the members of their family to re- 
cover their shares of inheritance in the pro- 
perty of their father Syed Mir Khan, and 
one Babu Raghubir Saran had been the 
pleader representing them in these suits. 
The litigation terminated in their favour, 
and a decree of partition had been pro- 
nounced, but the time for appeal had not 
expired, and it is not seriously contested 
that at the date of the execution of the 
mortgage bond Babu Raghubir Saran 
still stood to the defendants in the 
position of their legal adviser. The 
mortgage-bond was nominally exe- 
cuted in favour of Lala Ramanuj Dayal, 
but it is admitted that he was only bena- 
tnidar for Babu Raghubir Saran who was 
the real mortgagee. The amount of the 
money advanced by the mortgagee was 

8 000 rupees, of which 4,773 is said to 
have been cash, and the balance went 
mainly, if not entirely, in the discharge ot 
moneys due from the defendant Syecl 
Sultan Muhammad Khan. The greater 

part of this indebtedness appears to have 

been to Babu Raghubir Saran himself. 
The whole of the property mortgaged 
belonged solely to Musammat Taj Begum. 

* It follows, therefore, that ' ve ^avea 
case of the legal adviser to a pavdanashin 


woman acting the part of money-lender to 
her, and procuring the execution by her 
of a mortgage-bond to secure its repay- 
ment. It is difficult to conceive a case in 
which the Court would be entitled and 
indeed obliged, to examine the transac- 
tion with closer scrutiny, or to insist 
more sternly on the mortgagee supporting 
the heavy onus of showing that the client 
was fully aware of the meaning and effect 
of the deed, and that the transaction was 
a fair and honest one. The appellants have 
entirely failed to support either of these 
issues. The Judge of the Court of First 
Instance has found that the interest, 
which was compound interest at the rate 
of 1 per cent, per month (with half-yearly 
rests) was unconscionable, and has ac- 
cordingly reduced it, and although an 
appeal was brought against this part of 
his decision it was dismissed by the High 
Court, and the appeal against that deci- 
sion has not been persisted in before their 
Lordships. The case of the appellants 
with regard to the other issue is equally 
hopeless. There are concurrent decisions 
of the two Courts to the effect that the 
plaintiffs have failed to prove that the 
meaning and effect of the mortgage-bond 
was duly explained to the real defendant 
Mst. Taj Begum. The facts relating to 

this issue are as follows. 

The property set out in the schedule to 
the mortgage-bond as being the property 
mortgaged, consisted of property belong- 
ing to and in the possession of the de- 
fendant Mt. Taj Begum. But a clause 
was inserted in the mortgage-bond 
to the effect that after the partition should 
have been effected the property awarded 
lo that defendant in that partition should 
be substituted for the scheduled proper- 
ties. It is admitted that the effect of this 
clause would be to quadruple the amount 
of property mortgaged. The Judge of 
First Instance finds that there is no evi- 
dence that this was properly explained to 
Mst. Taj Begum, but holds that this does 
not invalidate the execution because in 
his opinion the clause would be inopera- 
tive. Their Lordships are unable to agree 
with this opinion. The clause is clear in 
its language, and if the mortgage-bond 
had been valid would have subjected the 
whole of the lady’s share to the mortgage. 
The High Court also finds that the 
plaintiffs have not shown that this clause 
was 1 properly explained to the lady, and 
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their Lordships entirely concur in its 
finding. 

It follows therefore that as against 
the present appellants it must be taken 
that the terms of the mortgage-bond 
were extortionate and that the lady, the 
mortgagor, did not understand the effect of 
the deed by reason of its not having been 
adequately explained to her. The deed 
is therefore void and cannot be enforced 
against her. 

The Judge at the trial who decided in 
favour of the deed (subject to the altera- 
tion in respect of the rate of interest) ap- 
pears to have been influenced by the con- 
sideration that the relatives of the lady 
must have been aware of the transaction 
because her brother was a co-signatory of 
the deed, and two of her relatives were 
the identifying witnesses. Apart from the 
question of the sufficiency of such a con- 
sideration their Lordships are of opinion 
that the facts of the case entirely destroy 
any inference that the relatives of the lady 
were acting as a protection to her in the 
transaction. Her brother was personally 
interested in carrying through the 
transaction, because by it he obtained the 
discharge of debts for which he alone was 
primarily liable, and this relief was 
obtained by mortgaging property in which 
he had no interest. With regard to the 
other relatives it is clear that the family 
generally were taking gross advantage of 
the unprotected state of this pardana- 
shin lady. She had been betrothed but 
the relations would not give consent to 
her marriage unless she surrendered the 
whole of her share in the family property. 
Their Lordships can only express their 
great surprise that under these circum- 
stances the relatives should have been re- 
garded by the Trial Judge as defenders 
of the lady’s interests. 

This point is sufficient to decide the 
case, it is not necessary to refer to other 
points raised in the proceedings. 

Their Lordships will therefore humbly 
advise His Majesty that these appeals 
should be dismissed with costs. 

T. A. r. Appeal dismissed. 

Solicitors for Appellants — . Barrow, 
Rogers and Nevill. — 

Solicitors for Respondents — Douglas 
Grant. 


A- 1. R. 1914 Privy Council* 

(From Lower Burma.) 

25th February, 1914* 

Lords Shaw and Moulton and 
Mr. Ameer Ali. 

Ma Nhin Bwin — Appellant 

v. 

U Shwe Gone — Respondent. 

(a) Buddhist Law ( Burmese ) — Succession — A 
sister succeeds to the property of her deceased 
sister, in preference to their father, where the 
sisters have been living apart from and in- 
dependent of their father — Manu Kyay is of the 
highest authority among the Dhammathats and 
where it is clear no reference need be made to 
other Dhammathats. 

Three sisters were living together apart from 
and independent of their father and were carrying 
on a flourishing trade in cocoanuts. Two of them 
died, and their father claimed to inherit to their 
property. The surviving sister contested the 
claim. 

Held, the claim can be decided by reference to 
a single clear governing authority, or the Dham- 
mathats may be collated and judgment deter- 
mined by the best balance which cm be framed 
as the result of their dicta. [P. 100, C. 1.] 

As Manugye clearly says that brothers or sisters 
of the deceased are to be preferred to his or her 
parents, the father is to be non-suiied in this case, 
as the Manugye is of the highest authority among 
the Dhammathats , and as where it is clear no 
reference need be made to other Dhammathats . 
Also on an examination of the other Dhatntna - 
thats the same result is reached* [P, 103, C. 2.] 

But it must be remembered that the idea of the 
powers of a parent in his patriarchal capacity 
over an undivided household may lead to conclu- 
sions which hold no place in rules of succession 
to the estate of children who have left the father's 
establishment and become separately settled in 
life. [P. 99, Cols. 1 and 2 ] 

Sections 310 and 311 of the Volume 1 of the 
Digest of Burmese Buddhist Law considered and 
the contradiction between the two sections ex- 
plained. Dhatnma and Manugye referred to. 
Cases of 

Mi San Hla Me (1894) 1 
Maung Chit Kywe (1895) | 

Mah Gun Bon (1897) [-Distinguished. 

Mah E Dok (1898) 

Maung Shwe Bo (1899) j 

(b) Buddhist Law — Burmese — Nature, Scope, 
etc., of Dhammathats discussed — Manugye is of 
the highest authority 

Manukyay is of the highest authority among the 
Dhammathats and where it is clear no reference 
need be made to other Dhattimathats — Nature. 
Scope, etc, of Dhammathats discussed. 

[P 103, C. 2 ] 

Coltman and A. H . Houston — for Appel- 
lant. 

DcGmyther and E. U. Eddis — for Res- 
pondent, 
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Lord Shaw • — This is an appeal from 
a judgment and decree of the Chief Court 
of Lower Burma. The judgment is dated 
the 14th June 1910, and it reverses a 
decree of the same Court in its Original 
Civil Jurisdiction, dated the 16th Febru- 
ary, 1909. The appeal is also from an 
order, dated the 2nd September, 1910, 
which rejected the appellant’s application 
for a review of the decree first mentioned. 

The question to be afterwards dealt 
with is one of widespread importance, 
affecting the rights of succession in 
Burma. It is, however, necessary to 
state the circumstances, which are few 
and plain, in such a way as to show the 
limits of the decision which is about to be 
pronounced. These will appear as the 
narrative proceeds. 

The respondent, U Shwe Gone, had 
three daughters by his first marriage. 
These were Mah Nhin Bwin, the eldest, 
Mah Nhin Boo, about two years younger, 
and Mah Nhin Ghine, about six years her 
junior. The eldest, Mah Nhin Bwin, is 
the appellant in this case. She was born 
about the year 1865. 

These three sisters lived together apart 
from their father. They traded in cocoa- 
nuts in the Municipal Bazaar at Rangoon. 
This state of matters lasted for many 
years, and one of the outstanding facts in 
the case is the complete separation of 
these ladies from their father, who had 
married again. 'I hey were, in fact, inde- 
pendent traders. In later years their 
business appears to have been of consi- 
derable importance. One part of it, for 
instance, mentioned in the proceedings, 
is three cargoes of Nicobar nuts, of which 
one of the ladies was .consignee, and the 
• combined value of which amounted to a 
large sum. In the year 1899, the three 
sisters bought a house in Rangoon with 
money derived from the profits of their 
trading, and they thereafter always lived 
there together. What were the exact 
relations in the eye of the law as between 
these three ladies need not be determined 
in this case. Whether they were all, or 
any two of them, in full partnership or in 
joint adventure with each other does 
not require to be decided in view of the 
events of death which happened, and of 
the opinion on the legal point of succes- 
sion which is afterwards to be announ- 
ced. 


In May, 1905, Mah Nhin Ghine died. 
Her sister Mah Nhin Boo, took out 
Letters of Administration and took pos- 
session of her property. Their father the 
respondent however, made a claim there- 
to, and threatened proceedings but noth- 
ing further was done. In June, 1906, Mah 
Nhin Boo died of plague. Of the three 
sisters, the appellant was thus the sole 
survivor. , 

Should it accordingly be determined, as 
the respondent contends, that he, being 
the father of these two deceased ladies, 
is entitled by the law of Burma to succeed 
to their property as their heir in pre- 
ference to their surviving sister, then the 
corpus of the estate whether it origi- 
nally belonged to the one sister or 
the other, or to both, will go to him. 
If, on the other hand, as the appel- 
lant, the surviving sister, contends it 
be the case that she is entitled as such to 
succeed as heir to her sisters, then again 
the entire corpus of the estate of both will 
pass to her in preference to her father. 
The point to be determined in this case is 
which of those two contentions is correct 


according to Burmese Buddhist law. 

A subsidiary question was raised in the 
appeal. It was founded upon allegations 
of commercial partnership, existing be- 
tween the appellant and her sister, Mah 
Nhin Boo. Separate issues, which in 
appropriate circumstances might come to 
be of great importance under the law of 
Burma, were raised as to the rights of a 
surviving partner, on the one hand in a 
full partnership, and on the other in a 
limited partnership or co-adventure. 
These questions have not been lo^t sight 
of, but they are superseded by the con- 
clusion to which their Lordships have 
come to as to the right of succession in law 
by the father on the one hand, or by the 
sister on the other. The right of succession 
being determined in favour of the survi- 
ving * 3 sister carries with it and covers 
subsidiary rights of partnership as among 
the sisters inter sc. No pronouncement 
accordingly is necessary in regard to the 
separate case under this head. 

A still further question has been argued, 
and it is well illustrated by the course 
which the case took in the Courts below. 
The learned Judge in the Court of first 
instance held that by Burmese Buddhist 
Law the respondent, the father, was entitl- 
ed to succeed to the estate of his two 
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deceased daughters in preference to the 
appellant, their sister. But he also held, 
however, that the father by his conduct, 
which in the opinion of the Court amount- 
ed to “ desertion ” and intentional and 
deliberate neglect “ of the ordinary duties 
of affection and kindred,’’ had forfeited 
the right of succession which would other- 
wise have opened to him, and that for this 
reason the suit, which was to declare such 
a right of succession, must fail. On this 
latter point, the Appellate Court came to 
a different conclusion, holding that the 
respondent’s conduct had not been so 
grave and reprehensible as to justify for- 
feiture. Accordingly agreeing as it did 
with the Court of first instance, that the 
father fell to be preferred as the heir en- 
titled to the succession to his daughter's 
estate, they affirmed that right and gave 
a decree in his favour. But the Appellate 
Court, in reaching their conclusion as to 
the import of the appellant’s conduct, 
showed very clearly by their judgment 
that, so far as actual separation in life of 
the daughters from their father was con- 
cerned, this had been established beyond 
doubt ; and in short it may be taken as a 
salient fact in the present case that the 
life lived for years by these ladies was 
lived as a life separate from and 
independent of their father. 

The need for this fact being pointedly 
alluded to is that their Lordships are 
desirous that the present case should not 
be held as dealing with or affecting 
parental rights in cases where the family 
continues to live together. The rights of 
a parent in Burma in such circumstances 
appear, according to their traditions and 
text-books, and to Eastern patriarchal 
ideas, to be of a high order ; and they in- 
deed recall to the mind various drastic 
rules of the earlier Roman law with re- 
gard to the scope of the patria potestas. 
•Many illustrations arise in the books, but 
one may suffice. It is mentioned in even 
the Manu Kye, the authority of which is 
the subject of separate treatment hereafter, 
that an impoverished parent could sell his 
children into slavery. These observations 
are, of course, not made to give any colour 
to the view that rights to such an extent 
still remain in modern Burmese law or 
practice, but to indicate that the idea of 

I the powers of a parent in his patriarchal 
capacity over an undivided household may 
lead to conclusions which hold no place 


in rules of succession to the estate of 
children who have left the father’s 
establishment and become separately 
settled in life. 

On the broad, distinct and simple issue 
now to be determined, it might have been 
thought that the recorded traditions and 
legal institutes of the country would have 
been clear. Unfortunately it is very far 
from being so. This may no doubt be 
accounted for to some extern by the fact 
alluded to by Burge (“ Colonial and 
Foreign Law, ” I. 60), that litigation was 
appealed to when the parties refuse 
such compromises as many be ‘‘suggested 
by relations and village elders. ” This 
salutary practice of compromise has the 
disadvantage, however that its results do 
not enter the records or procure the 
stamp of authority for a guide in future 
cases. So far as these results or the 
decisions of local native tribunals are 
concerned, they appear to have failed to 
find a place in the chronicles of the 
people. 

There were, however, as there are still, 
documents that could be appealed to, all 
of them authoritative, but varying in the 
weight of their authority. These are 
the Dhimmathats , usually reckoned as 
thirty-six in number. They form the 
expositions of, inter alia , customs and 
juridical rules, their dates of issue vary- 
ing sometimes by many hundreds of years. 
It is no doubt true that with regard to 
them a certain evolution can be traced, 
and it seems by those who have written on 
the subject also to be admitted that they 
differ from the ordinary legal institutes in 
this sense, that a change of dynasty was 
sometimes accompanied by a fresh com- 
position in the shape of a new, and, it 
might be, a comprehensive Dhammathat 
which, while not removing or extinguish- 
ing its predecessors, appeared upon the 
scene clothed with the authority of 
the fresh Government and containing 
the latest revisal of accepted juridical 
doctrine. 

It appears to be acknowledged that the 
laws, or rules, contained in the earlier 
Dhammathat s were in their remotest 
origin derived from the laws of Manu, 
which reached Burma by way of Southern 
India. But with the establishment of 
Buddhism and the spread of Buddhist 
doctrine came, in the course of time, the 
not unnatural desire to strengthen the 
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sanctions of juridical rule by associating 
its foundations, the Dhammathats them- 
selves with the religious sentiments of the 
people, and in the later Dhammathats 
the commands, precepts, and principles 
are represented as truly being emana- 
tions from the spirit of Buddha himself. 

This state of matters must have made 
the administration of justice still depend- 
ent on a comparison of Dhammathat with 
Dhammathat and a balancing of the 
weight of their authority. It cannot be 
said that at the present moment such 
difficulties have disappeared. Traces of 
them, indeed, are plain enough in the 
present case and one cannot peruse the 
judgments under review without noting 
the care with which the learned Judges 
of Burma address themselves to this task. 

There are two views which may be 
taken. Either the subject is dealt with 
sufficiently by a single clear or governing 
authority, or the Dhammathats as a 
whole must be collated, and judgment 
determined by the best balance which can 
be framed as the result of their dicta . 
The judges of the Court below have 
adopted the latter course, and with regard 
to it their Lordships are not satisfied 
that even on such a collation the balance 
has been correctly struck. But the im- 
portance of the subject induces their Lord- 
ships to put on record how this matter 
stands according to all ihe Dhammathats , 
if the version contained in the Digest of 
the Burmese Buddhist Law concerning 
inheritance and marriage prepared by 
Mr. Gaung be taken. Mr. Gaung was a 
member of the Legislative Council of the 
Lieutenant-Governor, and the Digest was 
prepared under the authority of the late 
Judicial Commissioner and is published 
with the sanction of the Government of 
Burma. 

As showing the variety and conflict of 
the Dhammathats , reference may be made 
in particular to Sections 310 and 311 of 
volume I of the Digest of Burmese Bud- 
dhist Law on the subject of inheritance. 
Section 3 10 refers to relatives of previous 
generations who are not entitled to in- 
herit.*’ And the rule of the Manu Kye 
is thus cited. 

“ The rule whereby elder relatives are debar- 
red from inheritance i6 a6 follows ; — The co-neirs 
live apart from one another one of them dies 
without leaving a wife or a husband or a chila , 
bis or her estate shall be partitioned among his or 


ber younger brothers and sisters, but not among 
the elder co- heirs,” x 

The point of the citation is as to the 
significance of the word “co-heirs’* in 
this passage, and that is illustrated by 
Section 311, where Mr. Gaung quotes 
from the Dhammara : — 

" The five kinds of co-heirs are the following, 
namely, one's elder and younger brothers, elder 
and younger sisters, and their children,” 

It would thus appear that it was not 
within the conception of the Manu Kye 
on this particular Section 310 to reckon 
the parent as having a preferred right to 
the co-heirs. The co-heirs came first, 
namely, the brothers and sisters of the de- 
ceased ; and the point of the section is that 
as among these it was the younger bro- 
thers and sisters that were preferred to 
the elder co-heirs. As stated, the intro- 
duction of the parent as to be preferred 
to brothers and sisters as a class and as a 
whole is completely negatived. 

But their Lordships recognize that the 
real difficulties of the case — and that the 
difficulties are real is established not only 
by the consideration given to the matter 
by the learned Judges in the present case, 
but by the course of Burmese decisions to 
which they refer — arise from the construc- 
tion of Section 311. That section deals 
with “ relatives of previous generations 
who are entitled to inherit.” 

The conflict had better be exhaustively 
set forth and the forces on either side 
stand in this way : — 

On the side of preferring the parents 
and ignoring the brothers and sisters, the 
Dhammathats stand as follows : 

Manu . — “ On the death of a person leav- 
ing not even a casually adopted son, his 
or her parents may inherit.” 

Various other Dhammathats are cited 
by Mr. Gaung to the same effect as this 

extract from Manu. 

Vilsa. — “ In the absence of descend- 
ants the parents are entitled to inherit.* 

This is repeated — almost literally — in 
Dhammathat Kyaw , in Nandaw , and in 
Vannana . 

Razaihat. — “If the deceased person 
leaves no wife, children, grandchildren, 
or other descendants, his parents, grand- 
parents, or other relatives of previous 
generations are entitled to succeed to the 
estate.” 

To the same effect is the extract from 
Vavultnga , namely, “In the absence of k 
sons, including those publicly or casually 



1914 


MA NHIN BWIN V. U SHWE 

adopted, the parents are entitled to in- 
herit.” 

Finally conies Kyannet . — “ In the 
absence of wife and children, the parents 
are entitled to inherit the estate of their 
son.*’. 

It is plain that these extracts do not pro- 
ceed upon the principle of express exclu- 
sion of a right of succession by brothers 
and sisters. The brothers and sisters are 
omitted or ignored in the statement of the 
succession. 

On the other side, the same section 
(Section 311) cites later Dhammathats 
which give very ample warrant not for 
ignoring, but for recognising, and for 
placing in priority to parents, the rights 
of succession on the part of brothers and 
sisters. The historical light in which these 
later Dhammathats should be viewed will be 
remarked upon later. But meantime this 
observation may be made. The opinion 
appears to be entertained that the Burmese 
Empire was in the 18th Century of the 
Christian Era one of the greatest Empires 
of the Eastern world. But it is at least 
certain that in the middle of that century 
a strong attempt was made to put the 
Jurisprudence of Burma into a settled 
and more easily referable form. In the 
reign of Alompra, one of his ministers, a 
judge, completed a prose Dhammathats 
known as the Dha?nma, and the citation 
from the Dhammathats affirmatory of the 
right of succession on the part of brothers 
and sisters as in preference to parents 
becomes thereafter fairly clear. 

These citations are as follows : — 

The •Dhatnma 

If a deceased person has neither co-heirs nor 

descendants, his or her perents shall inherit the 
estate. 

It has been already made clear that co- 
heirs include brothers and sisters, and the 
exclusion of a right of succession by the 
parents if such brothers or sisters are 
alive is thus plain : 

The Manukye : 

The peneral rule is that relatives of previous 
generations shall not inherit the property of their 
descendants But if a person dies leaving neither 
v»ife, children, brothers nor sisters, his parents 
become his sole heirs.” 

The Vannana has been already cited as 
ignoring the rights of brothers and sisters 
in one passage, but in another the situa- 
tion is expressed thus : 

“ Failing children, the parents or brothers and 
sisters of the deceased are entitled to inherit,” 
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The Rajabala : 

“In the absence of husband or wife, children, 
and brothers or sisters, the parents are entitled to 
inherit.” 

The Mann : 

“If children living apart from their parents die 
leaving neither heirs nor co-heirs, their parents 
inherit the estate.” 

Cittra : 

“ In the absence of heirs, parents, grand-par- 
ents, or other relatives are entitled to inherit.” 

• Kyetyo : 

“ In the absence of other relatives, the parents 
are entitled to inherit.” 

It will be subsequently shown that by 
the use of the phrase, “ in the absence of 
other relatives” is meant simply “ in the 
absence of brothers and sisters.” This 
would necessarily appear to be so. And 
it is from this body of authority quite 
manifest that the right of parents is not 
only not preferred, but is on the contrary 
very plainly postponed to the rights of 
succession on the part of brothers and 
sisters. 

With regard to the Dhammathats as a 
whole it has to be admitted that the figu- 
rative language so frequently employed 
becomes little helpful in expiscating the 
idea of inheritance. “ It is natural,” says 
Razathat, “ for sea-water to flow back 
into the ocean after entering rivers and 
streams ”; and in other passage, “when 
lakes are full, the overflow is returned to 
rivers and streams, and tidal water always 
flows back to the ocean.” In later cen- 
turies the mind of the commentators was 
still struggling with these figurative ex- 
pressions ; as, for instance, in the Mann 
Vannana “In the absence of wife and 
children, the parents inherit. Why so ? 
Because of the water which flows 
into the sea a portion returns up 
the river. ” The figure which earlier 
appears is the simple one of water which 
cannot find an outlet being borne back to 
its source ; but as the Dhammathats deve- 
lop, it is found that the source of the re- 
turning water cannot be reached until the 
intervening inlets and creeks have all 
been filled up, and there appears to be the 
conception accordingly, not of at once 
reaching to the source, namely, the parent, 
without having exhausted the collaterals, 
namely the brothers and sisters. These 
struggles with figurative language appear 
even in the decisions in recent times in 
the Courts in Burma, and, as is not obs- 
curely indicated in some of these judir. 
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ments, they rather perplex than help the 
mind. 

In their Lordships’ opinion the balance 
of the authority of the Dhammathats is 
upon the side of the sisters and brothers 
of the deceased being preferred to the 
parent. It has been already noted that 
ithere is nowhere throughout any of the 
Dhammathats a specific exclusion of bro- 
thers and sisters, and it may further be 
added that the language of the earliest. 
Dhammathats, where collaterals are, as 
has been stated either omitted or ignored, 
seems not to be analysed or explained or 
the omission accounted for in the later 
Dhammathats holding the same view, and 
the concurrence is a mere repetition. 
Their Lordships incline to the opinion — 
and a special reason therefor will be im- 
mediately given — that a clearer note is 
jstruck by the Dhammathats from the time 
of the 12th Century of the Burmese or 
from about the middle of the 18th Century 
!of the Christian Era. Brothers and sis- 
ters as such, co-heirs, as such, and rela- 
tives as such, are all dealt with and find 
a place in the discussion, and wherever 
they appear as a class they appear in the 
first rank, that is to say, in the rank pre- 
ferred to parents. 

But these views of their Lordships are 
fortunately confirmed by another and an 
historical consideration. There can be 
little doubt that in the middle of the 18th 
Century of the Christian Era the conquest 
and subjugation of the country by Alomp- 
ra was accompanied by a serious attempt 

by him and his high functionaries of 
State to place the jurisprudence of the 
Country in a position of fresh and settled 
authority. One of his ministers, suppos- 
ed to be a Judge, issued under the Royal 
authority one Dhavimathat in prose, 
known briefly as a Dhamma. Another, 
“in charge of the moat of the City of 
Shwebal,” and taken by Dr. Forchham- 
mer to have been Alompra’s Minister of 
War, compiled in prose the Manugye or 
Manu Kyay Dhavimathat, and it is this 
document last mentioned which was 
issued by Royal authority in 1756, and 
which obtained the commanding P os ‘^on 
which it seems to have occupied for a 

succeeding period of nearly 1 J ^^itish 
What was the attitude of the British 

Government in respect to these P^cu- 
lars constituting the foundations of Bur- 
mese law ? A period of about a Century 


in the case of Lower Burma and a period 
of about 130 years in the case of Upper 
Burma intervened between the Alompraic 
Code and the British occupation. During 
this intervening period the Burmese juris- 
prudence had existed on the footing just 
described. 

It would have been, of course, open to 
the British Government to adopt the an- 
cient practice of issuing a fresh and autho- 
ritative Code. But it was more in accord 
with the genius and practice of the exten- 
sion of British rule and of the incorpora, 
tion of various races and populations 
within the British Empire to accept the 
native laws in their main elements in so 
far as they contained a working system of 
jurisprudence which was in accord with 
the traditions and habits of the people. 
Th is later course was adopted. An instance 
to hand may be cited: In 1392, after 
the overthrow of King fheebaw and the 
establishment of settled order in Upper 
Burma under the British rule, a circular 
was issued “ for the assistance of the 
Courts in dealing with questions of Bud- 
dhist law.” The circular issued a trans- 
lation of the Letters Patent in use under 
the Burmese Government for the appoint- 
ment of Judges. A list of Dhammatiats 
was appended to it, but, as showing the 
complexity of the subject, the Judicial 
Commissioner adds that he “ will be glad 
of information regarding any copies that 
may be extant of any of these Dhamma- 
thats other than the more commonly 
known ones.” After a recital of many 
resounding titles of the Sovereign, in- 
cluding that of “ Mighty Fountain of 
Justice”, a circular proceeds thus — 

" Now with respect to the office of Judge, it is 
on this wise : In the Kingdom of which we are 
the Sovereign ruler our numerous subjects must 
not be permitted one to oppress another, and the 
judges must admonish and chastise, repress and 
judge, in case of dispute they must, in accord- 
ance with the Dhammathats, enquire into the 
causesof the people and decide between them, and 
for this purpose they are appointed to the Courts 

as Judges.” 

This is the general rule, involving as it 
does that judicial task the difficulty of 
which has been already mentioned. 

To recur to the Manu Kyay which for 
so long had been recognised as the lead- 
ing guide in the administration of justice 
Professor Forchhammer, in his Treatise 
on the sources and Development of Bur- 
mese Law, thus describes it 
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41 This Law Book is written in plain Burmese 
with very little Pali intermixed. It is not really 
a Code or a Digest of Law, but rather an en- 
cyclopaedic record of existing laws and customs 
and of the rulings preserved in former Dhamtna- 
thats. Manu Kyay does not attempt to arrange 
the subject-matter or to explain or reconcile 
contradictory passages ; religious elements are 
freely introduced ; unjust Judges shall suffer 
punishment in Hell with head downwards ; a 
man to whom deposits are made must be strict 
performer of his religious duties ; a person guilty 
of perjury will be visited by preternatural 
punishments.” 

And having dealt with the develop- 
ment of Burmese jurisprudence and 
made a division of it into three periods, 
Dr. Forchhammer concludes thus : — 

“ ^he Manu Kyay incorporates the contents of 
the Law Books of the first and second period and 
records laws and customs existing among the 
people of his time. It deals with the religious 
laws and usages of the Brahmins and the monas- 
tic rules of the Buddhists clergy. It allows the 
Buddhist element to predominate and draws 
largely from the Buddhist Scriptures.” 

It is not seriously disputed that the 
authority of this text-book, where it is 
clear, as among the Dhammathats, is of 
the highest rank. And accordingly, when 
British rule was extended over Burmese 
territory, the recommendation to the 
Judicial Officers substantially accepted 
this situation as it was found. In the 
words of Dr. Forchhammer : — 

“ The Manu Kyay is to this day the most wide- 
ly read and studied law book in Burma, and 
after the British had taken possession of this pro- 
vince the natives pointed to this Dhammathat as 
containing the bjdy of laws by which they had 
been governed." 

Much has been done during the last 
thirty years to extend the knowledge of 
the various Dhammathats ; and the 
labours and encouragement of the Judi- 
cial Commissioner, Sir John Jardine, 
have greatly assisted this extension. The 
Manu Kyay itself has been textually 
translated by Dr. Richardson, and is in 
familiar use as a work of reference ; and 
their Lordships do not understand that 
the pre eminent authority of this Dhamma - 
thats has been lowered by the labours of 
other authors or the translation of other 
Dhammathats . 

On the point in issue in the present 
case, the Digest of Mr. Gaung represents 
the dicta of the Manu Kyay thus : 

" The general rule is that relatives of previous 
generations shall not inherit the property of their 
descendants. But if a person dies leaving neither 
wife, children, brothers nor sisters, his Barents 

become his sole fieirs. F 


There dees not seem to be any room 
for ambiguity here. Both classes are 
dealt with. The one class wife, children, 
brothers, and sisters are specifically and 
exclusively preferred to the other class, 
namely parents. . , 

In the tenth Book, Chapter 19, of 
Dr. Richardson’s translation, the text 
reads thus : — 

“ Though this is the law (that property shall 
not ascend), why is it also said the father and 
mother of the deceased have a right to his pro- 
perty ? Because if the parents be alive and the 
deceased has no other relations, they shall in- 
herit his property." 

In short, the Manu Kyay is clear that 
the property cannot ascend to parents 
unless there be no other relations, and 
“ relations,” it should be added, are as 
appears clearly from Chapters 17, 19, 22 
and 25 of the same book, synonymous 
with brothers and sisters. 

Their Lordships do not think it neces- 
sary accordingly to pursue the enquiry 
further. In this Dhamviathat, which 
still remains of the highest authority, 
the succession of brothers and sisters in 
preference to parents is established be- 
yond doubt. This being so, the other 
Dhammathats do not require to be appealed 
to to clear up any ambiguity. Were that] 
appeal to be made it would, in the opinion 
of their Lordships, as already stated, lead 
to the same result. * 

The doubt, however, thrown upon the 
subject by the judgments of the Courts 
below can be explained to some extent 
by a brief glance at the developments of 
authority on the subject. 

The sense of the Manu Kyay and the 
authority of its rule, as above expounded, 
seem to have been accepted in Burma 
until the year 1894. On the 12th Novem- 
ber of that year there occurred the case 

of A li San Hla Me and the narrative is 
observable : — 

• t 7?^°^ er Courts have held that accord- 

ing to Buddhist law property cannot ascend where 

cc ? 1,ateral heirs, and they have awarded 
£ cla,m - The general rule that propertv 
shall not ascend is laid down in the Mmu Dham- 
mathat. Book 10. Sections 1, 18, 19, but the rule 
is not without exceptions.” 

(It may be noted that the “Manu 
Dhamviathat ” here referred to is simnlv 
the Manu Kyay). ^ ^ 

The exception referred to in that case 
had reference to the separation of one 
from his adoptive brothers and sisters 
&nd to an adopted spn living with his 
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adoptive mother. It is manifest that this 
so-called exception has nothing to do 
with the present broad and general case. 
And it is also clear that the law as above 
laid down was held to be the general law 
of Burma. 

Thereafter, however, a certain mis- 
chance arose by way of what is report- 
ed as an obiter dictum in the case of 
Mating Chit Kywe in the year 1895. 
The substantial question in the case is 
described as “ whether the brothers 
and sisters of the father of the deceased 
Mah Pean who was unmarried have under 
the rules of inheritance in the Dhamma- 
thats a title to the estate of Mah Pean 
superior to any title of the defendant as 
step-father living with the deceased.” Here 
it is also quite clear that ‘the broad and 
simple question now to be determined 
was not before the Court. The step, 
father was held to have no equitable 
claim, but in the course of the judgment 
there occurs this sentence : — 

** The Bhuddist law is opposed to the ascent of 
inheritance, but when it cannot go by descent the 
inheritance is allowed to ascend, first to the father 
and mother, and failing them, to the first line of 
collaterals and in the absence of heirs in that 
degree, to the grandfather and grandmother and 
the next line of collaterals.” . 

By “ the first line of collaterals ” is here 

meant the line of the father and mother 
and it will be observed from this sentence 
that the true line of collaterals, namely the 
sisters and brothers of the deceased them- 
selves, appears to be excluded from the 
succession, although on each of the higher 
lines they are included, that is to say, 
uncles and aunts would be preferred to 
the grand-father, although brothers and 
sisters would not be preferred to the 
father. Whatever may be said of this 
reasoning, at all events it is probably 
sufficient to observe that it is not applica- 
ble to the question in the present case, 
and it was not necessary to that deci- 


In 1897, however, the case of Mah Gun 
Bon was tried, determining that the estate 
of a deceased step parent or grand-parent 
goes by descent to the step-children or 
grand-children in preference to collateral 
relatives by blood. Again it must be 

observed that the broad and sim P le . 
tion now to be determined was not before 
the Court. Many citations ar . made 
from the Dhammathats and, as general y 
happens, these texts appear to be some- 


what inconsistent with each other, but 
whether they are so in reality or not is 
difficult to say. After much examination 
the learned Judge says: — 

“ From these various authorities and from the 
other Dhammathats of which there are printed 
translations, it is clear that, when the ascending 
line and the descending line fail, the collateral 
line succeeds, and probably brothers and sisters 
would be preferred in certain instances to 
parents.” , . 

No indications are given of what this 

probability is, and it may be sufficient 
with regard to this authority to say that it 
does not cover the simple point now to be 
determined. 

The case of Mah E Dok (18th May, 
1898) was referred to. It was a case with 
reference to adoptive parents. Various 
texts were cited, concluding with Sec- 
tion 211 of the Attathanyepa Vannana, 
which says : — 

“ Where there is no younger brother or 
sister, then the property may revert or ascend to 
the elder members of the family, such as elder 
brothers, elder sisters, parents, or grand- 
parents.” 

And the learned J udge says : — 

“ Although the last quoted text throws some 
doubt on the subject, there seems to be good 
authority to the rule that parents are entitled to 
inherit in the absence of direct descendants. 

There has been no argument on the point. 

The “ good authority ” here referred to 
appears to have been the cases just cited, 
and in their Lordships’ judgment the case 
of Mah E Dok does not advance the pro- 


position in any respect. 

Reference was also made to the case of 
Mating Shwe Bo (27th February, 1899) the 

headnote of which is this : — 

“ The Buddhist Law is opposed to the ascent of 
inheritance, but when it cannot go by descent the 
inheritance is allowed to ascend, first to the 
father and mother, and, failing them, to the first 
line of collaterals, and in the absence of heirs in 
that degree to the grandfather ^and grandmother 
and the next line of collaterals." 

It is to be noted that “ the respondents 

in this case were not represented by 
counsel and were unable to afford the 
Court any assistance in dealing with the 
difficult point of law involved.” In those 
circumstances the Judge, perhaps not un- 
naturally, accepted the Chit Kywe Case as 
a guide, and with that their Lordships 
have already dealt. 

It is manifest that the clear and broad 
issue now to be determined has never been 
the subject of judicial decision, and that 
no series of precedents can be relied upon 
in justification of the judgments of the 



1914 MT. amir begam v. syed badr-u d-din (Lord Parmoor.) p r i V y Council 105 


Courts below. Out of respect to the 
judges, and in view of the embarrass- 
ments produced by the cases cited and by 
the conflict among the Dhammathzts , as 
well as of the importance of the general 
question being authoritatively settled 
their Lordships have thought it right to 
make an independent investigation so as, 
if possible, to clear up the whole question. 
In the result they are of opinion that the 
right of the respondent, the father of the 
deceased, cannot be maintained as against 
the right of the appellant, her sister. 

Their Lordships will accordingly hum- 
bly advise His Majesty that the judgment 
of the Court below be reserved, and that 
the suit stand dismissed, the plaintiff-res- 
pondent to pay to the appellant the costs 
of the proceedings here and in the Courts 
below. 

T. s. n. Appeal allowed. 

Solicitors for Appellant — Arnould & 
Sons. 

Solicitors for Respondent — Sanderson, 
Adkin, Lee & Eddis. 


** A- I* R- 1914 Privy Council- 

(From Oudh.) 

27th March* 1914- 

Lords Sumner and Parmoor, Sir John 
Edge and Mr. Ameer Ali. 

Mt. Amir Begam — Defdt. -Appellant 

v. 

Syed Badr-ud-din Husain and others — 

Defendants-Respondents- Plaintiffs. 

(a) Civil P. C.Sch. 2, Para, 20 — Award 
without intervention of Court is valid unless 
corruption or misconduct of arbitrator is proved. 

Where an application is made under paragraph 
20 of Schedule II of the Code of Civil Procedure 
1908, in respect of an award id arbitration 
proceedings without the intervention of the 
Court, the award should be 61ed and a decree 
passed in terms thereof and it is not vitiated by 
anything done by the arbitrator not amounting to 
corruption or misconduct within paragraph 15 of 
Schedule II of the Code. [P. 107. C. 1.] 

(b) Arbitration — Award — Portion of 
award invalid If such invalid portion is 
separable, the remainder of the award is main- 
tainable. 

It is well recognised law that when a separable 
portion of an award is bad as for instance for 
being a matter clearly outside the power of the 
arbitrator; the remainder of the award if good, 
can be maintained. [p_ iq6, q 2 j 

(c) Civil P .C. Sch. 2, Para, 15 — Misconduct 
0 / arbitrator — Gross irregularity in procedure 
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amounting to no proper hearing, is misconduct 
— Onus is on party alleging the irregularities. 

If irregularities in procedure can be proved 
which would amount to no proper hearing of the 
matters in dispute, there wou'd be misconduct 
sufficient to vitiate the award without any imputa- 
tion on the honesty or partiality of the arbitrator, 
but the onus of proving the irregularities in 
procedure is on the person alleging the same. 

[P. 107. C. I.] 

•• (d) Arbitration — Evidence of arbitrator 
is admissible when charges of dishonesty and 
partiality are made — But relevant evidence for 
such purposes should not be used for scrutinis- 
ing the decision of the arbitrator on matters 
which are within his jurisdiction. 

An arbitrator, selected by the parties, comes 
within the general obligation of being bound to 
give evidence, and where a charge of dishonesty or 
partiality is made, any relevant evidence which he 
can give is without doubt properly admissible. It 
is however necessary to take care that evidence 
admitted as relevant on a charge of dishonesty or 
partiality is not used for a different purpose; 
namely, to scrutinize the decision of the arbitra- 
tor on matters within bis jurisdiction as for ex- 
ample. the methods adopted by him in deter- 
mining the quantum of his valuations and 
on which his decision is final. The limita- 
tion applicable to the evidence of an arbitrator 
as witness in a legal proceeding to enforce his 
award are stated in the case in Bucclench v. Metro- 
politan Board of Works (18711 S. N. L. 418 
but where charges of dishonesty are made, the 
Court would reject no evidence of an arbitrator 
which could be of assistance in informing itself 
whether such charges were established. 

[P. 108. C. 1.] 

fe) Arbitration — Misconduct of arbitrator 
— Whole of a choice plot allotted to one claim- 
ant trt order to avoid division which was 
undesirable — Arbitrator was not partial • 

Allotment of the whole of a choice portion of the 
property of the testator to one claimant does not 
amount to partiality when it is undesirable to 
divide the property and the only way of avoiding 
division was by such allotment. [P. 108, C. 2.] 

• (f) Arbitration — Jurisdiction of Court does 
not extend to scrutinizing estimate of value in 
the award . 

Apart from the charge of corruption, it is 
beyond the competency of the Court to scrutinize 
the estimate of value appearing on the face of the 
award. [p # 108 , C. 2 3 

(g! Arbitration Arbitrator not maintaining 
Notes of the proceedings before him— That does 
not entitle any of the parties to the arbitration 
to have the award set aside. 

There is no warrant for holding that in the 
absence of notes of proceedings, an award should 
be set aside at the instance of one of the parties 
who made no protest until after making the 
award. [P. 10 7, c 2 -j 

It is not accurate to say that although in each 
instance the evidence of dishonesty amounts to a 
mere suspicion the aggregate effect would sup- 
port the charge of corruprion. 
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DeGvuyther, and B. Dube — for Appel- 
lant. 

Upjohn, and G, R . Lowndes -for first 
Respondent. 

Lord Parmoor • — This is an appeal 
from a decree of the Court of the Judicial 
Commissioner of Oudh, dated the 15th 
August, 1911, reversing a decree of the 
Subordinate Judge of Lucknow passed 
by him upon an application by respond- 
ent 1 for the filing of an award. 

On the 6th of May, 1909, one Khwaja 
Farid ud-din Husain (hereinafter called 
the testator) died at Lucknow, leaving 
considerable property, and has as heirs, 
according to Muhammadan law, a full 
sister (the appellant herein), two step- 
brothers-respondents 2 and 3, two step- 
sisters respondents 4 and 5, and a widow 
respondent 6. Shortly before his death, 
the testator made a will by which he 
appointed respondent 1 his executor, and, 
as he was entitled to do by Muhammadan 
law, bequeathed him one third of his pro- 
perty. After the death of the testator dis- 
putes arose between the parties in- 
terested, and litigation was commenced. 
On the 6th August, 1909, the matters 
in dispute were referred to the sole arbi- 
tration of Munshi Sakhawat Ali under a 
submission of reference in the following 
forms : — 

“ Whereas there exists a dispute amongst us. 
the executants, regarding the estate of Khwaja 
Farid- ud-din, deceased, and the deed of will, 
dated the 30th April, 1909. we, the executants, 
have, of our own accord, appointed Mnnsbi 
Sakhawat Ali, as a referee for the purpose of set- 
tling the matter in dispute. We agree and record 
that the said refree may decide it in whatever way 
he may deem proper, we, the executants, shall 
remain bound by the award. Therefore we have 
executed these few presents by way of a deed of 
agreement so that they may serve as an authority." 

The arbitrator entered upon the re- 
ference and published his award on the 
)6th July, 1910. He confirmed the ap- 
pointment of respondent 1 as executor, 
and gave him one third of the property. 
The remaining property fell to be divided 
according to Muhammadan law. The 
parties were entitled in the following 
shares The appellant to a third share, 
the respondents 1 and 6 jointly to a 
moiety, the respondents 2 and 5 to a sixth 
share. The arbitrator then proceeded to 
distribute the property in proportion to 
the shares to which the respective parties 
were entitled and for this purpose to niake 
a valuation. The property so valued 


amounted in the aggregate to 91,942 
rupees. There was a further item of 
4,000 rupees, which was in no sense an 
ascertained or settled amount, but was 
based on a right to claim a rendition of 
accounts from a certain Ahmad Khan, and 
this item, for what it was worth was 
allotted to the appellant. The respondents 
1 and 6 in respect of their joint half share 
were allotted property valued at 45,010 
rupees. The appellant in addition to the 
above item of 4,000 rupees, was allotted 
property valued at 30,879 rupees, and res- 
pondents 2 and 5 were allotted property 
valued at 15,153 rupees. On the face of 
the award the distribution appears to be 
fairly made. So far as there is any ad- 
vantage it is in favour of the appellant. 
This apparent advantage is referred to 
and explained by the arbitrator in his 
award. 

At the time of the testator’s death there 
was a considerable mortgage (20,000 
rupees) affecting certain portions of his 
property. The arbitrator recognized that 
the allottees of the mortgaged property 
would be under a disadvantage with an 
apprehension of possible loss. He there- 
fore decided that the debt of 20,000 rupees 
and its interest should, as among the 
parties entitled under the will, be a charge 
on the entire property of the testator, and 
proportionately on all the co-sharers, and 
that each co-sharer should be liable to 
pay in proportion to this share, and that 
each co-sharer should as soon as possible 
pay his proportionate share, both capital 
and interest, to the creditor. VVhether 
this provision in the award did give full 
protection to the allottees of the mort- 
gaged property, it is not within the 
province of their Lordships to decide. It 
is sufficient that matter was considered by 
the arbitrator and his decision cannot be 
questioned unless the charge of corruption 
or misconduct is established. The award 
further purported to assign specific land 
in the zamindari of Rasulabad by way of 
partition, a matter clearly outside the 
power of the arbitrator, and which would 
render his award invalid, unless this por- 
tion of his award is separable from the 
rest. In the opinion of their Lordships 
there is no difficulty whatever in separat- 
ing this portion of the award from the 
rest. It is well recognized law that when 
a separable portion, of an award is bad, 
the remainder of the award, if good, can 
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be maintained. In this respect their 
Lordships agree with judgment of the 
Court of the Judicial Commissioner of 
Oudh, and it becomes necessary to con- 
sider the grounds on which the remainder 
of the award has been attacked. 

On the 10th June, 1910, respondent 1 
made an application to the Court of the 
Subordinate Judge of Lucknow to file the 
award in Court under paragraph 20 of the 
second schedule of the Code of Civil Pro- 
cedure (Act V of 1908). On such an 
application the Court, if satisfied that the 
matter has beeen referred to arbitration, 
and that an award has been made thereon, 
and that no ground such as is mentioned 
or referred to in paragraphs 14 and 15 is 
proved, shall order the award to be filed 
and shall proceed to pronounce judgment 
according to the award. Paragraph 14 
states the grounds on which the Court 
may remit the award to the reconsidera- 
tion of the same arbitrator or umpire. 
Paragraph 15 states the grounds in which 
alone an award shall be set aside. The 
first of these grounds is corruption or 
misconduct of the arbitrator or umpire. 
It was on this ground that the Subordi- 
nate Judge refused to order the filing of 
the award and disallowed the application 
of the respondent 1 who had been treated 
as plaintiff in the proceedings. 

On the 7th September, 1910, issues were 
framed by the Subordinate Judge. The 
only material one is : is the award vitiated 
by the misconduct of the referee as alleged 
under the paragraphs 9 to 20 of the first 

defendant’s (the appellant’s) written state- 
ment ? 

The misconduct alleged against the 
referee was twofold : — 

(1st) That the referee had acted cor- 
ruptly and dishonestly in his capacity of 
judge. 

(2nd) That the proceedings in the 
reference had been conducted in such a 
way that the matters in dispute had not 
been properly tried. 

T. heir Lordships will deal first with the 
less important point of irregularity of 
procedure. 

If irregularities in procedure can be 
proved which would amount to no proper 
hearing of the matters in dispute there 
woyld be misconduct sufficient to vitiate 
the award without any imputation on 
the honesty or impartiality of the arbi- 
trator. In the present case it was 


alleged on behalf of the appellant that 
there had been no proper inquiry, since 
the parties had not been properly sum- 
moned to appear before the arbitrator, 
and the appellant had not had an oppor- 
tunity of meeting the case set up by the« 
respondent 1. The burden of proving] 
this allegation was upon the appellant and] 
other defendants at the trial before the] 
Subordinate Judge. The only relevant wit-1 
ness called on behalf of the appellant 
was Shaban Ali, who admitted in cross- 
examination that he was sent for by the 
arbitrator on several occasions and ques- 
tioned in respect of the value of immove- 
able property. As against this evidence, 
which in itself is quite insufficient to 
prove the alleged irregularities, the 
arbitrator stated on oath that he invited 
all parties to put in written statements 
before him, but that they declined to do 
so ; that he was never asked by any of the 
parties to hear oral evidence and that no 
oral evidence was tendered at any time, and 
that he got little or no assistance from any 
of the parties in making his inquires. It is, 
however, unnecessary in their Lordships’ 
opinion to further analyse this evidence, 
since they agree with the Court of the 
Judicial Commissioner of Oudh that the 
allegations of irregularity in procedure 
were not proved against the arbitrator, 
and that there is no justification for the 
strictures passed by the Subordinate 
Judge upon the conduct of the arbitrator. 
F urther, severe comment was made that 
the arbitrator did not make and retain 
any adequate notes of the proceedings. 

, No doubt it is generally desirable that an 
arbitrator should make and retain for 
subsequent use, if necessary, notes of the 
proceedings before him; but there is no 
warrant for holding that in the absence 
of such notes an award should be set aside 
at the instance of one of the parties, who 
must be held to have known the general 
course of procedure, and who did not 
make any protest until after the making 
of the award with the terms of which she 
was not satisfied. 

The last point, and the most import- 
ant, is the grave charge that the arbi- 
trator acted dishonestly and with partiality 
in conducting the inquiry and making 
his award. This charge was found to be 
established by the Subordinate Judge. 
The main evidence relied upon to support 
this conclusion was that given by the 
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arbitrator himself in cross-examination. 
An arbitrator, selected by the parties, 
comes within the general obligation of 
being bound to give evidence, and where 
a charge of dishonesty or pirtiality is 
made, any relevant evidence which he 
can give is without doubt properly 
admissible. It is, however, necessary to 
take care that evidence admitted as 
relevant on a charge of dishonesty or 
partiality, is not used for a different 
purpose ; namely, to scrutinize the deci- 
sion of the arbitrator on matters within 
his jurisdiction, and on which his deci- 
sion is final. The limitation applicable 
to the evidence of an arbitrator as witness 
in a legal proceeding to enforce his 
award are stated in the case of 
Bitcclcuch v. Metropolitan Board of Works 
(1) but where charges of dishonesty are 
made the Court would reject no evidence 
of an arbitrator which could be of assis- 
tance in informing itself whether such 
charges were established. 

In the opinion of their Lordships the 
Subordinate Judge did not take sufficient 
care in the discrimination of the purpose 
for which the evidence was admissible, 
and utilized evidence relevant on the 
charge of corruption to criticize methods 
adopted by the arbitrator in determining 
the quantum of his valuations. 1 he course 
adopted in the cross-examination of the 
arbitrator was not satisfactory. There 
was a prolonged and critical examination 
into the details of figures used by the 
arbitrator in making his award, but the 
charge of corruption was not put fairly 
and squarely to him, so as to enable him 
to give a direct answer or explanation. If 
is not surprising that a cross-examination 
so conducted should lead to a ceitain 
amount of confusion and contradiction, 
but their Lordships cannot find in this 
respect any warrant for supporting the 
grave charges of corruption and partiality. 

The distribution and valuation of the 
testator’s property amongst the parties 
entitled are stated without ambiguity on 
the face of the award. In the first place 
the arbitrator sets out the details of the 
property allotted to respondent 1 and in 
each instance his estimation of value. 
The first property allotted is the entire 
village of Mohi-ud-dinpure alias Hajiganj 
and the estimated_val ue is 28, 7 85 rupees. 

(if (1871) 5 H. L, 418-27 L. T. 1=41 L J. 
i'x. 137. 


In respect of this allotment and valuation 
three ch irges are made against the arbi 
trator. It is srid, first, that Hijiganj was 
a choice portion of the property of the 
testator and that its allotment to respond- 
ent 1 showed partiality in his favour to 
the detriment of the appellant. The 
arbitrator’s answer is that it was undesira- 
ble to divide Hajiganj and that the only 
way in which division could be avoided 
was by its allottment in entirety to 
respondent 1. The explanation is in itself 
reasonable and effectively answers the 
charge. 

The second allegation is of under- 
valuation. The arbitrator is said to have 
dishonestly assessed this property at a low 
valuation intending to give an unfair pre- 
ference to respondent 1. The evidence 
adduced in support of this charge is that 
the valuation was made on the patwari's 
figures to the rejection of those appearing 
in the accounts of the testator, the former 
figures giving a lower rate of profit in- 
come, and thereby diminishing the capi- 
talized value. Their Lordships can see 
no reason for not accepting the arbitrator's 
explanation given in cross-examination. 
He considered the patwari's figures more 
likely to form an accurate basis for valua- 
tion than those in the private accounts, 
and stated that there were reasons 
which made him think that the private 
accounts were not satisfactory. This 
is just one of the matters on which 
an arbitrator is bound to exercise his 
discretion in estimating value, and the 
evidence is quite insufficient to prove that 
the arbitrator’s choice of materials was 
influenced by a corrupt motive. Apart 
from the charge of corruption, it was be- 
yond the competency of the Subordinate 
Judge to scrutinize the estimate of value 
appearing on the face of the award. Their 
Lordships can find no reason for coming 
to the conclusion that the basis of valua- 
rion suggested i by the Subordinate Judge 
is perferable to that of the arbitrator. 

1 he third charge made under the head 
of Hajiganj is that in the valuation, no 
account was taken of the zamindar’s 
office said to be worth 500 rupees. The 
arbitrator’s answer is that it was included 
as part of the village property, and that 
in any case it was covered by the addition 
of 2,000 rupees which he had made to the 
value of the village as a whole. 
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The second property allotted to res 
pondent 1 consists of houses at Luck- 
now. It was said that the arbitrator had 
unfairly under-valued this property to the 
detriment of the appellant, and that he 
had included in his valuation a house 
which belonged to the appellant and not 
to the testator. There is no weight in 
the criticism made by the Subordinate 
Judge of the valuation of this property 
when the actual method adopted by the 
arbitrator is understood. The arbitrator 
having a difficulty in obtaining any satis- 
factory basis for fixing a valuation invited 
the parties to send in tenders, stating the 
price they would be prepared to pay for 
each of the houses. The only party who 
tendered for all the houses was respond- 
ent 1, whose tender in the aggregate 
amounted to a price of 1 1 ,900 rupees. 
The appellant sent in a tender for three 
of the houses at a slightly lower figure 
under each head, but the difference is so 
small as to be negligeable. The arbitra- 
tor fixed the value at 11 , *00 rupees, 
reducing the tender price in the case of 
two houses by the comparatively insigni- 
ficant sum of 50 rupees. The method of 
valuation adopted by the arbitrator was 
within his discretion, and it is impossible 
to find that the small alteration in the case 
of the two houses was inconsistent with 
honesty and impartiality. 

It was necessary for the purpose of 
making his award that the arbitrator 
should determine whether or not to in- 
clude in his distribution of property the 
house at Lucknow claimed by the ap- 
pellant. He gave his reasons for the 
decision at which he arrived. He knew 
that the house in question had been 
assigned to the appellant many years ago 
under a deed of compromise, but found 
that the testator had not given up pos- 
session, always treating the house as his 
own and mentioning it in his will as 
portion of his estate. He came to the 
conclusion that the testator, notwith- 
standing the deed of compromise, 
had a good title by adverse pos- 
session, and that the appallant’s claim 
could not be sustained. He may 
have been right or wrong in the couclu- 
sion he arrived at, but their Lordships 
find no warrant for the inference that he 
was in any way actuated by a dishonest 
motive. If he was wrong and the house 
was not the property of the testator, its 
inclusion in the award might be detri- 


mental to respondent i , but could have no 
effect whatever in defeating the title of 
the true owner. In addition to Hajiganj 
and the house property the arbitrator 
allotted to respondent 1 certain pro- 
perties of comparatively small impor- 
tance. Having regard to the decision 
at which their Lordships have arriv- 
ed on the more important portions of the 
property allotted to respondent 1 it is un- 
necessary to follow under these heads the 
criticisms of the Subordinate Judge, 
which denote no more than a difference of 
opinion from the arbitrator on questions 
not within the jurisdiction of the Subor- 
dinate Judge to determine. No attack 
was made on the allocation of household 
furniture, cash and ornaments in Luck- 
now, or on their estimated value of 4,200 
rupees. 

Having allotted his share to respond- 
ent 1, the arbitrator next proceeds in his 
award to allot her share to the appellant, 
and to estimate the value of such share. 
There are three heads: the entire village 
of Kundri ; a share in the village of 
Rasulabad ; and a sum of 4,001 rupees. 
The testator’s share in the village of Rasu- 
labad was at this time subject to a con 
siderable mortgage of 20,000 rupees, 
and it is alleged on behalf of the appel- 
lant that the arbitrator acted dishonest 
ly in allotting to the appellant 
property subject to the disability of 
the mortgage ; that he unfairly over- 
ruled the testator’s property in Rasulabad; 
and that he must have known that the 
allocation of the sum of 4,000 rupees was 
practically illusory. In the allotment of 
the testator’s share in the village of Rasu- 
labid, the arbitrator was asked by respon- 
dents 2 to 5 to give them a share in Rasu- 
labad, adjoined to their share in Mahal 
Pachhim which they already possessed. 
The award shows that he complied with 
this request. The question, therefore, 
arises whether there is any evidence of 
dishonesty in his allotting the remaining 
share of the testator’s property in the vil- 
lage of Rasulabad to the appellant. The 
appellant was already a co-sharer in 
mattza in Rasulabad and holding a share 
in co-tenancy with the testator. It was,- 
therefore, quite reasonable that the arbi- 
trator should assign a share to the appel- 
lant of the testator’s property in that vil- 
lage. If the allocation under the above 
circumstances was properly made, the 
disability attached to the mortgage could 
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not be avoided. It was necessary that some 
of the parties should be subject to this 
disability, and the matter was obviously 
present to the mind of the arbitrator, who 
in his award provided against an appre- 
hension of loss by deciding that the mort- 
gage-debt and its interest should be a 
charge on the entire property of the testa- 
tor, and proportionately to all the co-sha- 
rers, each co-sharer being liable to pay in 
proportion to his share, and that 
each co-sharer should so soon as possible 
pay his capital and interest to the mort- 
gagee. Their Lordships have already 
referred to this portion of the award, 
indicating their opinion that the arbitra- 
tor had dealt with the liability of the 
mortgaged property, providing what in 
his opinion appeared to be the best 
remedy. Under these circumstances 
their Lordships can find no evidence for 
the alleged dishonesty in the allotment of 
a share of the mortgaged property to the 
appellant, and agree in the decision of 
the Court of the Judicial Commissioner. 

Their Lordships have found some 
difficulty in understanding on what 
ground the Subordinate Judge has based 
his finding that the Rasulabad property 
was dishonestly over-valued. In his 
criticism on the valuation he states that 
the referee has valued the entire estate of 
the deceased at 95,042 rupees, but this in 
itself is an error, since it is clear on the 
face of the award, that the estate was 
valued for distribution at 91,042 rupees, 
and that the additional sum of 4,000 
rupees was only thrown in as an item 
which might possibly be recovered on a 
claim for a rendition of accounts from 
Ahmad Khan. This initial mistake 
affects the subsequent inference, and their 
Lordships can find no evidence of dis- 
honesty in the detailed criticism of the 
arbitrator’s figures. The Subordinate 
J udge places considerable weight on the 
allotment of 4,000 rupees to the appellant 
as an element of misconduct in the arbi- 
trator. It was objected that this was at 
best a doubtful item and ought not to be 
estimated in calculating the value of the 
appellant’s share. The answer to this 
objection appears on the face of the 
award. In calculating the value of the 
appellant’s share of the testator’s pro- 
perty, this sum was not taken into 
account, but thrown in as an additional 
item after the appellant had been allotted 
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property estimated at 30,879 rupees, in 
itself rather more than her third share of 
the valued property. 

Ahmad Khan was a Karinda in the em- 
ploy of the testator, and had been collect- 
ing his rents. It was alleged before the 
arbitrator that this man had money in his 
possession which was owing to the 
estate, and for which he had not account- 
ed. Some figures were placed before the 
arbitrator, but there was no reliable evi- 
dence either of liability or of amount. 
Ahmad Khan refused to appear before 
the arbitrator to give any explanation of 
his accounts, and he was not called at the 
trial before the Subordinate Judge. The 
respondent (1) had given Ahmad Khan 
acquittance for any sums that might be 
due to him, and the arbitrator was 
informed by Mr. Muhammad Fasih, a 
pleader, and the son-in-law of the appel- 
lant, that he, too, had given Ahmad Khan 
discharges as he desired to get Ahmad 
Khan in his power to support the appel- 
lant’s claim for mutation. Under these 
circumstances, what was the arbitrator 
to do ? If he had made no reference 
to the matter in his award no ques- 
tion would have arisen, and, on the 
face of the award, the appellant would 
have had a full one-third share . of 
the valued property. The course he 
took was evidently intended to be in 
favour of the appellant for what it was 
worth, and the finding of the Subordinate 
Judge that there was evidence of dis- 
honesty appears to be founded on a mis- 
apprehension of the terms of the award 
in relation to the distribution of this item. 

It was argued before their Lordships 
by counsel for the appellant that, although 
in each instance the evidence of dishones- 
ty might not amount to more than a case 
of suspicion, the aggregate effect would 
support the charge of corruption, since in 
every instance the decision was given in 
favour of respondent 1, and to the detri- 
ment of the appellant. In their Lord- 
ships’ view, this is not an accurate sum- 
mary, but in any case, there would be no 
sufficient ground to infer such a grave 
charge as dishonesty and partiality against 
an arbitrator unless much stronger evi- 
dence was adduced in support of the parti- 
cular instances relied upon than was 
forthcoming in the present case. It is just 
to the arbitrator to say that, in their Lord- 
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ships* view, the charges of dishonesty and 
partiality have entirely failed. 

The Lordships agree with the judgment 
of the Court of the Judicial Commissioner 
of Oudh, and will humbly advise His 
Majesty to dismiss the appeal with costs. 

T. a. r. Appeal dismissed. 

Solicitovs for Appellant — Douglas 
Grant. 

Solicitors for Respondents — Watkins and 
Hunter. 


A* I* R. 1914 Privy Council- 

(From Calcutta) - 

4th March> 1914* 

Lords Shaw and Moulton and 
Mr. Ameer Ali. 

Arthur Henry Forbes — Appellant 

v. 

Maharaj Bahadur Singh and others — 
Respondents. 

(a) Bengal Patni ( Regulation . 8 of 1819 ) — 
Regulation is exempt from Bengal Tenancy Act, 
— Dar-patmdars who have deposited the arrears 
of rent and got possession under the Patni Re- 
gulation are entitled to he in possession, ex- 
empted from any proceeding under the Bengal 
Tenancy Act. 

A zatnindar sold his zamindari and after the 
sale brought a suit against the Patnidar for arrears 
of rent accrued due before the sale, and obtained 
a decree. After his death his trustees sought to 
execute this decree. But in the meanwhile the 
partnidar having fallen in arrears to the purchaser 
the purchaser instituted proceedings in the Court 
of the Collector for sale of the patni. At this sale 
the dar patnidars. the appellants deposited the 
arrears and got possession of the patni. Now 
when the trustees of the deceased vendor sought 
to execute his decree and obtained an order for 
sale of the patni under Section 165 of the Bengal 
Tenancy Act the appellants instituted a suit for an 
injunction restraining the trustees from proceed- 
ing with the execution of the decree. 

Held, that the Patni Regulation was a special 
and self contained enactment which was exempted 
from the operation of the Bengal Tenancy Act, 
1885. And the dar pitmdars by depositing the 
arrears of rent with the Collector, when the patni 
was brought to sale got under the Patni Regu- 
lation a statutory salvage lien. Therefore they 
had a right to hold the patni Taluk executed from 
any proceeding uuder the Bengal Tenancy Act. 

(b) Bengal Tenancy Act (1885) Sec. 65 — 
S. 65 applies only where relation of landlord 
and tenant is subsisting — Bengal Tenancv 
Act S. t 48. 

The scope of the Act shows that for Section 65 to 
operate there must be the relation of landlord and 
tenant subsisting and Section 148 cl. (h) provides 
that the right to apply for the execution of a 
decree for arrears is attached to the status of the 


decree-holder qua landlord. Therefore the right 
to bring the tenure or holding to sale under Sec- 
tion 65 appertains exclusively to the landlord : and 
a person to whom certain rents are due and who 
obtains a decree therefore after he has parted 
with the property in which the tenancy is situated 
cannot have such right. Khetra Pal v. Kritya- 
inoni Dassi, 3 3 Cal. 566 (F. B.) distinguished. 

(c) Bengal Patni Regulation ( 8 of i8 9)— 
Incidents of Patni tenure summarised - / and - 
lord and Tenant. 

A Patni taluk is a permanent, inheritable and 
transferable tenure which the zatnindar may 
create over the whole or part of his estate, while 
the patnt talukdar has a similar right to let the 
entire property held by him in patni or parcels to 
subordinate talukdars called dar patnidars. And 
this process of sub-infeudat’on may, so far as the 
law is concerned, be carried down to several 
lower degrees . In the case of these tenures the 
zamindar has a right to apply to the Collector to 
put up the patni taluk to sale for arrears of rent 
and the sale has the effect of cancelling all under 
tenures; but the subordinate tenure-holders have 
the right to deposit in the Collector’s Court the 
arrears of rent and to be put in possession of the 
defaulting superior tenure for the satisfaction of 
the deposit made by them. The same right which 
the zamindar possesses for the realisation of his 
rent, with the correlative right on the part of the 
subordinate tenure-holders of saving the superior 
tenure from sale is given to them in succession. 

[P. 112, C. 1.] 

(d) Bengal Tenancy Act — General scope 
indicated — Tenants having permanent inte- 
rests were protected from being ejected for 
arrears of rent — At the same time rent was 
made a first charge on the holding which was 
made liable to be sold in execution of a decree 
f or arrears of rent. 

There exist many permanent, heritable and 
transferable tenures in Bengal which do not come 
within the purview of Regulation 8 of 1819, 
and which have no relation to Patni taluks. The 
incidents of these tenures are governed by the 
Bengal Tenancy Act, passed in 1885 to regulate, 
subject to certain exceptions the relations in gene- 
ral between landlord and tenant. 

The Bengal Tenancy Act whilst it protected 
permanent tenure-holders and other tenants 
having similar permanent interests against eject- 
ment for arrears of rent, gave to the landlords 
certain rights which they either did not possess 
before or possessed only in a qualified form One 
was the right to bring to sale the tenure or hold- 
ing in execution of a decree for arrears of rent, 
and the rent was to be a first charge on the 
holding. 

DeGruyther and A. M. Dunne — for 
Appellant. 

Robert , Finlay and Ross — for Respond- 
ents. 

Mr* Ameer Ali: — This appeal, which 
is from a judgment and decree ot the High 
Court of Calcutta, dated the *th of April, 
1903, raises certain questions of parti- 
cular importance under the Rent Law of 
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Bengal, for the proper apprehension of 
which it is necessary to set out in some 
detail the facts of the case. The zamindari 
of Lot Saifganj, situated in the district of 
Purneah, was owned at one time by a 
rich zamindar of the name of Roy Dhan- 
pat Singh, since deceased. The estate, 
however, was settled in paint , and has 
been held for some years past by the 
defendant Chatrapat Singh as the patni 
talukdav] Chatrapat on his side, has settl- 
ed the patni tenure in several parcels with 
subordinate tenure. holders called day - 
patni days. Two of these dav-patnis are 
held by the plaintiff-appellant. These 
tenures are special to Bengal, the Sonthal 
Pergunas and certain parts of Chota- 
Nagpur, and their incidents are governed 
by Regulation 8, of 1819, commonly 
called the Patni Regulation. To some of 
these incidents reference will be made in 
the course of this judgment. 

. But it may be conveniently premised 
here that a patni taluk is a permanent, 
inheritable and transferable tenure, which 
the zamindar may create over the whole 
or part of this estate, whilst the patni 
talukdav has a similar right to let the 
entire property held by him in patni or in 
parcels to subordinate talukdars called 
day- patni days. And this process of sub- 
infeudation may, so far as the law is 
concerned, be carried down to several 
lower degrees. In the case of these 
tenures the zamindar has a right to apply 
to the Collector to put up the patni taluk 
to sale for arrears of rent, and the sale has 
the effect of cancelling all under-tenures; 
but the subordinate tenure-holders have 
the right to deposit in the Collector’s 
Court the arrears of rent and to be put in 
possession of the defaulting superior 
tenure for the satisfaction of the deposit 
made by them. The same right which 
the zamindar possesses for the realization 
of his rent, with the correlative right on 
the part of the subordinate tenure holders 
of saving the superior tenure from sale, is 
(given to them in succession. 

' On the 27th of June, 1^93 Dhanpat 
Sin"h transferred the zamindari, subject 
of course to Chatrapat’s p itni y to a Hindu 
lady, Bhagwanbati Chowdhrain, who has 
unquestionably been in possession of the 
estate since her purchase. 

It appears that certain arrears of rent 
in respect of the patni had become due 
before the sale to Bhakwanbati Chowdh- 


rain. For these arrears Dhanpat Singh 
brought a suit in the Civil Court on the 
21st September, 18 *3. The final decree 
in this action was passed by the High 
Court on the 10th of July, 1896. Nine 
days after, Dhanpat Singh executed a 
deed of trust by which he assigned to the 
defendants 2 to 4 in trust for the defend- 
ant Maharaj among other properties the 
decree for arrears of rent. 

Dhanpat Singh died shortly after, leav- 
ing Maharaj his only son and heir. 

Ini 897 the trustees proceeded to execute 
the decree against Chatrapat but were met 
with various objections on his part which 
were finally overruled by the High Court 
in 1899. 

In the meantime Chatrapat had fallen 
into arrears in respect of the patni rent 
payable to the Chowdhrain ; and that 
lady had instituted in the Court of the 
Collector of Purneah the special proceed- 
ings under Regulation 8 of 1819 for 
the realization of her dues. The default- 
ing tenure was accordingly advertised for 
sale on the 14th of May, 1901. The plaint- 
iff-appell int thereupon deposited the 
amount of the arrears in the Collector's 
Court and was put by him in possession 
of the patni taluk. Since then he has been, 
and still is, in possession of the superior 
tenure paying rent to the zamindar and 
realizing the rents due to the patni talukdav 
from the subordinate holders. 

The trustee defendants, having obtain- 
ed the decision of the High Court that 
they were entitled to execute Dhanpat 
Singh’s decree, applied for the sale of the 
patni taluk under Section 163 of the Ben- 
gal Tenancy Act. It is to be observed 
that a sale held under this section does 
not give power to the decree holder to 
annul “notified and registered incumbran- 
ces.” The plaintiff thereupon preferred a 
claim under Section 278 of the Civil 
Procedure Code of 1882, which however, 
after some protracted proceedings, was 
withdrawn. Apparently a sale under 
Section 163 was held, but it did not fetch 
a sum sufficient to liquidate the arrears 
and costs, and the defendants then appli- 
ed for a sale under Section 165 under 
which the decree-holder has the power to 
annul all incumbrances including under- 
tenures. On this application the 6th of 
August, 1906 was fixed for the sale of the 
patni. The present suit was then brought 
by the plaintiff on the 9th of July in the 
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Court of the Subordinate Judge of Pur- 
neah to restrain the defendants from pro- 
ceeding with the sale. 

It should be noted here that there exist 
many permanent, heritable, and transfer- 
able tenures in Bengal which do not come 
within the purview of Regulation VIII of 
1819, and which have no relation to Patni 
Taluks . The incidents of these tenures 
are governed by the Bengal Tenancy Act 
passed in 1885, to regulate, subject to cer- 
tain exceptions to which, attention will 
be drawn, the relations in general between 
landlord and tenant. 

The Bengal Tenancy Act of 1885, 
whilst it protected permanent tenure- 
holder and other tenants having similar 
permanent interests against ejectment for 
arrears of rent, gave to the landlords cer- 
tain rights which they either did not pos- 
sess before or possessed only in a qualified 
form. One was the right to bring to sale 
the tenure or holding in execution of a 
decree for arrears of rent. Section 65, 
which declares this liability of the default- 
ing tenure, also declares that « the rent 
shall be a first charge thereon.” It is 
round these words that the controversy 
between the parties is mainly centred. 
Their Lordships say mainly, because 
there is another question of vital import- 
ance in this case which relates to the ap- 
plicability of the provisions of the Bengal 
Tenancy Act to patni tenures. 

The defendants in their endeavours to 
bring Chatrapat’s patni taluk under the 
provisions of Section 165 of the Tenancy 
Act, contend that as the relationship of 
landlord and tenant existed between 
Dhanpat Singh and Chatrapat when the 
rents became due, the decree obtained by 
him became by virtue of Section 65 
a charge on the tenure. The 

plaintiff’s contention, on the other hand, 
is. that as Dhanpat Singh had parted 
with his interest in the zamindari before 
* ns t*tution of his suit for arrears, 
the decree of which execution was sought 
was not a rent decree within the meaning: 
of Section 65. 6 

The Subordinate Judge has upheld the 
plaintiffs contention, and granted him an 
injunction restraining Maharaj Bahadur 
and the trustee defendants, who are called 
m the suit “ first party defendants,” from 
executing their decree of the 10th of July 
1896, against the patni under the provi- 
sions of the Bengal Tenancy Act. His 
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decision has been reversed by the High 
Court on appeal and the plaintiff’s suit 
been dismissed with costs. The learned 
Judges considered that the decree being 
for rent the mere fact that the zamindar 
had sold the estate after it became due 
does not affect his right to ** a first 
charge.” At least that is what their Lord- 
' ships understand to be the meaning of 
the learned Judges in the following pass 
age of their judgment : — 

• “The decree of the 10th July, 1896, is a decree 
for rent. Rai Dhanpat Singh was the landlord 
at the time when the rent he sued for accrued 
due. His claim for rent when found due became 
a ' first charge ’ on the patni. There is nothing 
»n the law which disentitles him to a first charge, 
because after the accrual of the rents he sued for* 
he parted with his interest in the zamindari.” 

This conception is further developed 
at a later stage of their judgment, where 
they say as follows : 

"Now.no doubt, the decision of this Full 
Bench does not deal with a case such as the pre- 
sent in which the landlord had parted with his 
interest before he instituted his suit for rent, but 
it would seem to follow that if he can execute a 
decree for arrears of rent as a rent decree after 
he has parted with his interest as landlord, he 
can also do so when he obtained his decree for 
rent, even after he had parted with his interest 
in the property. The character of the decree a 
suitor obtains, depends on the nature of the claim 
and of his right to the relief sought for. and is not 
altered by any change in his position which may 
have taken place subsequent to the accrual of his 
right to sue.” 

Their Lordships cannot help observing 
that the learned J udges have fallen into 
an error in drawing an inference of law 
in support of their conclusion from a 
decision which was obviously based on 
facts different from those with which they 
had to deal. In the Full Bench case of 
Khetra Pal Singh v. Kritarthamoyi Dassi 
(1), the landlord did not part with the pro- 
perty and put an end to the relationship 
ot landlord and tenant until after the 
decree in his suit for rent; whereas in the 
present case he transferred his interest to 
Bhagwanbati Chowdharain before his 
suit for the arrears. The broad question, 
however, for determination in this appeal 
is whether the special right created in 
favour of the landlord under Section 65 
can be claimed also by one who has part- 
ed with the property which gives this 
right and to which it is attached. 

1'here is no doubt that there is a diver- 
g ence of opinio n among th e Judges of 

(1) [I906J 33 Cal. 566=3 C.L J. 470 =1 OCW 

N. 547 (F.B.). 
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the High Court of Calcutta with regard 
to the construction of Section 65. The 
section itself runs as follows: — 

** Where a tenant is a permanent tenure holder, 
a raiyat holding at fixed rates or-an occupancyrai- 
yat, he shall not be liable to ejectment for arrears 
of rent, but his tenure or holding shall be liable 
to sale in execution of a decree for the rent there- 
of, and the rent shall be a first charge thereon. 

It is not a happily worded section, and 
the words “ and the rents shall be a first 
charge thereon,” seem, from their colloca- 
tion, to have been inserted as an after- 
thought without sufficient consideration 
of their applicability to the rest of the 
provisions contained in the section. They 
give no indication as to when it be- 
comes a “first charge.” Does it become 
a first charge from the nature of the claim, 
as some of the learned Judges seem to ima- 
gine, or does it become a first charge, 
after it has been ascertained and made 
the subject of a decree ? Again, the 
section does not sufficiently indicate at 
whose instance the tenure or holding shall 
be liable to sale in execution of a decree 
for rent thereof though from the reason 
of the thing it is obvious that it must be 
at the instance of the landlord. 

These questions cannot, therefore, be 
answered by a reference to the mere section 
itself, to understand its meaning, their 
Lordships apprehend, the general scope of 
the Statute as well as of the chapter in 
which it occurs must be taken into con- 
sideration. The Act as stated in the pre- 
amble was designed “ to amend and con : 
solidate certain enactments relating to the 
Law of Landlord and Tenant.” The words 
“Tenant,” “ Landlord,” and “Rent,” 
are carefully defined. “ Landlord” is 
declared to mean “ a person immediately 
under whom a tenant holds, and includes 
the Government,” whilst “ rent” is de- 
clared to mean “whatever is lawfully 
payable or deliverable in money or kind 
by a tenant to his landlord on account of 
the use or occupation of the land held by 
the tenant.” Chapter VIII embodies the 
“ general provisions as to rent.” After 
dealing with “ rules and presumptions as 
to amount of rent,” “ the alteration of 
rent,” “ deposit of rent,” in Court when 
the landlord refuses to receive payment, 
it treats of “ arrears of rent.” ^ he gov- 
erning idea throughout the multifarious 
provisions contained in Chapter VIII to 
regulate the respective rights and obliga- 
tions of landlords and tenants, is the sub- 


sistence of the relationship that gives risel 
to those rights and obligations. * 

Section 65 declares that a certain class 
of tenants shall not be liable to ejectment 
for “ arrears of rent,” but that their 
tenure or holding “ shall be liable to sale 
in execution of a decree for the rent there- 
of.” Section 66 provides that in the case 
of other tenants not coming within the 
purview of Section 65, the landlord “may 
institute a suit to eject” the defaulting 
tenant. The two sections taken together 
cover practically the remedies provided 
by law for the landlord to recover arrears 
of rent. One section is the exact corol- 
lary of the other. The right to proceed 
to sale in one case, in the other to eject, 
is dependent on the existence of the 
relationship of landlord and tenant at the 
time when the remedy provided by law is 
sought to be enforced. A reference to 
Section 148, Clause (A), clearly shows 
that the right to apply for the execution 
of a decree for arrears was attached to the 
status of the decree-holder qua landlord. 
It declares that 

“ notwithstanding anything contained in Sec- 
tion 232 of the Civil Procedure Code in applica- 
tion for the execution of a decree for arrears 
obtained by a landlord shall not be made by an 
assignee of the decree unless the landlords 
interest has become and is vested in him. 

The prohibition contained in this sec- 
tion refers to decrees obtained by the 
landlord under Section 65. To acquire 
the right which the section gives not only 
the person obtaining the decree must be 
the landlord at the time, but the person 
seeking to execute it by sale of the tenure 
must have the landlord's interests “ vest 
ed” in him. In other words, the right tol 
bring the tenure or holding, as the easel 
may be, to sale exists so long as the rela-] 
tionship of landlord and tenants exists. | 

It seems to their Lordships clear on anl 
examination of the different sections bear I 
ing on the subject that the right to bring 
the tenure or holding to sale under Section 
65 appertains exclusively to the landlord ;| 
and that a person to whom certain rents- 
are due, and who obtains a decree there 
for after he has parted with the property 

in which the tenancy is situate, has no 
such right. The contrary view, their 
Lordships think, would give rise to a very 
anomalous situation. A zamindar to 
whom certain arrears are due, as in tne 
present case, may sell his property, with- 
out assigning, for purposes of. his own, 
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the back-rents as he is entitled to do ; he 
may then sue for those back -rents ; before 
any decree is made in this suit, the 
tenant falls into arrears to the. new land- 
lord who brings a similar suit. Both the 
ex-landlord and the. present landlord 
obtain decrees for their respective arrears. 
In whose decree and on whose application 
is the tenure to be sold ? The question 
admits of only one answer — that it is the 
existing landlord alone who can execute 
the decree ; the ex-landlord is an outsider, 
and, whilst he can execute his decree 
against the debtor as a money-decree, he 
has no remedy against the tenure itself. 

The learned Judges of the High Court 
seem to think that either from the nature 
of the debt being arrears of rent, or the 
decree being for arrears of rent, the 
tenure becomes ipso facto hypothecated so 
to speak for the debt ; and that conse- 
quently* the person to whom the debt is 
due, although he has ceased to be the 
landlord, and is to all intents and purposes, 
so far as other rights and obligations 
under the law are concerned, a total 
stranger to the property with which those 
rights and obligations are inseparably con- 
nected, he has the special remedy given 
to the landlord to recover arrears attached 
to the tenure. This conception of the 
legal position seems to their Lord- 
ships untenable, for the charge created by 
Section -65 is clearly in favour of the 
landlord. 

j There is another equally fatal objection' 
to the application of the contesting 
defendants to bring to sale the patni tenure 
in execution of Dhanpat Singh’s decree. 

The Patni Regulation is a self-contained 
Statute. It lays down certain well-defined 
rules for the realisation by the zamindar 
of arrears of rent from a tenure-holder ; it 
makes the tenure primarily liable, and 
it gives to the zamindar the right of apply- 
ing to the Collector for the periodical sale 
of defaulting taluks. 

Section 8 provides for the manner in 
which the zamindar, that is, “ the pro- 
prietor under direct engagement to 
Government, ” shall be entitled to apply 
for the sale of these tenures. 

Section II declares that, 

"any taluk or saleable tenure that may be 
disposed of at a public sale, under the rules of 
this Regulation, for arrears of rent due on 
account of it, is sold free of all incumbrances that 
may have accrued upon it by act of the defaulting 
proprietor, his representatives or assignees, ’’ 


It is unnecessary to refer to the rest of 
this section for the purposes of this judg- 
ment. 

Section 13 provides the method by 
which the “ holder of a taluk of the 
second degree ” may save his tenure 
“from the ruin that must attend ’’ the 
sale of the superior tenure. 

Sub-section ( 2 ) declares : — - -s 

'* Whenever the tenure of a taluqdar of the 
first degree may be advertised for sale in .the 
manner required by the second and third clauses 
of Section 8 of this Regulation, for arrears of rent 
due to the zamindar the taluqdars of the second 
degree, or any number of them, shall be entitled 
to stay the final sale, by paying into Court the 
amount of balance that may be declared due by 
the person attending on the part of the zamindar 
on the day appointed for sale; in like manner 
they shall be entitled to lodge money antecedently, 
for the purpose of eventually answering any de- 
mand that may remain due on the day fixed for 
the sale, and, should the amount lodged be suffici- 
ent, the sale shall not proceed, but, after making 
good to the zamindar the amount of his demand, 
any excess shall be paid back to the person or 
persons who may have lodged it.” 

And sub-Section (4), after referring to 
certain conditions which it is unnecessary 
to consider here, declares that 
" such deposit shall not be carried to credit 
in, or set against,- future demands for rent, 
but shall be considered as a loan made to 
the proprietor of the tenure preserved from 
sale by such means, and the taluk so preserved 
shall be the security to the person or persons 
making the advance, who shall be considered to 
have a lien thereupon, in the same manner as if 
the loan had been made upon mortgage ; and he 
or they shall be entitled, on applying for the same, 
to obiain immediate possession of the tenure of 
the defaulter, in order to recover the amount so 
advanced from any profits belonging thereto.” 

It will be seen, therefore, that the ap- 
pellant in this case, by his admitted 
deposit of the arrears for which the 
superior tenure was advertised for sale at 
the instance of the Chowdhrain zamindar, 
acquired the special lien expressly created 
by the Regulation which may well be| 
called a statutory salvage lien arising not 
from any implication of the law but 
under the express directions and declara- 
tions of the Act. 

Regulation VIII of 1319 being thus, 
as already observed, a self-contained Act 
embodying the rules relative to the rights 
of zamindars and patni taluk iars t the 
Legislature in enacting Act VIII of 1885 
excluded in express terms from the opera- 
tion of the Tenancy Act the speciall 
legislation relating to patni tenures . Sec-1 

tipq 195 9 ? Act VIII of 1835 declared 
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(omitting the immaterial portions) that 
“ nothing in this Act shall affect . . . 

. . any enactment relating to patni 

tenures, so far as it relates to those 
tenures. 

The plaintiffs right to hold the patni 
talook exempt from any proceeding under 
the Tenancy Act, is founded on steps 
taken by him under the Patni Regulation. 

For these considerations, their Lord- 
ships are of opinion that the judgment 
and decree of the High Court should be 
set aside, and the decree of the Subordi- 
nate Judge restored. The first party 
defendants, the contesting respondents, 
must pay the costs of this appeal and of 
the appeal to the High Court. 

And their Lordships will humbly 
advise His Majesty accordingly. 

T. s. n. A ppeal allowed . 

Solicitors for Appellant : — T. L. Wil- 
son & Co. 

Solicitors for Respondents : — Downer and 
Johnson. 

A. I. R. 19 14 Privy Council. 

(From Lower Burma.) 

7th April, 1914- 

Lords Shaw, Sumner and Parmoor, 

Sir John Edge and Mr. Ameer Ali. 

Channing Arnold — Appellant 

v. 

King-Emperor. — Respondent. 

Privy Council Appeal No. 26 of 1913. 

(a) Privy Council — Criminal Trial — The 
Privy Council is not a Court of criminal appeal 
— Its practice in criminal cases is to interfere 
only, when an accused has been denied his 
elementary rights or there has been a violation 
of the natural principles of justice — Misdirec- 
tion to jury, which misdirection it is uncertain 
did or did not affect the jury's mind — The 
Privy Council cannot assume or affirm mis- 
carriage of justice on account of such mis- 
direction and interfere. 

The question is not truly one of jurisdiction. 
The power of His Majesty under his Royal 
authority to review proceedings of a criminal 
nature, unless such power and authority have 
been parted with by statute, are undoubted. 
Upon the other hand there are reasons both 
constitutional and administrative which make it 
manifest that this power should not be lightly 
exercised. The overruling consideration upon 
the topic has reference to justice itself. If through- 
out the Empire it vifere supposed that the course 
and execution of justice conld suffer serious 
impediment, which in many cases might amount 
to practical obstruction, by An appeal to the 


Royal Prerogative of Review on judicial grounds 
then a severe blow would have been dealt to the 
ordered administration of law within the King's 
dominions. 

• ' ' • •' * » ’ • K' 

The Privy Council is not a Court of criminal 
appeal. It is not guided by its own doubts of the 
appellant’s innocence or suspicion of his guilt. 
It will not interfere with the course of criminal 
law unless there has been such an interference 
with the elementary rights of an accused as has 
placed him outside the pale of law or within that 
pale there has been a violation of the natural 
principles of justice, so demonstratively manifest 
as to convince the Privy Council first, that the 
result arrived at was opposite to the result which 
the Privy Council would have reached, and 
secondly that the same opposite result would have 
been reached by the local tribunal also, if the 
alleged defect or misdirection bad been avoided. 
The extreme case in which the interference of His 
Majesty will be advised is a case where it is 
established demonstrably that justice itself in 
its very foundations has been subverted and it is 
therefore a matter of general Imperial concern 
that by way of an appeal to the king it be then 
restored to its rightful position in that part of the 
Empire. 

Where there has been a misdirection in any 
criminal case leaving it uncertain whether that 
misdirection did or did not affect the jury’s mind, 
then in such a case to assume or affirm mis- 
carriage of justice, would be to convert the Privy 
Council into a Court of Criminal Review for the 
Indian and Colonial Empire, which it is not. 

Lord Watson’s observations in Dillet’s case in- 
terpreted 

(1862) 1 Moo. P.C. (N S.) 272. (1863) 1 Moo. 
P. C. (N.S.) 299, (1887) 12 A. C. 459. Referred. 

(1894) A. C. 57, 36 Mad. 501, (1914) A. C. 

221. distinguished. 

Decisions in regard to the rules and procedure 
of the Court of Criminal Appeal in England do 
not apply to the Privy Council. In the region of 
fact, unless something gross amounting to com- 
plete misdescription of the whole bearing of the 
evidence has occurred, the Privy Council will not 
interfere. 

•• (b) Criminal P. C., S. 297— Charge to the 
jury — Defamation — If the question to be consi- 
dered by the jury was not removed from their 
province, narration of facts in such a way in 
the charge to the jury as to leave an impression 
that the complainant was not so bad as the libel 
alleged him to be, is not by itself mis-direction. 

Objection was taken that the narrative of the 
Judge must have left the inpression on the mind 
of the jury that the complainant had not acted 
wickedly as the libel for which the accused was 
being prosecuted, alleged. 

Held : — A charge to the jury must be read as a 
whole. If there are salient propositions of law in 
it these will of course be the subject of separate 
analysis. But in a protracted narrative of fact the 
determination of which is ultimately left to tho 
jury, it must needs be that the view of the Judge 
may not coincide with the views of others who look 
upon the whole proceedings in black type. It 
would however not be in accordance with usual or 
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good practice to treat such cases as cases of mis- 
direction if upon the genral view taken the case 
has been fairlv left in the lury’s Province. 

**(c ) Penal Code, S. 499 — Journalist — Privi- 
lege — No privilege attaches to the journalist' s 
position and apart from Statute Law, his 
range of criticism is no wider than that of 
any citizen — Defamation. 

The freedom of the journalist is an ordinary 
part of the freedom of the subject and to what- 
ever length, the subject in general may go, so 
also may the journalist, but apart from Statute 
Law his privilege is no other and no higher. 
The range of his assertions, his criticisms or bis 
comments is as wide as, and no wider than that of 
any other subject. 

(d) Penal Code — S. 499 — 9th exception, impu- 
tations made in good faith for Protecting ones 
own interest or that of the public — S. 52, “ Good 
faith ” does not attach to belief or action 
done without due care and attention. 

The appellant wrote an article in the Burma 
Critic to the effect that Mr. Andrews, a District 
Magistrate prostituted justice by questionable 
means. This article was based on facts partly de- 
clared to be false by the Government of Burma, to 
the knowledge of the appellant and partly on facts 
the trath of which he did not care to enquire : 
And when the falsehood of the latter set of facts 
was convincingly brought to his knowledge, he 
not only did not apologise but conducted the 
trial to the finish suggesting throughout the trial 
that the facts were true, though he did not set up 
the legal defence of “justification by truth.” 

Held, that in these circumstances he cannot be 
taken to have made the comments contained in 
the article in " Good faith” as the expression is 
defined in Section 52 of the Indian Penal Code. 

•• (e) Penal Code, S. 499 — Public acts of 
Judge enjoy no special exemption from adverse 
criticism — Defamation 

It is a dangerous doctrine that some privilege or 
protection attaches to the public acts of a Judge 
which exempts in regard to these from free and 
adverse comment. He is not above criticism ; 
his conduct and utterances may demand criticism. 
Freedom would be seriously impaired if judicial 
tribunals were outside of the range of such 
criticism 

- (f) Criminal P. C., S. 291 — Defamation- 
Accused not f ormally asserting truth of libel, 
but repeatedly attempting to persuade j ury that 
libel stated the t*uth — Judge's narrative cal- 
culated to check the effect of this improper use 
of Procedure is not misdirection. 

While the truth of the libels was not asserted 
formally and while the admission of their false- 
hood was formerly granted an endeavour was 
repeatedly made to withdraw all this and to 
persuade the jury to take all that was asserted as 
true. 

Held, that this was an improper use of the 
procedure. 

Held, further that such things may occur; but 
it is the duty of Judges to put what check they 
can upon them, and in the present case wherein 
the narrative of facts given in the Judge's charge 
to the jury led to the conclusion that the matter 
of the libels was not true, the Judge must be held 
to have done his duty with propriety. 


Robert F inlay , D. A. Wilson and A. Page 
— for Appellant. 

K. Richards and A. M, Dunne — for 
the Crown. 

Lord Shaw : — By leave granted by 
His Majesty in Council this appeal is 
brought from a conviction of and sentence 
upon the appellant by the Chief Court of 
Lower Burma, pronounced on the 19th 
October, 1913. The charge was one of 
defamation or criminal libel, and the 
prosecution was laid under the 2 1st 
Chapter of the Indian Penal Code. In 
that Chapter Section 499 gives a defini- 
tion of defamation, and sets forth cate- 
gorically no fewer than ten exceptions, 
any one of which forms a proper defence 
to the charge. By Section 500 it is pro- 
vided that the punishment of defamation 
shall be “ simple imprisonment for a 
term which may extend to two years, or 
with fine, or with both.” 

The appellant was charged with hav- 
ing defamed Mr. G. P. Andrew, Deputy 
Commissioner and District Magistrate of 
Mergui, by the publication of two articles 
in the Burma Critic , a Rangoon news- 
paper on the 28th April, 1912. These 
articles were entitled “ A Mockery of 
British Justice.” 

Mr. Arnold has had experience as a 
journalist ; and it appears from the pro- 
ceedings that he was at one time the 
Chief Editor of the Rangoon Times, He 
ceased to be editor of that journal in the 
end of September, 1 91 1, and in January 
1912, he was registered as one of the 
proprietors and the editor of the Burma 
Critic. The articles bear witness to the 
writer’s possession of great invective and 
declamatory power ; and it ought to be 
said at once that his motives have not 
been challenged except in so far as that 
is necessarily involved in the contention 
that he published serious libels and did 
so otherwise than in good faith. 

The proceedings against him were 
initiated on the 11th June, 1912, by 
Mr. Andrew, the District Magistrate 
already mentioned. On the 3rd October, 
1912 the trial of the case began before 
Sir Charles Fox , the Chief Judge, with a 
jury. It was protracted and lasted from 
the 3rd to the 19th October. On the latter 
date the jury returned a unanimous ver- 
dict of guilty, and a sentence of one 
year’s simple imprisonment was pro- 
nounced. The Board were informed t 1 - at 



r 


/ -i * < < . x , , 

118 Privy Council channing 'Arnold 

after undergoing four months* imprison- 
ment the remainder of the sentence was 
remitted. 

Their Lordships listened to a lengthy 
argument in support of this appeal, dur- 
ing which the entire history of three 
stages of proceedings or sets of circum- 
stances was discussed. These were, first, 
the details of the conduct of one McCor- 
mick, a planter, who was charged with 
having abducted and committed rape 
upon a Malay girl of about 11 years of 
age ; secondly, the conduct and proceed- 
ings of Mr. Andrew, as District Magis- 
trate at the investigation which was con- 
ducted before him into this charge and 
which ended in his declining to commit 
McCormick for trial ; and, thirdly, the 
proceedings at the trial in the present 
case. 

From one point of view the discussion 
might have been greatly shortened by the 
exclusion of the consideration of the 
two first elements mentioned. But their 
Lordships were unwilling, in view of the 
importance which is said to attach to the 
appeal, to adopt any step which would 
appear to prevent the fullest statement by 
the appellant’s counsel of his entire posi- 
tion. And secondly, it has to beadmitted 
that Sir Robert Finlay was justified in 
his observation that, although there was 
no justification of the libel pleaded still 
the circumstances demanded a prolonged 
investigation on this other issue, namely, 
whether the appellant, from the material 
placed before him when he wrote the libel, 
was acting in good faith. It he did so act 
he would stand within the exception under 
the Indian Penal Code, and the libel, 
otherwise unjustified, would be excused 
by Statute. In these circumstances the 
fullest investigation was permitted to take 
its course. 

It is now important to see what are the 
provisions of the Penal Code which apply 
to the case. 

“ Whoever,” says Section 498 of the 
Indian Penal Code, “ by words either 
spoken or intended to be read, or by signs 
or by visible representations, makes or 
publishes any imputation concerning any 
person intending to harm, or knowing or 
having reason to believe that such impu- 
tation will harm, the reputation of such 
person, is said, except in the case herein- 
after excepted to defame that person. 

Of the ten exceptions under the section 


v . emperor (Lord Shaw.) 1914 

three were mentioned. The first excep- 
tion is in these terms : - - - 

** It is not defamation to impute anything which 
is true concerning any person, if it be for the 
public good that the imputation should be made or 
published. Whether or not it is for the public 
good is a question of fact.” 

It was admitted by the counsel for the 
appellant at their Lordships* bar that their 
client claimed no benefit under this excep- 
tion he did not suggest that the series of 
libels or any one of them was true ; on the 
contrary all of them in so far as they 
were assertions of fact were admitted to 
be false. 

In point of form the same course was 
taken in the Court below. But while this 
was so and while the plea of veritas was 
not openly or plainly made, their Lord- 
ships regret to observe that surreptitiously 
it did not appearand reappear in the case 
by way of repeated innuendo. It may be 
as well to bring this matter [in a point at 
once. In Sir Charles Fox’s charge to the 
jury this passage occurs : 

“ You will observe that under the first exception 
the only question apart from the question of the 
public good, that could arise was whether what 
had b?en said was true or not. Nowit is notice- 
able that the defence does not rely on that excep- 
tion although up to the end we have had it reite- 
rated that what was said was true.” 

Upon being questioned, the learned 

counsel for the appellant frankly admitted 
that the exceptiort was not in point of fact 
pleaded as a defence, and their Lordships 
do not understand that they disputed that 
the learned Chief J udge’s statement of what 
occurred at the trial by reiterated innuendo 
was correct. It was open to the appellant 
to defend his utterances as true. But he 
declined to take that course. Their false- 
hood stood as an admission in the case, 
the words themselves being so plainly of 
a libellous character. This part of the 
case, may accordingly be definitely dis- 
missed, i 

The second exception is in these terms: 

“ it is not defamation to express in good faith 
any opinion whatever respecting the conduct 
of a public servant in the discharge of his 
public functions, or respecting his character so 
far as his character appears in that conduct, arid 
no further.” . 

The distihction between this and the 
first exception is that the former deals 
with allegations of fact, and this 
second exception deals with the expres- 
sion of opinion. This also has nothing 
to do with the case as it now stands, 
because it was, as it must be admitted 
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that the articles did not confine them- 
selves to expressing an opinion as to the 
conduct of Mr. Andrew, but in much 
detail made definite defamatory allega- 
tions of fact against him. 

It is accordingly upon the ninth excep- 
tion that the determination of the present 
appeal solely depends. That is in these 
terms : — 

“ It i9 not defamation to make an imputation 
on the character of another, provided that the 
imputation be made in good faith for the protec- 
tion of the interest of the person making it, or of 
any other person, or for the public good.” 

- In connection with this exception it is 
necessary to take its language along with 
that of Section 52 of the Code, which is 
to this effect : “ Nothing is said to be 

done or believed in good faith which is 
done or believed without due care and 
attention.” 

Notwithstanding the elaboration of 
the arguments and the introduction 
of much matter affecting the conduct 
of McCormick and the conduct of 
Mr. Andrew, it was accordingly this 
question, and this question only, which the 
jury charged by Sir Charles Fox had to 
try, namely, whether in publishing the 
libels admitted to be false Mr. Arnold did 
so in good faith because he believed them 
to be true, having given due care and 
attention to seeing that they were so. If 
the jury were satisfied that he did give 
that due care and attention and that he 
acted in good faith, then the exception 
formed a good defence, and the accused 
would be found not guilty. If, on the 
other hand, they were not so satisfied, 
then no course, according to the Indian 
criminal law and the Indian Evidence 
Act, was open to them but to negative the 
exception and to find the accused guilty. 
No question is made that each of these 
propositions is sound. 

It is contended, however, by the appel- 
lant that in the course of the charge there 

was misdirection by the Judge, and that 

the jury’s minds were diverted from this 
which it is admitted was the true and 
only issue, to other questions. What were 
these ? They were the very things which 
the prisoner’s counsel had throughout the 
trial insisted on introducing, namely, the 
question of the conduct of McCormick 
and of Mr. Andrew, the narrative as to 
Andrew being accompanied by the sug- 
gestion that it was after all indefensible 
and corrupt. Their Lordships recognise 


that this mode of conducting the defence, 
which it appears to have been difficult to 
repress, was not unlikely to lead to con- 
fusion, but it is at least satisfactory to 
find that the learned Judge in charging 
the jury made no mistake in stating what 
the true issue was. It is admitted by the 
appellant’s counsel that this is so. “ What 
you will have to consider,” said the 
learned J udge to the jury, is “ whether 
the imputations in these articles were 
published in good faith, after due care 
and attention had been exercised on the 
part of the writer of them. What is ‘ due 
care and attention ’ must depend on the 
circumstances of each particular case.” It 
is also fair to the learned Judge to say 
that, while he felt constrained — a course 
which, in view of the conduct of the 
defence, is not to be wondered at — to go 
with some fulness into a narrative of fact, 
he concluded his charge to the jury by 
bringing their minds directly back to the 
exact issue which they had to try. He 
did so in this language : 

" It is now for you to consider these matters, 
and to decide whether the accused has satisfied 
you that he used the reasonable care that he 
ought to have used. If you are satisfied that he 
did, and that he did not overstep the bounds of 
law as I have explained the law to you, then you 
must acquit him. but if he has not satisfied you 
that he has exercised such due care and attention 
before he committed himself to paper in this 
way, then it is your bounden duty to convict 
him.” 

Before the exception and the alleged 
misdirection of the jury are dealt with, 
it is expedient to state what the libel 
contained. Being headed “ A Mockery 
of British Justice,” after a considerable 
amount of inflammatory matter, it pro- 
ceeds to “ speak out against those officials 
who have forgotten their duty and have 
dared to trifle with the fair fame of Eng- 
land.” Having made these very serious 
allegations the appellant added: 

■' The facts before us indicate that he (Mr 
Andrew) conspired with Mr. Finnie to Burke the 
case ; that he conducted it in camera -, that he 
refused to heed the protest of the complainants 
that the interpreter employed was a paid para- 
site ol McCormick, and did. in fact, deliberately 
mistranslate, that of the witnesses for the prosecu- 
tion only those called by the District Superinten- 
dent of Bolice. and not even all of them, were 
allowed to give evidence; that in a word the 
whole enquiry was an outrageous make-believe 
and a mockery of what is nominally representative 

the fair play and judicial honour associated with 
the name of Kngland. By what looks like the 
meanest of tricks, the unfortunate complainants 
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were unrepresented by any lawyer at this judicial 
farce.” 

- It would serve no good purpose to cite 
further from the libels; they mention 
disgusting details and incriminate other 
officers besides Mr. Andrew, as engaged, 
in a corrupt plot. They contain not one, 
but a series of libels of the grossest chara- 
cter. These libels were at least seven in 
number. First of conspiracy with Finnie to 
prostitute justice by saving Me Cormick, 
secondly of having apparently knowingly 
and as part of the partisanship, bailed out 
McCormick for a non-bailable offence. 
Thirdly, of having misled the Malay girl, 
her parents and friends, by leaving them 
without professional advocacy, which 
they had been led to expect. Fourthly, 
of having perverted the course of truth by 
a partisan interpreter. Fifthly, of having 
tried the case in camera, (Very little was 
made of this in argument). Sixthly, of 
not having called certain witnesses in the 
inquiry ; and seventhly of Mr. Andrew 
having heard the case knowing that cer- 
tain people objected to his doing so. 

Of the libels the first was the real 
basis of all. It imputed corruption. 
Several of the others might not appear 
but for their resting upon that basis of 
corruption to be of so serious a type. But 
in their Lordships’ opinion this cannot 
be said of the third ancl fourth, for if it 
were true that the Magistrate had design- 
edly deprived the complainants of legal 
assistance, and provided them with a false 
interpreter, then such wicked conduct 
would not only be itself indefensible but 
would colour' all the rest. Upon the whole 
it cannot be denied that if any substan- 
tial part of this defamation was true, it 
meant ruin to the career of Mr. Andrew 
and any others engaged in conspiring 
with him as alleged. 

The points put forward in the appel- 
lant’s favour as establishing that although 
the charges were false yet he was excus- 
ed by Statute because he believed them 
bona fide and had given due care and 
attention to their truth were substantially 
three. In the first place it was urged 
that he relied upon a letter published with 
the signatureof “ Vigilance, ’* and address- 
ed to the Rangoon Times. It is dated the 
31st August, 1911, and at that time the 
appellant was connected with that paper. 
It contains a long narrative incriminat- 
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ing McCormick and also Mr. Andrew and 
others. 

The second element proponed in sup- 
port of Mr. Arnold’s good faith is of adiffe- 
rent and an important character. It is this: 
In the district of Tenasserim referred 
to, the position of Sub-Divisional Magis- 
trate was occupied by Mr. Buchanan. It 
is alleged that Mr. Buchanan had been 
on unfriendly terms with McCormick, 
but their Lordships do not think that 
there is anything substantial in this alle- 
gation, and they further think it right 
to put on record their opinion, which 
is in entire concurrence with that of 
the Chief Judge, that Mr. Buchanan 
in his investigations and conduct was 
actuated by entire good faith. Although 
his conclusions and suspicions may have 
been erroneous, their Lordships see no 
reason to think that from beginning to 
end he did not act in accordance with the 
best traditions of the service. He had 
been absent on leave from the middle of 
April to about the middle of May, 1911, 
and on his return he heard rumours of 
misconduct by McCormick. Towards the 
end of June Mahomed Din who had had 
legal differences with McCormick, made 
allegations which amounted to a charge 
that the crimes of abduction and of rape 
had been committed. Mr. Buchanan him- 
self made enquiries and came to the con- 
clusion that McCormick should be put 
upon his trial. It is a point in the accu- 
sed’s favour that^he Sub- Divisional Magis- 
trate thought that there was case for 
committal. 

The third point in these protracted pro- 
ceedings, which is more important than 
either of the foregoing in support of the 
contention that the writer of the libels 
believed them to be true, is the admitted 
conduct of McCormick himself. Their 
Lordships do not attach much weight to 
the question of abduction, because it 
appears to be the case that the child had 
formerly lived in McCormick’s house for 
a short period, and the evidence is some- 
what confused as to the conduct of the 
mother of the child in regard to her 
absence from the house. But the alle- 
gation made by McCormic was that he 
had been informed that this child was 
suffering from gonorrhoea, that he had 
taken her to his house, and himself (there 
being a hospital eight miles away) had 
personally examined her, and haa then 
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passed her on for treatment by the mis- 
tress of one of his male servants. But 
their Lordships find themselves in entire 
agreement with the learned Judge when 
he says : 

** It is not surprising that there should be indig- 
nation and hot feeling on the part of the sympa- 
thisers with the mother of the child Aina and 
good reason for feeling of indignation at some of 
the conduct—the admitted conduct — of McCormick* 

However strong bis inclination for amateur 

doctoring may have been, there could have been 
no justification for that. It was a thing that no 
man with a proper sense of decency should have 
done.” 

Although accordingly it is no part of 
the submission of the counsel for the 
appellant at their Lordships Bar that 
McCormick was guilty, their Lordships 
think it is an element relevant to the con- 
sideration of whether Mr. Arnold was 
acting in good faith in these libels to 
shew that he believed that McCormick’s 
own admissions would have justified his 
committal for trial. 

The last matter which their Lordships 
reckon to be a perfectly relevant one in 
the category of elements in the case which 
bore upon the point of the accused’s good 
faith was this. Importance is attached 
to a pronouncement by the Magistrate. 
After investigating the facts, and declin- 
ing to commit, he went on to say that in 
his opinion McCormick’s conduct was 
pure and philanthropic. Their Lordships 
cannot agree with such an opinion and 
their views coincide with those of the 
Chief Judge upon that subject. 

They are of opinion that there were thus 
several elements in the case which were 
all with perfect propriety submitted to the 
jury in support of the defence. Their 
Lordships, however, do not attach so 
much importance to the other allegations. 
That as to bail having been granted to the 
accused rests on a slender foundation. It 
is held by the Judges on the spot, and it 
is proved to be also the opinion of the 
civil authorities, that the discretion of 
granting bail applied to this case. It was 
evidently a case, unless forbidden by 
Statute, for discretion being exercised, 
and it would rather appear to their Lord- 
ships looking to the great distance to 
be traversed before the authority claim- 
ed by the appellant as requisite for 
granting bail could be obtained, that 
much practical hardship would ensue to 
prisoners unless such a discretion exist- 
ed. They are not prepared to say 
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that the humane view which was taken 
of an accused’s rights was mistaken. It 
is unnecessary in this case to decide or 
dwell upon the point, because their Lord- 
ships’ opinion is very clear to the effect 
that this difficult and delicate point of 
law could never have been viewed as a 
substantial element weighing with any 
reasonable writer in justification of his 
belief in the truth of the libel. The same 
observation applies to the other elements 
in the case which need not be entered 
upon but all of which have been fully 
considered. Their Lordships are of opi- 
nion that a fair and statable case in sup- 
port of the Statutory defence and of the 
belief in the wickedness of Mr. Andrew 
was put forward on the points which have 
been already enumerated, but that no 
others were of any real weight. In put- 
ting forward, however, the points men- 
tioned, their Lordships think that a case 
was made which demanded an answer. 

Such an answer was given, and it also 
was both fair and statable. 

In the first place, a serious and weighty 
reply was made on the subject of the 
letter signed “ Vigilance”. It was not 
confined to the remark that the letter was 
no valid excuse for a belief in gross 
slander. The points proved were these : 
When that letter was received by the 
Rangoon Times a most proper course was 
taken and that with the appellant’s know- 
ledge. It was forwarded by Mr. Stokes, 
the assistant editor, to the Chief Secre- 
tary to the Government of Burma, so 
that there might be official confirmation 
of its allegations prior to its being publi- 
shed. These allegations were examined 
into, and on the 31st October, the Chief 
Secretary wrote stating that the Lieute- 
nant-Governor had caused inquiry to be 
made and had found that the allegations 
against the officers were without founda- 
tion. By this time the appellant had 
ceased to be editor of the Rangoon Times , 
but on the 22nd November, 1911, Mr. 
Stokes forwarded a reply to the Chief 
Secretary stating that the incident, 
so far as the Rangoon Times was concern- 
ed was closed. 

This was not so, however, with regard 
to the appellant, for in the following 
spring, namely, on the 7th March, 1912 
an article appeared in the Burma Critic 
of which he was then editor, entitled 
“Alleged Grave Scandals ip Teuasserjm,” 
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On inquiry being officially made of the 
appellant, asking for particulars, the an- 
swer given was that the case referred to 
was that inquired into and disposed of in 
the previous autumn. The appellant’s 
attention was at the same time called to 
the fact that Mr. Stokes had accepted the 
reply of the Lieutenant-Governor. All 
this took place before the libels in ques- 
tion were published. 

Their Lordships cannot see their way 
to hold this part of the appellant’s case to 
be satisfactory. 

An investigation in the department of a 
Lieutenant-Governor of great experience 
having resulted in exonerating Mr. 
Andrew from blame, the appellant assum- 
ed the grave responsibility for re-opening 
the matter. He gave the authorities no 
inkling of .any fresh information which 
had come to his hand, and in answer to 
their enquiry he simply stated that it 
was the old incident which he was revi- 
ving. Up to the present the appellant 
has not given at their Lordships* Bar or 
in any Court any statement of any fresh 
facts which he had discovered. This cir- 
cumstance was, in their Lordship's opi- 
nion, well worthy of consideration by the 
jury. 

In the second place, both Judge and 
Jury had seriously to consider the attitude 
of Mr. Arnold himself. He neither defend- 
ed the articles as true nor did he give any 
assistance on the subject of what were 
the actual things upon which he founded 
his own beliefs not finally upon what 
the steps were, if any, which he took to 
investigate their truth before giving them 
to the public. 

Thus, although the true issue in the 
case was as to his own bona ) Ides and the 
care and attention which would verify 
that Mr. Arnold’s action when charged 
gave no help to the Court and must to 
some extent have embarrassed even his 
own defence. Having admitted that he 
assumed responsibility for the articles, he 
was asked by the Magistrate as fol- 
lows : 

" Q. Do you wish to make any explanation of 
your position in the case as to your bona /ides, 
etc.? (I pointed out to the accused that, under 
Section 105, the burden of proof lies upon 
him.”) 

“A. No I have nothing to say. Everyone, 
from the Lieutenant-Governor downward, knows 
my character, and I leave it at that. t 

But of course it was quite impossible 

to, leave it at that, because the libels were 


there, in all their number and serious- 
ness ; the charge was made under the 
Statute, and the law had prescribed that 
the author of such libels could only be 
excused by showing good faith after due 
care and attention. It is not in accord- 
ance with the due or proper administra- 
tion of justice for an accused to brush all 
the statutory regulations affecting his 
position aside in this manner. The atti- 
tude and absence of the accused may well 
have been considered by the jury rather 
destructive than helpful to the defence 
set up. 

In the third place, this has to be borne 
in mind. Every officer, judicial or ad- 
ministrative, who investigated this case, 
except Mr. Buchanan, had agreed with 
the conclusion at which Mr. Andrew had 
arrived, namely, that the charge should 
be dismissed. This circumstance was one 
peculiarly suited for the appraisement of 
a local jury. 

The next circumstance in the case is 
one to which their Lordships do not con- 
ceal that they attach serious importance. 
They were moved by the allegation that 
the prosecutors and those in that interest 
were alleged to have been led on to 
the trial by Mr. Andrew, and that 
Mr. Andrew had wickedly conspired 
suddenly to leave them in the lurch with 
out an advocate, and to furnish them 
with a false interpreter. This allegation 
was, as it turned out, not only untrue, 
but was, as was made abundantly clear 
at the trial, particularly cruel. Letters 
were produced showing that instead of 
Mr. Andrew having taken up such an 
attitude, his desire, and indeed his endea- 
vour and entreaty, throughout were that 
in the enquiry before him an advocate 
should not only be employed for the 
prosecution, but should, in fact, be paid 
by the Government. Letter after letter 
was written to this effect to engage a 
pleader. On the 3rd August, 1911, 
Mr. Andrew, had intimated to Mr. Bucha- 
nan that he would engage an advocate to 
prosecute, and that his presence and the 
presence of Mr. Sherard, the investigat- 
ing officer, would also be required. On 
the 4th he specially wrote to Mr. Bucha- 
nan. “ Can you bring up interpreter 
trusted by all parties ? Ask complain- 
ants to choose between,” two advocates 
named, “to conduct their case." On the 
7th Mr, Buchanan having been unable to 
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get such an interpreter, but having stat- 
ed that the complainant wished to consult 
a certain vakil in Rangoon before choos- 
ing a lawyer to conduct the case, 
Mr. Andrew wrote to Mr. Buchanan, 
“ Kindly do so, and name advocate early. 
As regards interpreter, your Court inter- 
preter must come along to assist at any 
rate.” On the 10th, sanction was asked 
to engage Muhamed Ayoob “ on the 
terms he asks.” It most clearly appears 
from the letters that the arrangement as 
to legal assistance broke down, because 
upon the 12th August, the Commis- 
sioner at Mergui declined to sanction the 
proposal to retain an advocate, he hav- 
ing demanded of Mr. Andrew to state 
whether he thought the charges could be 
substantiated, and Mr. Andrew having 
stated in answer to this difficult question 
that he thought the abduction charge alone 
could be made out. In short the refusal 
to provide an advocate was made neither 
by Mr. Andrew nor by connivance or con- 
sent of Mr. Andrew but in spite of him. 
With regard to the interpreter it should 
also be added that Mr. Andrew’s anxiety 
upon that subject was manifest, and it 
was entirely in the right direction. 
Mr. Buchanan objected to one Chean Gee 
and he recommended Musaji. As men- 
tioned Mr. Andrew wanted an “interpreter 
trusted by all parties ” and Musaji, 
Mr. Buchanan’s nominee, was employed. 
Mr. Buchanan was present at Mergui 
during the investigation and he made no 
objection to this. There was, of course, 
no proof that a single word was interpret- 
ed falsely. In their Lordships’ opinion 
these two parts of the libel were very 
gross, and they can see no justification 
for the proposition that the appellant had 
any reasonable ground for believing them 
to be true. 

It does not appear that in any view of 
the case there could have been a defence 
under the Statute in regard to these sub- 
stantial portions of the libellous matter, 
and the case of Queen v. Newman (1), was 
founded upon to this effect. But their 
Lordships are very anxious, however, not 
to have the case disposed of on what 
may be considered a narrow ground. 
They take these points as included 
in the sun: of the matter to be consi- 
dered before the jury as relev ant to 

(1) [1853] 1 E. and B. 558 = 93 R. R. 275 = 7 
Jur. 617=22 L.J.Q.B. 156. 
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the general case of Mr. Arnold’s justifica- 
tion on the ground of having, after due 
care and attention, and so in good faith, 
believed that these things were true. 

One final matter has, however, to be 
kept in view. Some of the letters last 
cited were undoubtedly not before 
Mr. Arnold when he wrote the libels. But 
they were before him in the course of his 
trial. In their Lordships’ opinion, when 
it was discovered that, the truth with 
regard to Mr. Andrew had not been that 
in these particulars he wickedly conspired 
to defeat justice, but that he was on the 
contrary, anxiously endeavouring to 
secure that justice should be furthered 
and guarded, then the duty of the accused, 
Mr. Arnold, was plain. Their Lordships 
make every allowance for the heat of 
advocacy which as noted by the Chief 
Judge, seems to have been in this case 
great. But when a gross mistake of that 
kind on a matter of fact —the* truth of 
which when exposed would have ruined 
any administrative or judicial officer’s 
career — was discovered, the libel should 
not have been adhered to for a moment. 
The mistake should have been acknow- 
ledged and an apology tendered. This 
was not done, but upon the contrary the 
case was conducted to its close upon the 
footing that an unstated defence was the 
real and good defence, namely, that the 
libels and all the libels were true. No- 
body is to be blamed in these circumstan- 
ces for thinking that the plea of good 
faith on the part of Mr. Arnold had 
sustained a serious shock. 

The speeches of the learned counsel for 
the accused have not been printed, but 
their Lordships had the advantage of 
hearing Mr. Wilson who has been in 
communication with those engaged in the 
case and who informed their Lordships 
that the views presented by the senior and 
junior counsel for the appellant somewhat 
diverged. It is however, unnecessary to 
labour this matter, because, no doubt was 
thrown upon the narrative of the proceed- 
ings given by Sir Charles Fox in his 
charge. There is enough disclosed in the 
case to show that no light task was 
thrown upon the Judge in disentang- 
ling relevant from irrelevant topics 
and in presenting the true issue to 
the minds of the jury. The real 
objection taken at their Lordships’ Bar 
to this charge was that the jury were 
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misdirected in this sense, that the narra- 
tive of the learned Judge must have left 
the impression upon the mind that Mr. 
Andrew had not acted wickedly as the 
libel alleged. But it was, looking to the 
advocacy, necessary for the learned Judge 
to state his own view, and their .Lord- 
ships do not see anything in the charge 
to give countenance to the idea that he 
withdrew this question from the jury or 
from their province. With a large por- 
tion even of the narrative their Lordships 
see no occasion to quarrel. Some por- 
tions of it here and there might be the 
subject of difference of opinion. 

A charge to a jury must be read as a 
whole. If there are salient propositions 
of law in it, these will of course, be the 
subject of separate analysis. But in a 
protracted narrative of fact, the determi- 
nation of which is ultimately left to the 
jury, it must needs be that the view of 
the Judge may not coincide with the 
views ot others who look upon the whole 
proceedings in black type. It would, 
however, not be in accordance either with 
usual or with good practice to treat such 
cases as cases of misdirection, if, upon 
the general view taken, the case has 
been fairly left within the jury’s pro- 
vince. Their Lordships do not say that 
upon any particular in this case they 
would differ from the views laid down by 
Sir Charles Fox, but these observations 
are made in order to discountenance the 
idea that in the region of fact, unless 
something gross amounting to a complete 
misdescription of the whole bearing of 
the evidence has occurred, this Board 
will interfere. The separate and pecu- 
liar position of this Committee under the 
Constitution will be afterwards dealt 
with. 

Their Lordships regret to find that 
there appeared on the one side in this 
case the time-worn fallacy that some kind 
of privilege attaches to the profession of 
the Press as distinguished from the 
members of the public. The freedom of 
the journalist is an ordinary part of the 
freedom of the subject, and to whatever 
length the subject in general may go, so 
also may the journalist, but apart from 
statute law, his privilege is no other and 
no higher. The responsibilities which 
attach to his power in the dissemination of 
printed matter may and in the case of ^con- 
scientious journalist do, make him more 


careful ; but the range of his assertions/ 
his criticisms, or his comments is as wide 
as, and no wider than, that of any other 
subject. No privilege attaches to his 
position. 

Upon the other side it would appear 
from certain observations of the learned 
Judge that this false and dangerous doc- 
trine may have been hinted at, that some 
privilege or protection attaches to the 
public acts of a Judge which exempts him. 
in regard to these, from free and adverse 
comment. He is not above criticism, his 
conduct and utterances may demand it. 
Freedom would be seriously impaired if 
the judicial tribunals were outside of the 
range of such comment. The present case 
affords a good illustration of what is 
meant. When the examination before 
Mr. Andrew concluded with his declara- 
tion that in his judgment the action of 
McCormick was pure and philanthropic, 
the whole trial would seem to have been 
laid open to searching and severe observa- 
tions and no blame could be atta- 
ched to these. But when the criticism 
was converted into an attack upon the 
Magistrate as a conspirator against jus- 
tice, a traitor to his oath, a trickster, a 
man who had manoeuvred his procedure 
so as to defeat truth and protect an as- 
sociate, then, of course, it is for the per- 
son who has uttered these things to justi- 
fy them, or, under the Indian Penal 
Code, to establish affirmatively that he 
believed them to be true, and that on 
reasonable grounds. On both of these 
matters last mentioned the learned Judge 
seems to have properly directed the jury. 

This also has to be said. A large part of 
the criticism directed against the charge 
of the learned J udge in this case was to the 
effect that the narrative ofthe proceedings 
led up to the conclusion inevitably that 
Mr. Andrew was innocent of the wicked 
dereliction of duty which was alleged. If 
it was so, the result upon the case is some- 
what remarkable. For then the charge 
had in fact impressed the jury’s minds 
with the innocence of Mr. Andrew, and it 
is that very innocence which is in the 
foreground of the admissions made in 
this case. The foregoing narrative . in 
this view might have been spared , because 
it is now seen that nearly all, if not all, of 
the items in the narrative which are said 
to constitute misdirection are parts of a 
narrative which leads to a conclusion that 
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that is in accordance with fact which has 
all along been admitted to be true. 

It is here that the peculiarity of the 
procedure becomes evident, for the nar- 
rative thus criticised was undoubtedly, as 
it appears to their Lordships the narra- 
tive given by the learned Judge to the 
jury in order to counteract an improper 
use which was being made of the proce- 
dure. While the truth of the libels was 
not asserted formally, and while the ad- 
mission of their falsehood was formerly 
granted, an endeavour was repeatedly 
made to withdraw all this and to persuade 
the jury to take all that was asserted as 
true. Such things may occur ; but it is 
the duty of Judges to put what check they 
can upon them, and in the present case 
their Lordships see no occasion to think 
that the learned Judge failed to exercise 
that duty with propriety. 

From what has been said it will, their 
Lordships think, clearly appear that there 
was material before jury on both sides of 
this case, and that the determination was 
on a subject peculiarly within the jury’s 
province. In their Lordships opinion the 
case was not improperly withdrawn from 
the jury’s domain on fact, and they were 
not misdirected in law. But even if it 
were conceded that upon a meticulous ex- 
amination of the Judge’s charge or con- 
duct of the case certain flaws could be 
discovered it is the duty of their Lord- 
ships to consider the special position and 
function of the Board, in criminal cases 
as the advisers of the King. The fre- 
quency of applications made to the Board 
for leave to appeal against the judgments 
of criminal tribunals in various parts of 
the Empire, as well as the thoroughness 
with which the powers and practice of 
the Judicial Committee were discussed in 
this case, incline their Lordships to make 
a deliberate survey of this important 
topic. 

The question is not truly one of juris- 
diction. The power of His Majesty 
under his Royal authority to review pro- 
ceedings of a criminal nature, unless 
where such power and authority have 
been parted with by Statute, is undoubted. 
Upon the other hand, there are reasons 
both constitutional and administrative, 
which make it manifest that this power 
should not be lightly exercised. The 
over-ruling consideration upon the topic 
has reference to justice itself. If through- 
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out the Empire it were supposed that the 
course and execution of justice could 
suffer serious impediment, which in many 
cases might amount to practical obstruc- 
tion, by an appeal to the Royal Preroga- 
tive of review on judicial grounds, then 
it becomes plain that a severe blow 
would have been dealt to the ordered ad- 
ministration of law within the King’s 
dominions. 

These views are not new. They were 
expressed more than 50 years ago by 
Dr. Lushington in his judgment in 
Queen v. Joykissen Mukerjee (2) and Lord 
Kingsdown, in the case of Falkland 
Islands Co. v. Queen (3) stated the matter 
compendiously in these words : — 

" It may he assumed that the Queen has autho- 
rity by virtue of her prerogative to review the de- 
cisions of all colonial Courcs. whether the proceed- 
ings be of a civil or criminal character, unless 
Her Majesty has parted with such authority. But 
the convenience of entertaining such appeals in 
cases of a strictly criminal nature is so great, the 
obstruction which it would offer to the adminis- 
tration of justice in the colonies is so obvious, 
that it is very rarely that applications to this 
Board similar to the present have been attended 
with success.” 

Their Lordships desire to state that in 
their opinion the principle and practice 
thus laid down by Lord Kingsdown still 
remain as those which are followed by the 
Judicial Committee. 

There have been various important 
cases in recent times to which, naturally, 
reference has been made. The first is the 
case of Re Dillet (4). It should be observ- 
ed that while Dillet's Case (4) was in 
form an application within the ambit of 
criminal law, the matter of substance 
which was truly brought before the Judi- 
cial Committee was a civil matter. The 
appeal was by a barrister and solicitor 
cigainst a verdict convicting him of per- 
jury, but there had been a consequential 
order of the Court directing him to be 
struck off the roll of practitioners, and 
special leave was granted to appeal in 
reference to the consequential order. Lord 
Blackburn referred to Lord Kingsdown' s 
judgment in the Falkland Islands Case (3) 
as authoritative and binding. After citing 


(2) [1862] I Moo. P. C. (N. S.) 272=138 R. R. 
522. 

(3) [1863] 1 Moo. P. C. (N. S.) 299=10 Jur. 
(N. S ) 807 = 9 L.T. (N.S ) 103=138 R. R. 
535= 9 Cox. C.C. 351 = 12 W. R. 220 

(4) [1887] 12 A. C. 459=36 W. R. 81 = 56 L. 
T. 615=16 Cox. C. C. 241. 
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that learned Judge, Lord Blackburn 
added : 

"In this statement of the general practice their 
Lordships agree. They are not prepared to advise 
Her Majesty to make this conviction for perjury 
an exception if it were not made the sole founda- 
tion for the subsequent order of the 27th March, 
1885, and liberty accordingly was granted to appeal 
against the order of the 27th March, 1885, 
striking him off the roll, and also to the extent 
above stated, and no further, against conviction 
for perjury.” 

While accordingly the familiar senten- 
ces again about to be quoted from Lord 
Watson are frequently cited with refer- 
ence to criminal review in general by this 
Board, this outstanding circumstance just 
alluded to ought not to be forgotten. It 
appears to dispose of the argument that 
the practice of the Board was in purely 
criminal matters in any respect either 
advanced or distorted from the position 
that it occupied under the judgments of 
Dr. Lushington and Lord Kingsdown 
pronounced about a quarter of a century 
before. Lord Watson in Dilltt's Case (4) 
observed that 

" the rule has been repeatedly laid down and has 
been invariably followed that Her Majesty will not 
review or interfere with the course of criminal 
proceedings unless it is shown that by a disregard 
of the forms of legal process or by some violation 
of the principles of natural justice or otherwise 
substantial and grave injustice has been done,” 

The present case brings prominently 
before the Board the question of what is 
the sense in which those words are to be 
interpreted. If they are to be interpreted 
in the sense that wherever there has been 
a misdirection in any criminal case, leav- 
ing it uncertain whether that misdirection 
did or did not affect the jury’s mind, then 
in such cases a miscarriage of justice 
could be affirmed or assumed, then the 
result would be to convert the Judicial 
Committee into a Court of Criminal 
Review for the Indian and Colonial Em- 
pire. Their Lordships are clearly of opinion 
that no such proposition is sound. This 
Committee is not a Court of Criminal 
Appeal. It may in general be stated that 
its practice is to the following effect: 
It is not guided by its own doubts of 
the appellant’s innocence or suspicion 
of his guilt. It will not interfere 
with the course of criminal law unless 
there has been such an interference with 
the elementary rights of an accused as 
has placed him outside of the pale of re- 
gular law, or, within that pale, there has 
been a violation of the natural principles 


of justice so demonstratively manifest as 
to convince their Lordships, first, that the 
result arrived at was opposite to the re- 
sult which their Lordships would them- 
selves have reached, and, secondly , that 
the same opposite result would have been 
reached by the local tribunal also if the 
alleged defect or misdirection had been 
avoided. The limited nature of the appeal 
in Dillet's Case (4) has been referred to, 
and their Lordships do not think that its 
authority goes beyond those propositions 
which have now been enunciated.. 

The argument for the appellant was to 
an entirely contrary effect. In the fore- 
front of it the case of Makin v. Attorney 
General for New South Wales (5) was cited. 
Makin’s Case in truth did not raise the 
question at issue in the present case. It 
depended upon the construction of Sec- 
tion 423 of the Criminal Law amendment 
Act, of 18«3 (a New South Wales Statute). 
That section set up the Judges of the 
Supreme Court as a tribunal to deter- 
mine questions submitted to them in a 
case stated by the Judge at the trial, and 
there was a proviso that there should be 
no quashing “unless for some substantial 
wrong or other miscarriage of justice.” 
It was stated by this Board that under 
that section the Judges have not been 
substituted for the jury. As they said : 

“ In their Lordships’ opinion substantial 
wrong will be done to the accused if he 
were deprived of the verdict of the jury 
on the facts proved by legal evidence and 
there were substituted for it a verdict of the 
Court founded merely upon the perusal of 'the 

evidence ” . , f 

The second case founded on is that ot 

Vaithinatha Pillai v. King. Emperor (6) 
in which this Board sustained an appeal. 
The circumstances of the case, however, 
were of the most extraordinary character, 
and were such as appeared to the Board 
imperatively to demand that it should in- 
terpose, because the very foundations of 
justice seemed to have been attacked in 
the proceedings. A whole body of in- 
admissible evidence had been received in 
the case. The one witness whose evi- 
dence was relevant and who remained in 
the case was supporting another witness 
who was a confessed perjurer. The re- 


(5) [1894] A. C. 57=6 R. 373 = 69 L. T. 778 = 

58 J..P. 148=17 Cox. C. C. 704=63 
L. J. P C. 41. 

(6) [1913] 36 Mad. 501 = 21 I.C., 369=401 A., 

193 (P.C.). 
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maining witness himself had given under 
oath conflicting and contradictory ac- 
counts in previous judicial proceedings 
before the Magistrate and certain officials. 
“If true,** observed Lord Atkinson 

“They show that these officials, or at least the 
Sub-Iospector, induced the witness to forswear 
himself and found in him a plain instrument 
ready to give false evidence upon oath to secure 
the conviction of his own father ; and if false 
they show that the witness was ready to commit 
deliberate perjury whenever he was confronted 
with the inconsistencies in his former statements. 
There is no alternative.” 

The simple case accordingly confront- 
ing the Board was a case of a subject 
sentenced to death upon no evidence at 
all. In these circumstances, although 
the principle of Dillet's Case (4) was again 
re-affirmed, their Lordships did not see 
their way to refrain from interfering. 

The third case referred to is that of 
L. E. Lanier v. King (7), and, fortunately 
it is seldom that such a travesty of justice 
can be witnessed. One of the notable 
features of the case had reference to the 
Judge himself. He, as narrated in 
the report, was a member of the family 
council which instigated the proceedings 
and himself was a party to appointing 
two barristers to conduct the prosecution 
and arranged about their fee. The facts 
need not be referred to. The indictment 
was altered by drastic amendments ; the 
trial was hurried on ; but the narrative 
need go no further, for, as the report 
states, 

" In short, counsel for the Crown at the Bar of 
this Board very properly admitted that he could 
not contend that any jury upon the evidence sub- 
mitted would have convicted the appellant of 
crime ” 

The Board were of opinion that the sen- 
tence pronounced against the appellant 

“ Formed such an invasion of liberty and such 
a denial of his just rights as a citizen that their 
Lordships feel called upon to interfere.” 

But the Board took care to repeat that 
it did not lightly interfere, and the langu- 
age of Lord Watson in Dillet's Case (4 ) 
was again cited. It was pointed out 
that the interference was not on any 
matters of form, but because of matter 
lying at the very foundation of justice 
(the Judge had been a judge in his own 
cause), justice had “gravely and in- 

(7) [1914] A. C. 221*83 L. J. P. C. 116=24 

Cox C C. 53=30 T L. R. 53=110 L- T. 
326=18 C. W N. 98 = 23 I. C. 657=26 
M. L. J. 1 (P. C.) 


juriously miscarried.” Lanier's Case (7) 
stands a fair type of almost the only c ase 
in which this Board would advise the 
interposition of His Majesty the King 
with the course of criminal justice in the 
colonies or dependencies. That extreme 
case is, this, that it must be established 
demonstrably that justice itself in its very 
foundations has been subverted, and that 
it is therefore a matter of general Imperial 
concern that by way of an appeal to the 
King it be then restored to its rightful 
position in that part of the Empire. 

Their Lordships were referred to the 
dicta of Judges and the rules set up with 
regard to the procedure of the Court of 
Criminal Appeal in England ; but they 
are not the rules adopted by this Board, 
which, as already stated, is not a Court of 
Criminal Appeal. And the authority of 
these decisions, which apply to a different 
system, a different procedure, and a diffe- 
rent structure of principle, must stand 
out of the reckoning of any body of autho- 
rity on the matter of the procedure of this 
Board in advising His Majesty. This 
view is in entire accord w ith the recent 
proceedings of this Board on applications 
for leave to appeal. One instance of this 
is that of Clifford v. King-Emperor (S) on 
the 17th November last, and their Lord- 
ships refer to the judgment of the Lord 
Chancellor in this and the other refusals 
referred to. 

The application to the present case is 
simple. Even had this Committee been a 
Court of Criminal Appeal it is hardly 
doubtful that the appeal would fail. 
A fortiori their Lordships are left in no 
doubt as to their own duty in conformity 
with the practice of the Board. They 
will humbly advise His Majesty thac the 
appeal be dismissed. There will be no 
order as to costs. 

T * s * N- Appeal dismissed. 

Solicitors for Appellant — Bramall & 
White. 

Solicitors joy Respondent — Solicitor, 
India Office. 


(8) [1913] 41 Cal. 568 = 221. C. 496=40 

J. A. 241. 



128 Priyy Council bijoy gopal v . girindra nath mukerji (Lord Moulton.) 1914 
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(From Calcutta) 

2nd February. 1914* 

Lords Shaw and Moulton and 
Mr. Ameer Ali. 

Bijoy Gopal Mukerji and others — Appel- 
lants 

v. 

Girindra Nath Mukerji and ethers — Res- 
pondents. 

(a) Hindu Law — Widow — Adverse possession 
against widow. 

Prior to 1858, adverse possession against a 
widow ranked as adverse possession against the 
reversioners, 

(b) Hindu Law — Alienation by widow — Neces- 
sity was held proved on the facts of the case. 

A Hindu widow granted an ijara for a term of 
60 years, as a part of a general family settlement. 
The reversioners consented to it. They took 
benefit under the family settlement. At the 
movment of her death, the term of the ijara had 
not expired and the actual reversioners sued for a 
declaration that the ijara was invalid after the 
widow’s lifetime. 

Held that on the facts of the case, the arrange- 
ment of which the ijara formed part was in truth 
dictated by the necessities of the case, and that 
the choice of the term of 60 years as the term of 
ijara was made for the benefit of the estate and 
did not injure any one. 

Held, further that the plaintiff's conduct 
showed that he himself believed the transaction 
to be valid and this fact might be relied on by the 
defendants. 

DeGruyther and E. U. Eddis — for Ap- 
pellants. 

Robert Finlay and G. R. Lowndes — for 
Respondents. 

Lord Moulton:— The substantial ques- 
tion in this appeal is the validity of an 
ijara executed on the 7ch September, 1863, 
for a term of 60 years, by a Hindu widow 
named Sayamoni Debi, under circum- 
stances which it will be necessary to refer 
to in some detail. 

Sayamoni Debi was the widow of 
Chandra Bhusan Mukerji. Her husband 
died in 1832 without leaving any issue, 
making her his sole heiress. The pro- 
perty consisted chiefly of landed property 

of considerable value. 

Sayamoni was a fardanashin lady and 
probably not very capable of managing a 
large estate. She appears to have been 
dispossessed of the property by one of 
her husband’s relatives, Baman Das 
Mukerji, and was compelled, in 1844, 
to bring a suit against him and his two 


brothers Gouri Prasad and Annada Prasad 
to recover it. This litigation lasted till 
1858, when on appeal to His Majesty in 
Council, the rights of Sayamoni to the 
estate of her husband were finally estab- 
lished. But although this was the case, 
it is evident that she did not thereupon 
obtain possession of the property. F urther 
difficulties were raised and much of the 
property was threatened with the growth 
of adverse rights in the actual possessors 
of the land, who refused to pay rent 
under the pretext that the title had not 
been settled, and seeing that, prior to 
1858, adverse possession against a widow 
ranked as adverse possession against the 
reversioners, there can be no doubt that 
the whole estate was in very serious peril. 

While this state of things was still con- 
tinuing the ijara now in question was 
executed by the widow. Although at this 
distance of time it is impossible to ascer- 
tain with accuracy all that then happened, 
it is evident that this ijara was part of a 
general family settlement whereby the 
widow divided up the family property 
amongst the various reversioners, reser- 
ving to herself only a comparatively small 
annual income which may fairly be looked 
on as representing maintenance. The 
ijara itself was granted to Annada Prasad 
and Saroda Prasad who was the son of 
Gouri Prasad who had died in the interval. 
The third brother, Baman Das Mukerji, 
did not directly take any interest under 
the ijara, but in October 1863 a dar-ijara 
was granted to his son of a portion of the 
property, and we find also that a large 
sum due from him on account of mesne 
profits was remitted by Sayamoni, so 
that it is clear that all branches of the 
family shared in the settlement. 

If the term of the ijara had been for the 
life of Sayamoni, no question could have 
arisen such as is now before their Lord- 
ships. But doubtless from the neces- 
sities of the case, in order to facilitate the 
practical settlement of the property so 
as to obtain its full value the term was 
made for a fixed period of 60 years. Inas- 
much as the lady was 42 years of age at 
the date when the ijara was granted, it is 
evident that all the parties realised that 
the term would extend beyond her life- 
time, and thus affect the rights of the 
reversioners whosoever they might hap- 
pen to be. So far as the persons are con- 
cerned who then represented the reveysiou 



1914 


RAGUNATH DAS V. 


SUNDER DAS KHETRI. Privy Council *29 


it is clear that all this was done with their 
consent. They all took large interests 
under the arrangement, and have con- 
tinued to enjoy them so long as they 

lived. • . . .. 

One of the parties who principally 

benefited by the ijara was Annada Pra- 
sad, who was one of the actual lessees 
under the ijara. He died in 1882, so that 
Sayamoni (who died in 1893) survived 
him 11 years. The appellants are four 
sons of Annada Prasad, and on the death 
of Sayamoni they became entitled directly 
to share in any family property of which 
she was the life tenant, and they have 
brought this action to set aside the ijara 
on the ground that it was an unauthorised 
interference by the widow with the rever- 
sionary interest which did not belong to 
her. The Court below, in a careful and 
well reasoned judgment, has decided that, 
on the facts of the case, the arrangement 
of which the ijara formed part was in 
truth dictated by the necessities of the 
case, and that the choice of the term of 
60 years as the term of the ijara, was made 
for the benefit of the estate and did not 
injure anyone. 

Their Lordships agree with this judg- 
ment. They are of opinion that the case 
depends entirely on the facts, and that it 
raises no new question of law as to the 
powers of a Hindu widow to deal with 
Ifamily property in case of necessity with 

I the consent of the then present reversio- 
ners, and they are, therefore, of opinion 
that the appeal fails. 

Counsel for the appellants laboured to 
show that the so-called settlement by 
which peace for 30 years was brought in- 
to the family and, in their Lordships’ opi- 
nion, the family property was in fact saved 
was an outrageous and flagrantly unjust 
arrangement forced upon a helpless par - 
danashin widow by her influential rela- 
tions in whose hands she was, and that 
any person either at the time or since 
must have known from its terms that it 
had been extorted by duress or engineer- 
ed by fraud. Their Lordships are of 
opinion that counsel entirely overlooked 
the evidence against this contention which 
is derived from the conduct of his own 
clients. From the year 1»82, when Annada 
Prasad died, to the year 1893 when Saya- 
moni died, they themselves took the 
benefit of this arrangement which they 
now stigmatise as a gross fraud. It is 

19X4 K 17 


suggested on their behalf that they thus 
made themselves participants in it solely 
because it was profitable so to do. Their 
Lordships decline to believe them to be 
as unscrupulous as they desire to be con- 
sidered. As against them it is a fair in- 
ference from their conduct that they be- 
lieved that the arrangement had been 
made in good faith, and under such, cir- 
cumstances of necessity as would give itl 
validity according to Hindu law and as itl 
has always been a feature of Hindu Law 
as administered by this Board to attach 
great weight to the sanction by expectant 
reversioners of an alienation of property 
by a Hindu woman as affording evidence 
that the alienation was under circumst- 
ances which rendered it lawful and valid. 
Their Lordships in this case consider 
that the conduct of the appellants them- 
selves during those years affords evidence 
upon which the respondents are entitled 
to rely. 

Their Lordships will therefore humbly 
advise His Majesty that this appeal should 
be dismissed. The appellants will pay 
the costs. 

T . s. n. Appeal dismissed. 

Solicitors for A ppellants — Sanderson, 
Adkin, Lee and Eddis. 

Solicitors for Respondents -T. 
son and Co. 


L. Wil- 
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(From Calcutta). 

18th May* 1914- 

Lords Moulton and Parker of 
Waddington, Sir John Edge and 

Mr. Ameer Ali. 

Ragunath Das and others — Appellants 

v. 

Sunday Das Khetri and another — Respdts. 

•• (a) Civil P.C., S. 64 ( Old Code, S. 276)— At- 
tachment does not invalidate alienation by ope- 
ration of law — Property vesting in Official As- 
signee under Insolvent debtor' s Act of 1848, 
after order for sale has been passed — Sale held 
without Official Assignee being properly 
brought before Court — Sale is inoperative. 

Attachment in execution of a money-decree 
followed by an order for sale dees not confer on 
the judgment-creditor any charge on the land. 
[1869J, 1 N.W.P.H.C.R. 172. Ref. An attachment 
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prevents and avoids any private alienation, but 
does not invalidate an alienation by operation of 
law such as is effected by a vesting order under 
the Insolvent Debtors Act of 1848, and an order 
for sale though it binds the parties does not con- 
fer title. [P. 130. C. 2.] 

After such vesting order has been made the 
execution cannot proceed without the Official 
Assignee being properly brought before the Court. 
The Official Assignee could show why the decree 
should not be executed. [P. 131 , C. 1.] 

(b> C. P. C. {1882), S. 248— Notice to legal 
representative is necessary for the Court to get 
jurisdiction. 

A notice under Section 248 is necessary in 
order that the Court should obtain jurisdiction to 
sell property by way of execution as against the 
legal representative of a deceased judgment-deb- 
tor. If the Court gets this jurisdiction by service 
of notice, it has jurisdiction to sell the property 
through its decision as to who is the legal repre- 
sentative be wrong. There being jurisdiction to 
sell, and the purchasers having no notice of any 
irregularity the sale is valid unless set aside by 
appropriate proceedings. [P. 132, C. 1.] 

20 C. 370 approved. 

(c) Civil P. C. (1882), S. 248 — Property vest- 
ing in Official Assignee, after order for sale — 
Official Assignee can be properly brought before 
executing Court only by proceeding under 
S. 248. 

Where subsequent to an order for sale, the 
judgment- debtor’s property vested in the Official 
Assignee, 

Held, that the Official Assignee could be pro- 
perly brought before the executing Court only by 
service of notice on him under Section 248 of the 
Civil Procedure Code of 1882 which applied at 
the time [P. 131, C. 1.] 

(d) Civil P. C. (1882), Ss. 32 & 372— It is 
doubtful whether they apply after final decree 
—Civil P. C , (1 8S2) t Ss. 372 & 32. 

There is considerable doubt as to whether Sec- 
tions 32 & 372 of the Code of 1882 are applicable 
after final decree. 10 All. 97 Ref. [P. 131, C. 1.] 

•(e) Civil P. C., (1832), S. 248— Notice calling 
upon person to show cause why he should not 
be substituted for the judgment-debtor is not 
proper notice. 

A notice calling upon a person to show cause 
why he should not be substituted in the suit for 
the judgment-debtors is not a proper notice 
under S. 248. A notice under that section should 
call upon the person to show cause why the 
decree should not be executed against him. 

[P. 131, C. 1.] 

(f) Civil P C., (1882), S. 32 — Notice to show 
cause why a person should not be added as a 
party might be proper if S. 32 applied to the 
case. 

A notice calling upon a person to show cause 
why he should not be substituted for a judgment- 
debtor in a suit might be upheld as a proper 
notice preliminary to adding the person as a 
party under S. 32 if that section were applicable, 
iiut in order to bind a party added under the 
32nd section, lie has, after being added, to be 
served with a summons to appear and answer. 

{P. 131, C. 1.] 


(g) Evidence Act, S. 114— Fresh sale pro - 
clamation necessary under the law, 'not put in 
evidence— Property offered for sale was pre- 
sumed to be the property ordered to be sold. 

A fresh sale proclamation was necessary by 
reason of Section 291 of the Civil Procedure Code 
• (1882). Such proclamation was not in evidence. 

Held, that the Court must presume in default of 
evidence to the contrary that the property offered 
for sale was the property ordered to be sold. 

^ _ [P. 131, C. 2.1 

DeGruytnev and Dunne — for Appellants. 

Dube — for Respondents. 

Lord Parker • — The action in which 
this appeal arises is an action for the re- 
covery of a leasehold colliery. The 
plaintiffs (the present appellants) claimed 
title to the property under the Official 
Assignee in the insolvency of the lessees. 
The order vesting the property in the 
Official Assignee was made under the 
Insolvent Debtors (India) Act, 1848, on 
the 8th September, 1904. At the date of 
this order the colliery had been attached 
in execution case No. 303 of 1904, in 
which the lessees were the judgment- 
debtors and the defendants (the present 
respondents) were the judgment-creditors 
and an order had been obtained for the 
sale of the interest therein of the judgment- 
debtors. Counsel for the respondents 
admitted that attachment in execution of 
a money-decree followed by such an 
order for sale does not confer on the judg- 
ment-creditor any charge on the land, 
(See Sarkics v. Mussumat Bandtio Bace (1). 
An attachment prevents and avoids any 
private alienation, but does not invalidate 
an alienation by operation of law such as 
is effected by a vesting order under the 
Act of 1843, and an order for sale, though 
it binds the parties does not confer . title. 

It follows that under the order of the 
8th September, 1904, the property vested 
in the Official Assignee free from any 
charge in favour of the judgment-credi- 
tors. The Official Assignee in due course, 
by order of the Court having jurisdiction 
in the insolvency, sold the property, and 
the appellants derive title through the 
purchaser. Their title is thus prima facie 
a good and valid title, but it is disputed 
by the respondents under the following 
circumstances. 

On the 12th September, 1904, the Judge 
in the execution proceedings stayed the 
sale therein directed, until further order. 
This was the proper and indeed the only 
thing he could do, for the judginent-deb- 
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iM4 Ragunath das V . sunder das khetri (Lord Parker.) I^rivy Council 1^1 


tors had no longer any interest which 
could be sold. Further, if, as was no doubt 
the case, the judgment- debt was included 
in the schedule filed by the insolvents 
under the Act, their Lordships are of 
opinion that he was bound to stay the 
sale under Section 49 of the Act. At any 
rate the execution could not proceed until 
the Official Assignee had been properly 
brought before the Court and an order 
Ibinding on him had been obtained. In 
[their Lordships’ opinion, this could only 
[be done by obtaining an order for the 
[issue of, and by serving him with a notice 
[under Section 24 8 of the Civil Procedure 
[Code of 1882, which was the Code then 
[in force. It was suggested in argument 
Ithat he might have been made a party to 
the proceedings either under Section 32 or 
under Section 372 of the Code, but even 

I if these sections are applicable after final 
decree as to which there is considerable 
doubt (See Goodall v. Mussoovie Bank Ltd. 
(2) no proceedings seem to have been 
taken thereunder. What the judgment- 
creditors did was this : they applied to 
the Judge in the execution case for an 
order, and on the 30th September, 190+, 
and again on the 3rd November, obtained 
an order for the issue and service on the 
Official Assignee of a notice calling upon 
him to show cause why he should not be 
substituted in the suit for the judgment- 
debtors. This was not a proper notice 
under the 248th section. A notice 
under that section should have called 
[upon the Official Assignee to show 
[cause why the decree should not be exe- 
cuted against him. Had the Official 
lAssignee been served with such a notice 
[it is at least probable that he would as in 
Itheir Lordships’ opinion be certainly 
could have shown good cause why the 
decree should not be executed, the pro- 
perty having under the Act and vesting 
order been transferred to him fcr the be- 
nefit of the creditors of the insolvent gene- 
rally. It is possible that the notice might 
be upheld as a proper notice preliminary 
to adding the Official Assignee as a party 
under the 32nd section if that section 
were applicable but in order to bind a 
party added, under the 32nd section he 

I has after being added, to be served with a 
summons to appear and answer and it is 
not suggested that any such summons was 


served. Similarly it is not suggested that 
any order to carry on proceedings was 
obtained under the 372nd section. 

Having obtained leave in that behalf 
the respondents proceeded to serve the 
notice in question, and their Lordships 
will assume that the notice was duly 
served on the Official Assigne. The Offi- 
cial Assignee took no notice of it, possi- 
bly because he had no objection to being 
substituted as a party, and expected to be 
served with notice of any further applica- 
tion against him. There is no evidence 
that he knew that an order for , sale had . 
been already made. The time fixed by 
the notice for cause to be shown having 
expired, the respondents, without further 
notice to the Official Assignee, applied 
for and obtained an order not only sub- 
stituting the Official Assignee as a party 
in the place of the judgment-debtors but 
directing the sale to proceed. The sale 
accordingly proceeded. There had to be 
a fresh sale proclamation by reason of 
the 291st section of the Code : Such pro- 
clamation is not in evidence, but their 
Lordships must presume in default of evi- 
dence to the contrary that the property 
offered for sale was the property ordered 
to be sold, that is to say , the right and 
interest of the judgment-debtors in the 
colliery. At the sale the respondents (the 
judgment-creditors) having obtained leave 
to bid, became the purchasers. The sale 
was confirmed by the Court on the 8th 
April, 1905, and on the 25th April, 1905, 
the respondents obtained the usual certifi- 
cate which refers to the right, title and 
interest of the judgment-debtors as the 
property sold. Their Lordships are of 
opinion that this sale was altogether 
irregular and inoperative. In the first 
place the property having passed to the 
Official Assignee, it was wrong to allow 
the sale to proceed at all. The judgment- 
creditors had no charge on the land and 
the Court could not properly give them 
such a charge at the expense of the other 
creditors of the insolvents. In the second 
place no proper steps had been taken to, 
bring the Official Assignee before thej 
Court and obtain an order binding or I 
him, and accordingly he was not bound 
by anything which was done. In the 
third place the judgment-debtors had at 
the time of the sale no right, title or 
interest which could be sgld to or vested in 
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Ipurchaser and consequently the respond- 
ents acquired no title to the property. 

Their Lordships’ attention was called 
in this connection to the case of Malkayjun 
Bin Shidramappa v. Narhari Bin Shivappa 

(3) , but in their opinion there is nothing 
in that case which had any bearing upon 
the present appeal. As laid down in 
Gopal Chunder Chatterjee v. Gunamoni Dasi 

(4) a notice under Section 248 of the 
Code is necessary in order that the Court 
should obtain jurisdiction to sell pro- 
perty by way of execution as against the 
legal representative of a deceased judg- 
ment-debtor. In the case in 27 Indian. 
Appeals such a notice had been served, 
and the Court had determined, as it had 
power to do for the purpose of the execu- 
tion proceedings, that the party served 
with the notice was in fact the legal re- 
presentative. It had therefore jurisdiction 
to sell though the decision as to who was 
the legal representative was erroneous. 
There being jurisdiction to sell, and the 
purchasers having no notice of any irre- 
gularity, the sale held good unless or 
until it were set aside by appropriate pro- 
ceedings for the purpose. The present 
case is of a wholly different character. 
No proper notice was served under the 
section and the respondents had full 
notice of and indeed were responsible for 
the irregularities of the procedure adopted. 

The respondents suggested that with 
regard to certain machinery which was 
included in the sale of the colliery by the 
Official Assignee and which was also 
sought to be recovered in this action, 
the statute of limitations was a good 
defence. This point does not appear to 
have been taken at any time prior to the 
hearing before Their Lordships’ Board. 
It was not one of the issues settled by the 
Court on the action, nor did the respond- 
ents mention it among their grounds of 
appeal from the decision of the Subordi- 
nate Judge. Their Lordships consider 
that it involves an inquiry as to the nature 
of the machinery to which it is said to be 
applicable and it is therefore too late to 
raise it. 

Their Lordships will humbly advice 
His Majesty that the appeal ought to be 
allowed and the decree of the High Court 
of the 4th June, 1912, set aside with costs, 


here and below and that the judgment 
of the Subordinate Judge of Burdwan of 
the 8th September, 1909 ought to be 
restored. 


s - A : R * Appeal allowed . 

Solicitors Joy Appellants — W. W. Box 


& Co. 

Solicitors for Respondents 
Rogers & Nevill. 


Barrow, 


* * A. I* R* 1914 Privy Council* 

(From Bombay.) 

18th Novemben 1914* 

Lords Dunedin and Shaw, Sir John 
Edge and Mr. Ameer Ali. 

Karmali Abdulla Allarakia — Plaintiff- 
Appellant 

v. 

Karimji Jiwanji and others — Defend- 
ants- Respondents. 

Privy Council Appeal No. 71 of 1913. 

Partnership — Goods purchased or money 
raised separately, but for joint adventure — Ad- 
venturers are liable as partners. 

Where goods are purchased or money raised 
for the joint adventure, and the dealing though 
ostensibly by an individual is truly and substan- 
tially a dealing of the joint adventure, the adven- * 
turersare liable as partners. But there is no such 
responsibility for goods etc. purchased on the 
credit of an individual adventurer previously to 
the contract though afterwards brought into stock 
as his contribution. [P. 135, C. 1.] 

The first and second respondents entered into 
a partnership for doing business in brown sugar. 

It was agreed that purchases were to be made by 
both, but as soon as either bought, he had to 
give the other a delivery order for half the quan- 
tity, on the dock warehouse. When a sufficient 
quantity to load a ship had been purchased, a ship 
was to be chartered and loaded with the sugar 
and despatched to Hongkong for sale. Invoices 
of the sugar made out separately as half and half 
were to be sent respectively to each of their firms 
at Bombay. They were to draw bills on their res- 
pective Bombay firms for the value of the sugar 
purchased by each and if these bills were not dis- 
counted by the bank at Mauritius the place of 
purchase, the appellant was to interpose his credit. 
This agreement was in practice literally followed 
except for the fact that the bills were directly 
drawn on the appellant without first being drawn 
on the Bombay houses. When these bills became 
due the first respondent retired the bills of which 
he was the drawer, but the second respondent 
was not able to do so, as he had become insolvent 
by them. The appellant sued on those bills of 
the second respondent, and the first respondent 
contended that he was not responsible for the 
bills to which he was no party. 

Held, (i) It was erroneous to treat the question 
as purely a question of liability on the bills. 

[P. 134, C. 2.] 

In rc. % Adansonia Fibre Co.. (1874) 9 Ch. 635 
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Distinguished. It is clear from the terms of the 
agreement that either of the two partners by the 
mere fact of purchase could subject any sugar 
• independently of the action of the other to be- 
coming partnership sugar. A purchase of the 
sugar therefore becomes a purchase for the 
partnership and any one who sold the sugar or 
advanced money by which sugar was bought 
was crediting the partnership with goods or 

money. , *-!'• J 

(ii) And even though the bills were drawn by the 

second respondent, the first was also responsible. 

If money is raised for the joint adventure and the 
dealing though ostensibly by an individual is 
truly and substantially a dealing of the ]oint 
adventure, the adventurers are liable as partners. 
Gouthwaite v. Duckworth (1810) 12-East. 421. 
referred and applied. C p * 135 « C. l.J 

DeGruyther and Henry O' Hagan — for 

Appellant. _ f „ 

Clattson and G. R . Lowndes for Res- 
pondent No. 1. 

Lord Dunedin —This action arises 
out of transactions connected with a 

venture in brown sugar entered into by the 

first and second respondents. The second 
respondent is now bankrupt and the 
third respondent is his official assignee : 
and neither of them defended the action 
or took part in the proceedings under 

appeal. . . . , 

The first respondent, Karimji, and 

second respondent, Rashid, were both 
merchants carrying on business in Mau- 
ritius and had for some time been rivals 
in the sugar trade. 

Rashid had all along also had a Bombay 
house, and Karim was in the act of set- 
ting one up, but it was not at the date to 
be presently mentioned yet open. 

The appellant, Karmali, is a merchant 
carrying on business in Bombay and 

Hongkong. , , x , 

Karim and Rashid resolved to have a 

joint speculation in brown sugar to be 

shipped from Mauritius to Hongkong. 
The terms of the arrangement they made 
between themselves were on 25th July, 
1906, embodied in a stamped agreement. 
The document is too long to quote, but 
maybe summarised thus — It begins with 
a preamble that the parties “ for the pur- 
pose of doing business in partnership in 
brown sugar from Mauritius to Hong- 
kong agree to act as follows. Then 
follow the terms. Purchases were to be 
made “ jointly ” at Mauritius. These 
purchases were to be made by both firms 
after consultation with each other, and 
after taking advice from the Bombay 
house-'. No limit as to purchase is im- 


posed on either firm ; but as soon as 
either firm buys, that firm is to give a 
delivery order on the Dock warehouse for 
half the quantity of the parcel to the 
other firm. When sufficient sugar to 
load a ship has been purchased, then a 
ship is after consultation to be chartered, 
and loaded with the purchased sugar and 
despatched to Hongkong. Invoices of 
the sugar, made out separately as half 
and half, were to be sent respectively to 
each of the Bombay firms. At the same 
time Rashid was to draw bills to the 
value of the sugar on his Bombay house, 
and Karim on his Bombay house when it 
came to be opened. But until that time 
came he was to draw bills on Karmali. 
If the banks at Mauritius refused to dis- 
count bills on the Rashid or Karim house 
the Bombay firms were to be informed by 
wire, in which case it was said that Kar- 
mali would come to the rescue by inter- 
posing credit according to arrangement 
made with him. On the ship arriving at 
Hongkong the arrangements as to sale of 
the sugar were to be carried through by 
the Bombay houses. Account of sales 
were to come from Hongkong made up 
separately half and half to each. Then 
the invoices were to be added together 
and the surplus or deficit on the entire 
transaction was to be divided equally. 
Chartering was to be done in either one 
or both names ; but all commissions were 
to be equally divided. In the event of 
the Hongkong market being bad and 
there being an opportunity of a profit by 
reselling at Mauritius, this was to be 
done after permission got from Bombay ; 
and such profit on all sales was to be 
equally divided. The agreement was to re- 
main good for a year from date of signing. 
There is then an addendum to the agree- 
ment written and signed by the plaintiff, 
in which he binds himself to come to the 
assistance of the partners if the Mauritius 
banks refuse to discount the bills drawn 
by the Mauritius firms of the two defend- 
ants on their own Bombay firms 
respectively. 

Following on this agreement a venture 
was commenced, and the terms of the 
agreement were literally carried out, 
except in one particular. That is to say, 
sugar was bought, about 36,000 bags by 
Karim, and about 4,000 by Rashid. 
Delivery orders were then given by each 
to each for half of the sugar purchased 
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by him, and the sugar so divided on ship- 
ment was consigned to the Hongkong 
firm of the plaintiff. The one particular 
in which the agreement was not literally 
complied with was that the bills were not 
drawn by Rashid and Karim at Mauritius 
on Rashid and Karim in the first instance 
and then, on refusal of the banks to 
discount, recourse had to the assistance 
of the plaintiff ; but they were at once 
drawn on and accepted by the plaintiff’s 
firm at Bombay. The bills were drawn 
by Rashid and Karim respectively for 
sums approximately representing the 
value of the sugar shipped upon the 
separate invoices of each, about half 

and half — an exact half being unattaina- 
ble on account of the packages in which 
the sugar was put up. 

The sugar arrived at Hongkong, and 
was sold by the plaintiff to whom it was 
consigned. The venture, however, turned 
out a failure instead of a success ; the 
prices realised not being sufficient to give 
a profit after payment of the price of the 
sugar, the freight, and other expenses. 

The plaintiff accordingly raised this 
action, which is truly an action of ac- 
counting against both Rashid and Karim. 
Now, when the bills drawn by the two 
defendants had become due, and were 
payable to the banks who held them, 
Karim had retired the bills of which he 
was the drawer, but Rashid, who had by 
this time become insolvent, had not 
retired the bills of which he was the 
drawer, with the result that the plaintiff, 
whose name was on these bills as accept- 
or, had to retire them. This necessarily 
brought out a considerable balance on the 
whole transaction as due to the plaintiff. 
The bankrupt respondent Rashid and his 
Official Assignee did not oppose judgment 
being entered against them ; but the sol- 
vent partner Karim opposed judgment 
upon the ground that he had paid all 
sums due on bills signed by himself, and 
that he was not liable in respect of any 
monies raised on bills to which he was no 

party. it 

The case depended before Russel, J. in 

the High Court at Bombay, who after 
trial found in favour of the plaintiff. The 
material ground of his judgment may be 
effectively summarised by quoting two of 
his findings on the issues which he incor- 
porated with his judgment which were as 
follows : — 


isi4 

“I find (1) There was a partnership between 

first and second defendants’ firms (4) 

The plaintiff paid and advanced moneys on the 
hundies (bills) for and on account and for the 
credit of the said partnership.” 

The Court of Appeal reversed that 
judgment. The gist of their judgment 
may be taken from the concluding 
paragraph thereof, which is as follows: — 

“Treating the question as purely a question of 
liability between the parties to the bills of exchange 
it is manifest that the plaintiff cannot succeed in 
charging the first defendant with liability on bills 
of the second defendant, and having regard to 
what appears to us to be the correct construction 
of the agreement between the parties, we cannot 
hold that there is any collateral agreement by 
which one shipper agreed to be liable for the 
default of the other in not taking up the bills of 
exchange drawn by him on the plaintiff”. 

Their Lordships are of opinion that itl 
is erroneous to treat the question as pure-l 
ly a question of liability on the bills. Ini 
other words, they think the issue propos- 
ed by the learned Trial Judge to himself 
was right. The case of the In re Adan- 
sonia Fibre Co. (1) seems to have been 
much pressed on the Court by the learned 
pleader. But the very first sentence of 
the judgment of James, L. J. shows that 
in that case the only question was whe- 
ther in a winding up proof could be made 
on the bills alone ; and that all questions 
of ultimate liability were left undecided. 

No one doubts that there was here a 
partnership. It is stated to be a partner- 
ship in the agreement, and it amply 
falls within the definition of a partner- 
ship given by the Indian Contract Act, 
which rules parties in this case ; it is 
however a partnership of a limited chara- 
cter, and consequently liability to be 
enforced against one partner, when there 
is no document of debt which on its face 
binds him, can only be justified if it was 
shown that what he did was within the 
operations natural to the partnership and 
for the partnership. 

Their Lordships think that the law on 
these matters is accurately stated in the 
well-known judgment of Lord Ellenbor- 
ough in Gouthwaite v. Duckworth (2). In 
saying “the law*’, it would perhaps be 
more accurate to say, a statement of the 
criterion which is to be applied to the 
particular facts of each case in order to 
see whether the transaction is or is not 


(1) [1874] 9 Ch. 635 = 31 L.T. 9=22 W R. 889 

= 43 L.J. Ch. *32. 

(2) [1810] 12 East. 421, 
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a partnership transaction. In that case it 
was sought to make Duckworth liable for 
goods purchased by Brown and Powel, 
and Lord Ellenborough says this : 

" There seems also to have been some contri- 
vance in this case to keep out of general view the 
interest which Duckworth had in the goods ;'the 
other two defendants were sent into the market 
to purchase the goods in which he was to have a 
moiety ; and though they were not authorised, he 
says, to purchase on the joint account of the 
three, yet if all agree to share in goods to be 
purchased, and in consequence of that agree- 
ment one of them go into the market and make the 
purchase, it is the same for this purpose as if all 
the names had been announced to the seller, and 
therefore all are liable for the value of them.” 

He distinguishes the case of Saville v. 
Robertson (3) thus : — 

** The case of Saville v- Robertson (3) 
does not indeed approach very near to this ; but 
the distinction between the cases is, that there each 
party bought his separate parcel of goods, which 
were afterwards to be mixed in the common 
adventure on board the ship, and till that admix- 
ture the partnershpin the goods did not arise”. 

And Bay ley J, after describing Saville 
v. Robertson (3) in the same way says : — 

" But here as soon as the goods were purchas- 
ed, the interest of the three attached in them at 
the same instant by virtue of the previous agree- 
ment.” 

Mr. George Joseph Bell, in his 
celebrated Commentaries on the Prin- 
ciples of Mercantile Jurisprudence, 
after stating that the law of Scotland 
is the same as the law of England 
in this matter, quotes the judgment 
of Lord Ellenborough as correctly 
laying down the law, citing, inter alia t a 
case of Cunningham v. Kinney av (4), on 
the same lines as Gout hw ait e v. Duckworth 
(5), which was affirmed in the House of 
Lords in 1765, and the whole matter is 
comprehensively expressed in his Princi- 
ples, Section 395, in words which their 
Lordships think accurately give the 
result of the cases both old and modern. 

" Where goods are purchased or money raised 
for the joint adventure, and the dealing though 
ostensibly by an individual is truly and sub- 
stantially a dealing of the joint adventure, the 
adventurers are liable as partners. But there is 
no such responsibility for goods, &c., purchased 
on the credit of an individual adventurer previ- 
ously to the contract though afterwards brought 
into stock as his contribution ” 

It may be and often is a difficult matter 
to say on which side of the line thus indi- 
cated the facts of a particular case fall, 


and cases will be found illustrating both 
results. To the cases already cited may 
be added the case of Heap v. Dobson (6), 
while in the Scottish Courts may be taken 
as on the lines of Gouthwaite's case (5), the 
case of British Linen Co. v. Alexander (7), 
(where the facts are strikingly similar to 
the present case, and on the lines of 
Saville (3) and Heap's cases (6), White v. 
McIntyre (8). 

Their Lordships are aware that Lord , 
Lindley, in his capacity as an author but 
not as a Judge, expressed some doubts as 
to whether the case of Gouthwaite v. 
Duckworth (5), could be supported. They 
are of opinion that, whether that doubt is 
sound or not, it is not a criticism on the 
criterion of law indicated by Lord Ellen- 
borough and the other J udges ; but is only 
an indication that a different view might 
have been taken of the facts of that parti- 
cular case. 

Turning then to the present case, their 
Lordships have come to the conclusion 
that the judgment of the trial Judge was 
correct. The considerations which lead 
them to that result are as follows: 

It is clear from the terms of the agree- 
ment that either of the two partners by 
the mere fact of purchase (after consulta- 
tion as to price) could subject any sugar 
independently of the action of the other 
to becoming partnership sugar. A pur- 
chase of sugar therefore becomes a pur- 
chase for the partnership, and any one 
who sold the sugar, or advanced money by 
which the sugar was bought, was credit- 
ing the partnership with goods or money. 
This is further accentuated by the pro- 
vision as to possible resale in Mauritius 
itself. If either party in the case bought 
sugar, and then came to resell it in terms 
of that article, he could not refuse his 
co-adventurer a share of the profit he 
made. These considerations make it im- 
possible to say, as was said effectively in 
Saville v. Robertson (3), or Heap v. Dobson 
(6), that the joint adventure only began 
when the goods were shipped, as it is 
clear that the joint adventure began as 
regards each parcel from the moment 
that parcel was bought. The learned 
Judges of the Court of Appeal are impres- 
sed with the view that the agreement is 


(3) [1792: 

(4) [1764; 

(5) [1810 


4 Turn. Rep. 720. 

2 Pat. App. Cas. 114, 
12 East. 421. 


(6) [1863] 15 C. B. (N. S.) 460=137 R. R. 602. 

(7) [1858] 15 D. 277. 

(8) [1841] 3 D. 334. 
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“ elaborately drawn for the purpose 
of keeping the interests of the two 
shippers distinct... except in so far as 
a combination between them was desi- 
rable for the purpose of securing 
joint shipments and a sale of the 
sugar at Hongkong.” Their Lordships 
cannot take this view. It ignores the 
fact that notwithstanding the separate 
shipment and consignation documents, 
the sugar was admittedly to be accounted 
for as partnership sugar. Supposing that 
the particular parcels- consigned by one 
had in some way been deteriorated, either 
by perils of the sea, without insurance, or 
by the development of some intrinsic 
fault, it is perfectly clear that the other 
party would have had to bear his share of 
the loss resulting in the whole cargo. No 
doubt the anxious arrangements for 
shipping and consignation in separate 
names were peculiar. But the reason for 
them is amply explained by the fact that 
the parties desired secrecy, being afraid 
at Mauritius of the hostile action in 
breaking prices of a rival whose astute- 
ness they deploringly acknowledged. 

Moreover, it is clear not only that the 
facts as to the terms of a partnership in 
the sugar shipped are as have been stated, 
but that the plaintiff knew the whole 
terms and conditions of the agreement. 
He knew therefore he was helping by 
advance of credit the partnership in its 
purchase of sugar. The learned Appeal 
Judges say that the respondent Karim 
did not avail himself of the plaintiff’s 
credit. That that credit was not interpos- 
ed in the precise way originally contem- 
plated by the 4th article of the agreement 
is true. But that they did not in fact 
avail themselves of the plaintiff’s credit is 
obviously an error. The bills speak for 
themselves. When a drawer discounts 
an acceptance which acceptance is given 
at a time when the acceptor owes no 
money to the drawer, it is idle to say that 
the drawer does not avail himself of the 
acceptor’s credit; and if anything more 
was wanted it is to be found in the 
evidence of Karim himself, who admits 
in cross-examination, “ For the purchase 
of all that sugar neither I nor Rashid 
paid a rupee ; it was all paid for by 
hundis accepted by the plaintiff.” 

Their Lordships will, therefore, humb- 
ly advise His Majesty that the appeal 
should be allowed and the judgment of 


the Trial Judge restored : the defendant 
Karim paying costs in the Courts below 
and before this Board. 

t.-s. n. Appeal allowed. 

Solicitors for Appellant — Ashurst* 

Morris, Crisp and Co. 

Solicitors for Respondent No. 1 — 

Latteys and Hart. 


A- I* R- 1914 Privy Council* 

(From Allahabad.) 

12th May, 1914- 

Lords Moulton, and Parker of 
Waddington, Sir John Edge and 
Mr. Ameer Ali. 


Sheo Shankar Ram and others — Plaintiffs- 
Appellants 



Mt, Jaddo Kunwar and others — Defend- 
ants-Respondents. 

(a) Hindu Law — Joint family — Manager 
effectively represents it in all proceedings — 
Foreclosure decree against manager — No sug- 
gestion that manager did not act in the inter- 
ests of family — T. P. Act, S. 85 not applying — - 
Other members are bound by decree — Civil 
P. C , 0.34, R. 1. 

There are occasions, including foreclosure 
actions when managers of joint Hindu families 
so effectively represent all other members of the 
family that the family as a whole is bound. 

[P. 137, C. 2.] 

The Court is not bound to set aside execution 
proceedings where substantial justice has been 
done merely because every existing member of 
the family was not formally a party to the suit, 
where there is not the slightest ground for sug- 
gesting that the managers did not act in the in- 
terest of the family and no question arises under 
Section 85 of the Transfer of Property Act,. 1882, 
because the mortgagee had no notice of interests 
of the other members. [P. 137, C. 2.] 

DcGruythcr and B . Dube — for Appel- 
lants. 

E. Richards and G. R. Lowndes — for 
Respondent No. 1. 

Lord Moulton This is an appeal 
from a judgment and decree of the High 
Court of Judicature for the North Wes- 
tern Provinces, Allahabad, which revers- 
ed a decree of the Court of the Subordi- 
nate Judge of Ghazipur. The matter in 
issue is whether the plaintiffs or some of 
them are entitled to redeem the mortgag- 
ed properties in suit, or whether they are 
bound by certain foreclosure decrees, 
dated the 27th March, 1895, which were 
followed by orders absolute, dated the 3rd 
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April, 1897, upon which possession was 
taken in August, 1897. 

So far as is nedessary to make clear 
the question in issue, the facts of the case 
are as follows. The first and principal 
respondent, Musatnmat Jaddo Kunwar, 
was the mortgagee of certain properties 
under a mortgage, dated the 16th of Sep- 
tember, 1887, and of certain other pro- 
perties by a mortgage of the 6th January, 
1891. In 1895 she brought suits to fore- 
close those mortgages. But in the inter- 
val, Hira Ram and Dhundha Ram, 
members of a joint Hindu family, had 
acquired interest in the mortgaged pro- 
perties partly by purchase and partly by 
obtaining a usufructuary mortgage. Both 
these interests were of course subordinate 
to the mortgage to Mussammat Jaddo 
Kunwar. Although Hira Ram and Dhun- 
dha Ram acquired these interests in their 
own name, they were in fact acquired by 
them on behalf of the joint family, al- 
though the respondent Musatnmat Jaddo 
Kunwar had no notice of this fact at 
any time material to the question in this 
action. 

Hira Ram and Dhundha Ram were 
made parties to the foreclosure actions by 
Musatnmat Jaddo Kunwar as parties in- 
terested in the mortgaged properties, and 
the foreclosure decrees were pronounced 
against them. They did not make any 
attempt to avail themselves of their right 
to redeem, so that the order absolute was 
pronounced against them. They were 
at the time of acquiring the properties 
and also at all material times in the fore- 
closure suits the managers of the joint 
family, and they acted as such, both in 
acquiring the properties and in abstain- 
ing from redeeming them. The appel- 
lants, the plaintiffs in this suit, are other 
members of the joint family, and they 
claim that they were, as such members, 
interested in the mortgaged properties 
at the time of the foreclosure suits, 
and that they ought to have been 
joined therein as parties, and that in- 
asmuch as they were not so joined the fore- 
closure decrees do not bind them, and they 
are entitled now to redeem. The Subordi- 
nate Judge found in their favour on this 
point of principle, but held that they were 
entitled to redeem their own properties 
only and not the entire properties com- 
prised in the said mortgages. On appeal 
lithe High Court of Judicature it was 
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held that they were bound by the fore- 
closure decrees on the ground that the 
joint family was effectively represented 
in the suit, and that in such case the 
Court is not bound to set aside the execu- 
tion proceedings where substantial justice 
has been done merely because every exist- 
ing member of the family was not form- 
ally a party to the suit. 

There seems to be no doubt upon the 
Indian decisions (from which their Lord- 
ships see no reason to dissent) that there 
are occasions, including foreclosure 
actions, when the managers of joint Hindu 
family so effectively represent all other 
members of the family that the family as 
a whole is bound. It is quite clear from 
the facts of this case and the findings of 
the Courts upon them that this is a case 
where this principle ought to be applied. 
There is not the slightest ground for sug- 
gesting that the managers of the joint 
family did not act in every way in the 
interests of the family itself, and no 
question arises under Section 85 of the 
Transfer of Property Act, 1882, because 
the mortgagee had no notice of the plaint- 
iffs’ interest. Their Lordships have there- 
fore no hesitation in deciding that there 
is no reason for interfering in the decision 
of the High Court. They, will, therefore, 
humbly advise His Majesty that this 
appeal should be dismissed and that the 
appellants should pay the costs. 

T * A * R * A ppeal dismissed . 

Solicitors for A ppdlants — Douglas 
Grant. 

Solicitors for Respondent No. 1 T. 

L. Wilson and Co. 

** A* I* R* 1914 Privy Council* 

(From Madras) 

4th March* 1914* 

Lords Moulton and Summer, 

Sir John Edge and Mr. Ameer Ali. 

Chidambaram Chettiav Appellant 

v. 

Srinivasa Sastrial and others — Respond- 
ents. 

On Appeal from the High Court at 
Madras. 

* T.P. Act, S. 53 — Assignment of rights 
under decree— S. 53 does not apply directly as 
subject-matter of assignment is not immove- 
able property— Question to be decided by 
reference to equity Justice and good conscience 
~ Assignment partly a device to defeat 
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creditors — Assignment is entirely invalid 
against creditors affected. 

A sum of Rs. 14,000 was held in deposit by a 
Court to the credit of a decree-holder, S. 
S. assigned his rights under the decree to one A. 
The consideration recited in the deed was recited 
to be Rs. 15,000. Out of this sum, the High 
Court held that about Rs. 8,000 was really applied 
to the paymeDt of debts due by S. The balance 
also was stated to have been applied to the pay- 
ments of debts due by S. one of these debts being 
that due to one Chidambaram, but the High 
Court held the statement to be false. The High 
Court held that to the extent of that balance, the 
arrangement was a device intended to defeat the 
other creditors of S. 

On these facts, the High Court held 

(i) That the property sought to be assigned 

not being immoveble property. Section 53 of the 
Transfer of Property Act had no direct applica- 
tion, and the question fell to be decided on gene- 
ral principles of equity .justice and good consci- 
ence. [P. 139, C. 1.] 

(ii) A deed is void against creditors, when the 

debtor is in a state of insolvency or when the 
effect of the deed is to have the debtor without 
the means of paying his present debts. If this is 
the condition of the debtor or the consequence of 
his act it is not sufficient to render a deed valid, 
that it was made on good consideration for a 
good consideration does not suffice if it be not also 
bona fide. [P. 139, C. 2.] 

(iii) Under Statute 13 Elizabeth Clause 5 and 
Section 53 of the Transfer of Property Act “ good 
faith *' and “ consideration ” are in terms made 
essential conditions to the validity of a transfer 
and mere " good consideration” does not suffice. 

CP. 139, C. 2.] 

(iv) There is of course nothing in the Statute 

of Elizabeth or Section 53. Transfer of Property 
Act to prevent a creditor getting a preference 
provided nothing more is done by the transac- 
tion either with reference to the transferor or 
transferee so as to injuriously affect the - creditors 
of the former. [P. 140, C. 1.] 

(v) Thus the deed being invalid in toto as 
being a devise to defeat Swami Iyer’s other credi- 
tors, it cannot be treated as partly valid and it 
was open to the assignee to protect himself by 
discharging the claims of S*s other credi- 
tors at whose instance the transaction was void- 
able. 

Held, (by the P. C.) that the decision of the 
High Court was correct. 

Facts will be clear from the follow- 
ing judgment of the High Court of 
Madras. 

These appeals raise the question of the 
validity of the assignment of a decree 
obtained by one Swami Iyer in O. S. No. 
12 ot 1899 on the file of the Subordinate 
Court of Kumbakonam to one Annamalai 
Chetti through whom the appellant 
claims as against other creditors of 
Swami Iyer wb.P are the respondents. 


iol-4 

The facts are that a sum of over Rs. 
14,000 was held in deposit by the Court to 
the credit of Swami Iyer as decree- 
holder in O. S. No. 12 of 1899. Swami 
Iyer was himself indebted to various 
persons and some of them obtained 
decrees against him for the sums due. 
Annamalai Chetty was one of the decree- 
holders(O.S.No. 93 of 1899) and'he obtain- 
ed Exhibit A, dated the 28th March, 1900, 
from Swami Iyer, whereby the latter 
purported to assign to him his rights 
under the decree in O. S. No. 12 of 1899. 
The consideration for the assignment 
recited in the deed, viz. y Rs. 15,000 was 
stated to consist of (1) Rs. 4,390 princi- 
pal interest and costs due to Annamalai’s 
firm under the decree already referred to 
(O. S. No. 93 of 1899), (2) Rs. 1,650 or 

so due to Lakshmana Chetty in suit 
No. 65 of 1899, (3) Rs. 1,185 # due to 

Srinivasa Ayyar under promissory note C 
w* cash payment of Rs. 7,775 before 
the Sub- Registrar. 

Though the last mentioned sum was 
paid before the Sub- Registrar, admittedly 
Annamalai took back the amount and on 
the 3rd April, 1900 he and Swami Ayyar 
entered into an arrangement which pur- 
ports to be set out in Exhibit D. Accord- 
ing to it Rs. 610 was paid to Swami Iyer 
himself, Rs. 270 to one C. Krishnaswami 
Iyer, Rs. 57 into Court, Rs. 1,000 to the 
present appellant, Chidambaram Chetti 
and Rs. 5,838 to a dancing girl named 
Balamani. 

There is no doubt that the sums of 
Rs. 4,390 and Rs. 1,650 stated to have 
been paid to the decree-holders were really 
due and they entered satisfaction for the 
same. The Subordinate Judge in effect 
found that the payment to C. Krishna- 
swami Iyer was also due, and we think 
that the weight of evidence is in favour 
of the view that the sum of Rs. 1,185 was 
due, and was paid, to K. Srinivasa Iyer. 

But as regards the remainder (over 
Rs. 7,000) we agree with the Subordinate 
Judge that the case set up on behalf of 
the appellant is fictitious. Rs. 5,838 is 
said to have been paid to Balamani on 
account of money borrowed from her by 
Swami Iyer. 

The sole evidence in support of the plea 
is the statement of Balamani herself. Her 
evidence is vague and indefinite and is 
entirely unsupported by ary accounts or 
vouchers and it is highly improbable in 
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view of the relation existing between 
them, that she would have lent any 
money, or at all events so large a sum to 
Swami Iyer. 

We are equally satisfied that no money 
was due to Chidambaram. We think 
that there can be no doubt that the 
arrangement effected by the assignment 
though partly entered into for the purpose 
of discharging debts really due by Swami 
Iyer, was also clearly intended to secure 
a sum of over Rs. 7,000 to the assignor 
himself or to persons in whom he was 
interested but who were not his creditors. 
Admittedly, Swami Iyer was at that time 
in pecuniary embarrassments. His only 
property was the sum to his credit in 
C. S. No. 12 of 1899. The assignment, 
therefore, operated to screen some 50 per 
cent, of his assets from being taken by his 
other creditors. Annamalai admits that 
he knew of the existence of those other 
creditors and that they were pressing for 
payment. On the very day of the 
alleged arrangement with Swami Iyer, 
and on the following day two of these 
creditors obtained orders for the attach- 
ment before judgment of the sum to the 
credit of Swami Iyer in C. S. No. 12 of 
1899 and other attachments were issued 
soon afterwards. Having regard to the 
fact that at this * time Swami Iyer, 
Annamalai and Chidambaram Chetty 
were all paramours of the dancing girl 
Balamani and on friendly terms 
with each other we cannot doubt that 
the arrangement was, to the extent we 
have stated, a device intended to defeat 
Swami Iyer’s other creditors. 

In this view the next question for 
decision is whether the assignment to 
Annamalai is valid as against the respond- 
ents. 

The property sought to be assigned not 
being immoveable property, Section 53 
of the Transfer of Property Act has no 
direct application and we must decide 
the question by a reference to general 
principles of justice, equity and good 
conscience. As observed by the Judicial 
Committee of the Privy Council in Coylett 
v. Radclijfe (1). 

Each case must depend upon its own cir- 
cumstances and in all the question is one of fact, 
whether the transaction was bona fide or was a 
contrivance to defraud creditors.” 

(1) 14 Moo. P. C. 121 ; S. C. 15, E. R. 251. 


It may, however, be stated generally 
that a deed is void against creditors when 
the debtor is in a state of insolvency or 
when the effect of the deed is to leave the 
debtor without the means of paying his 
present debts. If this is the condition of 
the debtor or the consequence of his act, 
it is not sufficient to render a deed valid 
that it should be made upon good consi- 
deration, for as it is said in Twyne’s case 
(3 Co. 82) “ a good consideration does 
not suffice if it be not also bona fide." This 
statement of the law is sufficient to sup- 
port the conclusion of the Subordinate 
Judge that the assignment was invalid. 
As, however, Mr. Krishnaswami Iyer on 
behalf of the appellant strongly contend- 
ed that the last paragraph of Section 53 
of the Transfer of Property Act as inter- 
preted by this Court in Ramasami Pillai 
v. A dinar ay ana Pillai (2), warrants a diff- 
erent view being taken we shall briefly 
deal with his contention. In: effect his 
contention is that wherever there is any 
real consideration however small, for the 
transfer, the question of intention is 
immaterial and the transaction must be 
held to be one entered in good faith and 
therefore not invalid as against creditors 
either under the Statute, 13 Elizabeth, 
Clause 5, or under Section 53 of the 
Transfer of Property Act, even though it 
was in fact intended to delay or defeat 
creditors and had the intended effect. 
This contention is, we think, on the face 
of it unsustainable for the simple reason 
that under both enactments good faith as 
well as consideration is made, in terms, 
an essential condition of the validity of 
the transfer. This has been pointed out 
again and again both in the decisions of 
the Courts and by the text-writers refer- 
red to by Mr. Sivaswami Iyer in his reply 
for the respondents. See Corlett v. 
Radclijfe (1), already cited, Bott v. 
Smith (3), In re Johnson - Golden (4), 
Ex parte Chaplain. In re Sinclair (5), 
Ex parte Johnson. In re Chapman (6) Smith’s 
Leading Cases, Eleventh Edition, Volume 
I, pages 16 and 17, May’s Fraudulent 
Transfers (May on Fraudulent and 
Voluntary Dispositions of property) 
page 85. See also Ranchdhooldas v. Chunilal 

(2) 20 M. 465. 

(3) 21 Beav. 511 ; S. C. 52, E. R. 957. 

(4) 20 Ch. D. 389 (392). 

(5) L. R. 26 Ch. D. 319, 

(6) ~26 Ch. D. 338 (251) Per Fry, L. J. 
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(7)w As regards the passage at page 466 
of the case reported in 20 Madras, 
the Judges appear to have merely intend- 
ed to repeat the language of Thesiger, 
L. J. in Ex parte Gama (8), which again 
refers to Allen v. Bonnet t (9). 

In neither of these two cases was the 
statement intended to give an exhaustive 
explanation of the term bona fide in con- 
nection with such transactions. In both, 
the Judges, were dealing with mortgages, 
and what they said was that where a 
mortgage was granted for a sum really 
due, the transaction could not be im- 
peached except upon the ground that the 
transaction though in form a mortgage, 
was in truth a trust in favour of the 
debtor and thus a mere cloak to secure an 
advantage to him. 

In effect they were referring to the 
condition of things which was dealt with 
by Lord Coke in Twync's case when he 
said thus : 

'* If a man be indebted to five several persons 
in the several sums of £2,0, and hath goods of 
the value of £ 20 and makes a gift of all his 
goods to one of them in satisfaction of his debt, 
but there is a trust between them that the 
donee shall deal favourably with him in regard 
of his poor estate, either to permit the donor or 
some other person for him or for his benefit to 
use or have possession of them, and is contented 
that heshall pay him his debt when he is able; 
this shall not be called bona fide within the said 
proviso ; for the proviso, saith on a good consi- 
deration and bona fide ; so a good consideration 
doth not suffice if it be not also bona fide." 

It is scarcely necessary to add that 

there is nothing in the statute of Eliza- 
beth or in Section 53, Transfer of Pro- 
perty Act, to prevent a creditor getting a 
preference provided nothing more is done 
by the transaction either with reference 
to the transferor or transferee so as to 
injuriously affect the creditors of 
the former. Another argument of 
Mr. Krishnaswami Iyer for the appel- 
lant was that to the extent of payments 
made by Annamalai on behalf of Swami 
Iyer’s creditors the assignment should be 
held good and the appellant should be 
allowed to execute the decree as if he 
were a joint creditor with Swami Iyer. 
We cannot accede to this argument. 

The transaction being entirely invalid 
as against the creditors, we cannot allow 
it to be treated as partly valid. It is 


(7) 5 Bom. L. R. 213. 

(8) L. R. 12 Ch. D. 314. 

(9) L R. 5 Ch. 577. 


open to the appellant to protect himself 
by discharging the claims of Swami 
Iyer’s other creditors at whose instance 
the transaction is voidable. 

We, therefore, dismiss both the 

appeals with costs. ' ' 

DeGruyther and K. Brown — for Appel- 
lant. 

Lord Moulton : — Their Lordships are 
of opinion that the two decisions appeal- 
ed against are correct; that the High 
Court acted rightly in setting aside the 
two assignments, the one to Annamalai 
and the other to Chidambaram, and that 
no valid proceedings can therefore be 
based on either of those assignments. 
The question whether any of the parties 
can establish rights based, not on the 
assignments, but on other grounds, such 
as the actual payment of debts, is a point 
which was, in their Lordships’ opinion, 
not before the Courts below, and is not 
before their Lordships, and on that 
point therefore they pronounce no opi- 
nion. 

Their Lordships will, therefore, hum- 
bly advise His Majesty that these appeals 
should be dismissed. 

s. a. R. A ppeals dismissed . 

Solicitors for Appellant — Chapman, 
Walker and Shephard. 


**A» I- R* 1914 Privy Council* 

(From Calcutta.) 

19lh May, 1914* 

Lords Shaw and Moulton, Sir John 
Edge and Mr. Ameer Ali. 

Malta Prasad Singh and others — Appel- 
lants 


v. 


Ramani Mohan Singh and others — Res- 
pondents. 

Privy Council Appeals Nos. 9, 10 and 
11 of 1911. 

••(a) Practice— Plea— Point not raised in 
memo of appeal — Point relating to jurisdiction 
of Trial Court and not defending on disputed 
facts was entertained in argument before 
Privy Council — Jurisdiction. 

In the hearing before the Trial Court, an issue 
was raised as to the jurisdiction of that Court to 
entertain the suit, and the point was again raised 
beforejtheir Lordships of the Privy Council. 
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Held , that, seeing that it was a question of 
jurisdiction, and depended on no disputed facts, 
the point should be entertained although it was 
not specifically raised on the appeal, more espe- 
cially as it necessarily presented itself in the 
argument. [P. 143. C. 1,] 

(b) Sonthal Pargatias — Law applicable to — 
General law does not apply — There is special 
legislation — Lieut ant -Governor of Bengal can 
vary the legislation by Gazette notification. 

The position of the Sonthal Parganas is very 
peculiar. They are under separate and special 
legislation which differs widely from the legisla- 
tion applicable to the rest of Bengal. The Lieu- 
tenant-Governor of Bengal has the power to vary 
that legislation from time to time by notifications 
published in the Calcutta Gazette under and ac- 
cording to the provisions appearing in the Regu- 
lations relating to the district. [P. 143, C. 1 .] 

(c) Sonthal Parganas Act 37 of 1855 — Effect 
was to vest administration of civil justice in 
officers appointed under the Act — Interpreta- 
tion of the proviso — Difference between Proviso 
and exception— Proviso should be taken to- 
gether with language of previous Portion — 
Suits mentioned in the proviso should be tried 
only by the special officers — Interpretation of 
statutes. 

The language of Act No. 37 of 1855 is perfectly 
general in its character and under it the whole 
administration of civil justice became vested in 
the officer or officers appointed by the Lieutenant- 
Governor of Bengal under the Act.[P. 143. C- 2.] 

The proviso to the above enactment (being a 
proviso and not an exception, and accordingly’ 
taken in connection with the general language of 
the previous portion of the clause), should be 
construed as providing that the special officer or 
officers shall try the suits mentioned in the pro- 
viso but that in trying and determining them 
they shall observe the General Laws and Regula- 
tions obtaining in Bengal, which but for the Act 
would have applied equally in Sonthal Parganas. 
IOC. 761 Disapproved. [P. 144. C. 1.] 

(d) Civil P.C., ( 1859 }, S. 385— Description in 
section applies to Sonthal Parganas — Ex- 
tension of Civil P C., in 1 867 removed the doubt 
as to whether ordinary Civil Courts could try 
suits exceeding Rs. 1,000 in value— Sonthal 
Parganas • 

The Sonthal Parganas not being specially 
named in the Civil Procedure Code of 1859, the 

Act did not Prim a facie apply to them. * But 
regard must be had to the language of Section 385 
which provided that the Act should not apply to 
territories not subject to the General Regulations 
i Madras and Bombay, until the same 

shall be extended thereto by the Government by 
Gazette notification. fp 144 Cols 1 & 9 1 

Although the words ** Sonthal Parganas” do 
not appear in Section 285 of the Code of Civil 
Procedure of 1859, the district falls under the 
description there appearing. [P. 144 , C 2 1 

By a notification of 19th August 1867, the Civil 
Procedure Code of 1859 as amended by the Civil 
Procedure Code 1861 was applied to the Sonthal 
Parganas. 

Held, that it can hardly have been intended 
that the notification should apply to the Courts 
held by the officers appointed by the Lieutenant- 


Governor of Bengal in those suits in which they 
were . not required to try and determine the case 
according to the general laws and regulations pre- 
vailing in Bengal. But with regard to Civil suits in 
which the matter in dispute exceeded the value of 
Rs. 1,000, it would seem to have settled the doubt 
as to whether they were cognizable by ordinary 
Civil Courts established with jurisdiction within 
the Sonthal Parganas, because the fact that such 
jurisdiction exists in such Courts is recognised in 
subsequent registration. [P. 144, C. 2-3 

(e) Sonthal Parganas Settlement Regulation 
(1872) — Effect— Civil P. C., of 1859 and of 1861 
thereafter applied only to suits exceeding 
Rs. 1,000 in value and tried in Courts establish- 
ed under Act 6 of 1871 — Policy of Regulation — 
S. 5 has the effect of depriving Courts esta- 
blished under Act 6 of 1871 , of jurisdiction to 
try suits for land exceeding Rs. 1,000. 

As an effect of the Sonthal Parganas Settlement 
Regulation of 1872, the Civil Procedure Codes of 
1859 and 1861 were thereafter applicable in the 
Sonthal Parganas only so far as concerns the trial 
and determination of civil suits in which the 
matter in dispute exceeded the value of Rs. 1,000 
when such suits were tried in the Courts esta- 
blished under Act 6 of 1871. 

The Bengal Civil Courts Act (6 of 1871) was 
not in the schedule to the Sonthal Parganas 
Settlement Regulation (1872), enumerating the 
Acts, which were thenceforth to apply in the 
Sonthal Parganas. But the Bengal Civil Courts 
Act of 1871 was passed at a date when the Civil 
Procedure Code was in force in the Sonthal 
Parganas. and it would seem as though the wide 
provisions of the clauses in the Civil Procedure 
Code, giving jurisdiction to Civil Courts must be 
taken to have given to the Government power to 
appoint Judges under it within the Sonthal 
Parganas inasmuch as Section 4 of the Sonthal 
Parganas Regulation. 1872 provided that the Lieu- 
tenant-Governor might invest any competent 
officer with the powers of a Court established 
under Act 6 of 1871 and might also divest any 
Court established under that Act, of its jurisdic- 
tion. 


^ 11 ic oumnai t-arganas Settlement 
Regulation, 1872, must be construed as excluding 
from the jurisdiction of Courts established under 
Act 6 of 1871, suits relating to land whose value of 
matter in dispute is more than Rs. 1.000 until the 
land is settled and such settlement is notified in the 

(f) Sonthal Parganas Regulation (1872). S 6 
Courts having jurisdiction in Sonthal 
Earganas does not mean only Courts dealing 
with matters purely local . ^ 

The expression “ All Courts having jurisdiction 
in the Sonthal Parganas ” by Sonthal Parganas 
Regulation. 1872 Section 6 . does not mean only 
Courts locally situated in the Sonthal Parganas 
and dealing with matters purely local. It includes 
Courts having jurisdiction in the Sonthal Parganas 
and acting under and by virtue of such jurisdic- 


P “ r 2 anas Settlement Regulation 
\ 18 / 2 ) i. 6 — Prov/s*on is not one of mere 
procedure but is one of substance 

Section 6 of the Sonthal Parganas Settlement 
Regulation of 1872 is not a provision merely of 
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procedure but is one of substance, and so far as 
the Courts having jurisdiction within the Sonthal 
Parganas are concerned it places all contractual 
Stipulations as to compound interest in a position 
of non-enforceability and limits statutably the total 
interest which can be decreed on any loan or 
debt. 

(h) Sonthal Parganas Justice Regulation 
{1872), S . 9 — Words of exclusion in, refer to 
S. 5 of Regulation of 1872. 

The words of exclusion in Section 9 of the 
Sonthal Parganas Justice Regulation, 1893 refer to 
Section 5 of the Sonthal Parganas Settlement 
Regulation of 1872. 

(i) Sonthal Parganas — Suit on mortgage of 
land partly settled and partly unsettled, can be 
tried only by officer appointed by Lieutenant- 
Governor under Sonthal Parganas Act, 1855 
and Sonthal Parganas Justice Regulation Act 
{1893) — Rules relating to usury, contained in 
S. 6 of the Sonthal Parganas Settlement Regu- 
lation, 1872 are binding on all Courts. 

A mortgage-suit was filed in the Court of the 
Subordinate Judge at! Bhagalpur in Bengal on 
20—6—1904. 

The mortgagors resided and the chief part of 
the property was situate in the Sonthal 
Parganas. 

Held, on an examination of the Acts and 
Regulations applicable to the Sonthal Parganas, 
that at the date of the suit, no suit could lie in 
any Court established under Act VI of 1871 (the 
Bengal Civil Courts Act,) or under the Act which 
has taken its place, viz , the Bengal United 
Provinces and Assam Civil Courts Act (1887) in 
regard to any land or any interest in or arising 
out of any land, or for the rent or profits of any 
land, but such suits must have been brought 
before settlement officers or Courts of officers 
appointed by the Lieutenant-Governor of Bengal 
under Section 2 of the Sonthal Parganas Act, 
1855 and the Sonthal Parganas Justice Regula- 
tion Act, 1893, Part 2, so long as the land had 
not been settled and the settlement declared by a 
notification in the Calcutta Gazette, to have been 
completed and concluded. The same rule holds 
good also where the suit land is partly settled and 
partly not settled. And, further, that whatever be 
the Court that has jurisdiction to decide cases 
within the Sonthal Parganas, and is exercising 
that jurisdiction, it must observe the rules relat- 
ing to usury contained in Section 6 of the Sonthal 
Parganas Settlement Regulation, 1872 and must 
refuse to decree any compound interest arising 
from any intermediate adjustment of interest, or 
an amount of total interest exceeding the principal 

or original debt or loan. 

(j) Jurisdiction — Absence of- — Consent of 

Parties does not create jurisdiction. 

Parties cannot by their consent give the 
Court a jurisdiction which is denied to it by law. 

G. R. Lowndes — for Appellants. 

Robert Finlay , DeGruyther and A.M. 
Dunne — for Respondents. 

Lord Moulton In this c«ase their 

Lordships have to deal with three con- 
solidated appeals from decrees of the 
High Court of Judicature at Fort Wil- 


liam in Bengal, arising out of the mort- 
gage-suit filed in the Court of the Sub- 
ordinate J udge at Bhagalpur in Bengal. 
The first and principal appeal is from the 
decree of the Subordinate Judge enforc- 
ing the mortgage, which was affirmed on 
appeal by the High Court. Subsequently 
to making that decree the Subordinate 
J udge made two orders varying the same 
both of which were on appeal set aside by 
the High Court. From these two orders 
of the High Court appeals have been 
brought by the respondents to the main 
appeal, and they constitute the second 
and third of the consolidated appeals. 

The mortgage-bond, to enforce which 
the action was originally brought, was a 
bond for Rs. 3,50,000 dated the 21st 
December, 1896, in favour of Babu 
Suraj Narayan Singh, the father of the 
principal respondent, and secured on 
lands situated in the Sonthal Parganas, 
and elsewhere. The mortgagors were 
members of a joint Hindu family. Inas- 
much as no question arises in this appeal 
as to the parties to the present action 
being the proper parties, it will be con- 
venient to call the appellants in the 
principal appeal the mortgagors and the 
respondents the mortgagees. 

The bond sued on was the last of a 
series of bonds for increasing amounts. 
The total of the principal amounts 
advanced was, according to the statements 
in the plaint, Rs. 2, 85,903-1-9. But the 
total claim of the mortgagees at the date 
of suit was Rs. 5,36,038-11-10, the 
balance being made up of interest which 
was charged according to the provisions 
of the different bonds, the rate under the 
bond in suit being 7$per cent, per annum 
with annual rests. By far the greater 
portion of the mortgaged properties was 
situated in the district of the Sonthal 
Parganas, and the mortgagors resided in 
that district. The remainder of the mort- 
gaged property was situated within the 
focal jurisdiction of the Bhagalpur Court. 

The bond in suit was executed at 
Bhagalpur and contained a stipulation 
that the mortgagees might enforce it in 
the Bhagalpur Court. 

The suit was commenced on 20th June, 
1904. The plaint shows that it was an 
ordinary suit to enforce a mortgage. 
Written statements of defence were put 
in by various defendants and various 
issues were raised and decided by the 
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Subordinate Judge at the trial. Most of 
these relate to matters no longer in dis- 
pute. The only issues that remain for 
their Lordships, decision in this appeal 
turn on the fact that the mortgagors 
reside and the chief part of the property 
is situate in the Sonthal Parganas, so 
that it is not necessary further to refer to 
the other issues. 

The Judgment of the Subordinate 
Judge, which is dated 12th February, 
1906, was in favour of the mortgagees 
on all issues. On the appeal to the High 
Court the argument seems to have been 
confined to the sixth issue, which was in 
the following term : — 

"Are the plainiffs precluded from claiming 
compound interest, or interest exceeding the 
amount of the principal advanced under Regu- 
lation III of 1872.” 

The High Court found in favour of 
the mortgagees on this issue, and from 
that decision the present appeal is bro- 
ought. But in the hearing before the 
Subordinate Judge an issue was raised as 
to the jurisdiction of the Court of Bhagal- 
pur to entertain the suit, and this point 
has again been raised in the argument 
before their Lordships. Seeing that it is 
a question of jurisdiction, and depends on 
no disputed facts, their Lordships are of 
opinion that they cannot decline to enter- 
tain it, although it is not specifically 
raised on the appeal, more especially as 
it necessarily presented itself in the 
argument.; 

The position of the- Sonthal Parganas 
is very peculiar. They are under separate 
and special legislation, which differs 
widely from the legislation applicable to 
the rest of Bengal. The Lieutenant- 
Governor of Bengal has the power to vary 
that legislation from time to time by noti. 
fications published in the Calcutta 
Gazette, under and according to provi- 
sions appearing in the Regulations relat- 
ing to the district as will presently be 
more particularly referred to. At the 
hearing of the appeal it was found that 
the documents in the record did not 
adequately inform their Lordships of the 
relevant notifications which had thus 
appeared in the Calcutta Gazette, and, 
accordingly, it was arranged that the 
parties should supplement the record by 
putting in copies of such notifications as 
they thought material. These were furni- 
shed to their Lordships in December last, 
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and they affect to an important degree 
the matters in issue, and more particul- 
arly those that turn upon the settlement 
of the lands to which the mortgage bond 
relates. 

In order to make clear the legal ques- 
tions that arise in this appeal, it is neces- 
sary to explain the nature and sequence 
of the legislation relating to the Sonthal 
Parganas. 

The special legislation for the Sonthal 
Parganas commence (by an Act of the 
Governor-General of India in Council, 
No. XXXVII of 1855, which was passed 
on 22nd December, 1855. Its full title 
is : — 

"An Act to remove from operation of the 
General Laws aod Regulations certain districts 
inhabited by the Sontbals and others and to place 
the same under the superintendence of an officer 
to be specially appointed for that purpose.” 

The preamble of the Act recites that 
the General Regulations and Acts of 
Government then in force in the Presi- 
dency of Bengal were not adapted to the 
uncivilised race of people called Sonthals, 
and it was therefore deemed expedient 
to remove from the operation of such 
laws certain districts. It then proceeded 
to enact by Clause 1, as follows : — 

"The districts described in the Schedule to this 
Act are hereby removed from the operation of 
the General Regulation of the Bengal Code and of 
the Laws passed by the Governor-General of 
India in Council except so far as is hereinafter 
provided and ho law which shall hereafter be 
passed by- ‘Bhfeir Governor General of India in 
Council sb^||>t|e deemed to extend to any part of 
the said district Unless the same shall be special- 
ly named therein.” 

This is subject to a proviso which is not 
material to this case. 

The Act then proceeds to carry out its 
main object by the following enact- 
ment : — 

“ The said districts shall be placed under the 
superintendence and jurisdiction of an officer or 
officers to be appointed in that behalf by the 

Lieutenant-Governor of Bengal The 

administration of civil and .criminal justice, . . 

. . are hereby vested in the officer or officers 
so appointed.” 

This language is perfectly general in 
its character, and under it the whole 
administration of civil justice became 
vested in the officer or officers so appoint- 
ed. But there follows a proviso to which 
frequent reference was made in the argu- 
ment. It reads as follows : — 

“ Provided that all civil suits in which the 
matter in dispute shall exceed the value of 
Rs. 1,000, shall be tried and determined accord- 
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ing to the General Laws and Regulations in the 
same manner as if this Act bad not been pas- 
sed.”. 

The interpretation of this provision is 
a matter of great difficulty. Two rival 
interpretations naturally suggest them- 
selves. The one is that the officers exer- 
cising the jurisdiction shall do so in accord- 
ance with the general laws and regula- 
tions, so that the rights of the parties are 
unaffected by the provision, although they 
are to be pronounced upon by a different 
judicial tribunal. The other is that not 
only the laws that govern rights, but also 
the procedure to enforce those rights is 
to remain unchanged. Now it must be 
observed that this is a proviso and not 
an exception, and accordingly, taken in 
connection with the general language of 
the previous portion of the clause, the 
former of these two interpretations is the 
one that commends itself to their Lord- 
ships, so that it must be construed as 
providing that the special officer or 
officers shall try such suits, but that in 
trying and determining them they shall 
observe the General Laws and Regula- 
tions obtaining in Bengal, which but for 
the Act would have applied equally in 
the Sonthal Parganas. It would seem, 
however, that the other view has been 
taken in India: see the judgment in Sor- 
bojit Roy v. Gonesh Pvosad Missev (1). 
Subsequent legislation has, however, 
rendered it unnecessary, so far as the 
decision in this case is concerned, to 
decide what would be the state of things 
if this Regulation were still in force 
unmodified by any other statutory enact- 
ments. 

r The territorial definition of the Sonthal 
Parganas was originally to be found 
in the schedule to this Act; but, by Act X 
of 1857, a new schedule was substituted 
therefor. The judgment of the High 
Court finds that two- thirds of the mortga- 
ged properties are situated within the dis- 
trict described in that schedule, and it 
would seem that this estimate may be 
assumed to be approximately correct for 
.the purposes of this appeal. 

The next Act in chronological order to 
which it is necessary to refer is the Code 
of Civil Procedure of 1859. The Sonthal 
Parganas are not specially named in that 
Act, and therefore, it did not prim a facte 

( 1 ) [1884] 10 Cal. 761. ' 


apply to them, but, nevertheless, we must 
have regard to the language of Section 
385 of that Act, which reads as follows: — 

14 This Act shall not take effect in any part of 
the territories not subject to the General Regu 
lations of Bengal, Madras and Bombay, until the 
same shall be extended thereto by the Gover- 
nor-General of India in Council or by the Local 
Government to which such territory is subordi- 
nate and notified in the Gazette.” 

Although the words “ Sonthal Par- 
ganas ” do not appear in this section the 
district falls under the description there 
appearing. Accordingly, we find that by 
a notification on 19th August 1867, the 
Code of Civil Procedure, 1859, as amend- 
ed by the Code of Civil Procedure, 1861, 
was applied to the Sonthal Parganas 
subject to certain provisions, restrictions 
and exceptions which are not relevant to 
the matters of this suit. 

It is not necessary to decide what was 
the precise effect of this notification. It 
can hardly have been intended that it 
should apply to the Courts held by the 
officers appointed by the Lieutenant- 
Governor of Bengal in those suits in 
which they were not required to try and 
determine the case according to the 
general laws and regulations prevailing 
in Bengal. But with regard to civil 
suits in which the matter in dispute ex- 
ceeded the value of Rs. 1,000, it would, 
seem to have settled the doubt as tol 
whether they were cognizable by ordi-| 
nary Civil Courts duly established with, 
jurisdiction within the Sonthal Parganas 
because it will be found that the fact that 
such jurisdiction exists in such Court, j 
is recognised in subsequent legislation. 

In the year 1872 a new Regulation was 
passed for the Sonthal Parganas. It is 
entitled the Sonthal Parganas Settlement 
Regulation, and by Clause (2) it is directed 
to be read with Act XXXVII of 1855 
and Act X of 1857 before referred to. 
Clause (3) reads as follows : — 

• '* Subject to the provisions of this Regulation, 
the Regulations and Acts mentioned in the sche- 
dule annexed to this Regulation, or such portions 
of them as are unrepealed, shall be deemed to be 
in force in the Sonthal Parganas. No other 
Regulations or Acts shall be deemed to be in 
force in the Sonthal Parganas, except so far as 
regards the trial and determination of the civil 
suits mentioned in Section 2, Act XXXVII of 
1855, in which the matter in dispute exceeds the 
value of Rs. 1,000, when such suits are tried in the 
Courts established under Act VI of 1871.” 

It further provides that the Lieutenant- 

Governor of Bengal may by notification 
% 
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in the Calcutta Gazette add to, or 
take away from, the list in the sche- 
dule. 

To arrive at the true meaning and effect 
of these provisions it is necessary to bear 
in mind that at the date of this Regula- 
tion the Code of Civil Procedure, 1859, as 
amended by the Code of Civil Proce- 
dure, 1861, applied to the Sonthal Par- 
ganas by virtue of the notification of 
19th August, 1867. But the schedule to 
the Regulation does not contain the Civil 
Procedure Codes of 1859 and 1861, nor 
have they ever been added to the above 
list by any notification of the Lieutenant- 
Governor of Bengal as above described. 
It follows that these Civil Procedure 
Codes were thereafter applicable in the 
Sonthal Parganas only so far as concerns 
the trial and determination of civil suits 
in which the matter in dispute exceeded 
the value of Rs. 1,000 when such suits 
were tried in the Courts established under 
Act VI of 1871. So far as such suits were 
concerned there is nothing in this clause 
of the Sonthal Parganas Settlement Regu- 
lation to alter the effect of the Notifica- 
tion of 19th August, 1867, which applied 
to them — the Civil Procedure Code of 
1859 as amended in 1861. 

Act VI of 1871 is known as the Bengal 
Civil Courts Act, 1871. It is not in the 
scheduled list. But it was passed at a date 
when the Code of Civil Procedure, 1859, 
as amended by the Code of Civil Proce- 
dure, 1861, was in force in the Sonthal 
Parganas, and it would seem as though 
the wide provisions of the clauses in those 
Codes giving jurisdiction to Civil Courts 
must be taken to have given to the Gov- 
ernment power to appoint Judges under 
it within the Sonthal Parganas, inasmuch 
as Section 4 of the Sonthal Parganas 
Regulation, 1872, provides as follows : — 

The Lieutenant-Governor of Bengal may, by 
notification in the Calcutta Gazette, invest any 
competent officer in the Sonthal Parganas with 
the powers of any Civil Court established under 
Act VI of 1871, and may exclude the whole or 
any part of the said Parganas from the jurisdic- 
tion of any of the Courts established under the 
said Act now having jurisdiction therein." 

But while it is evident that the Govern- 
ment by this section left it to the Lieute- 
nant-Governor of Bengal to decide in 
future whether Courts established under 
the Bengal Civil Courts Act, 1871, should 
retain jurisdiction within the Sonthal 
Parganas, it had already made up its 
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mind that such should not be the case 
with suits relating to lands pending the 
completion of the settlement which they 
proposed forthwith to make of all the 
lands situated in the Sonthal Parganas. 
This is made clear by Section 5 which 
reads as follows 

“Till such time as a settlement of the whole or 
any part of the Sonthal Parganas shall be made 
under the rules hereinafter provided, and the 
said settlement shall be declared by a notification 
in the Calcutta Gazette to have been completed 
and concluded, no suit shall lie in any Court esta- 
blished under the said Act VI of 1871 in regard 
to any land, or any interest in or arising out of 
any land, or for the rent or profits of any land, 
or regarding any village headship or other office 
connected with the land, except as hereinafter 
provided ; but such suits shall be heard and de- 
termined by the officers appointed by the Lieute- 
nant-Governor of Bengal under Section 2 of the 
said Act XXXVII of 1855, or by the Settlement 
Officers hereinafter mentioned, according as the 
said Lieutenant-Governor shall from time to time 
direct." 

Then follows a proviso by which the 
officer empowered to try a suit may trans- 
fer it to a Court established under the 
said Act, and thereby give to the Court 
jurisdiction to try it. No question, how- 
ever, under this proviso, arises in the 
present case. 

The critical question in this suit is as 
to whether Section 5 excludes from the 
jurisdiction of Courts established under 
the Bengal Civil Courts Act, 1871, suits 
relating to land where the value of the 
matter in dispute is more than Rs. 1,000. 
Their Lordships are of opinion that to 
this question only one answer can be 
given. The language of the section is so 
wide and so peremptory that it gives to 
the officers therein mentioned sole and ex- 
clusive jurisdiction in all suits in regard 
to any land, or any interest in or arising 
out of any land, or for the rent or profits 
of any land. To make the meaning 
clearer and to render the language more 
emphatic, it is expressed both in the posi- 
tive and in the negative form. On the 
one hand it provides that “no suit shall 
lie in any Court established under the said 
Act VI of 1871 in regard to any land, etc., 
and on the other hand it provides that 
such “ suits shall be heard and determin- 
ed by the officers, etc.” It is impossible 
not to give to such language the full effect 
of creating an exclusive jurisdiction. It 
follows, therefore, that no action re- 
lating to land in the Sonthal Par- 
ganas c^n be brought Qtherwisc than 
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before such officers so long as Section 5 
is in force with respect to the district in 
which that land is situated. There is no 
difficulty in comprehending the motives 
for such legislation. The section shows 
that a settlement of the lands was in 
contemplation, and evidently the aim of 
the provision was to prevent any clash 
of jurisdiction between different Courts 
in matters relating to land until such 
time as the Government proclaimed the 
settlement to be completed — a very in- 
telligible policy when it is considered 
that on the results of such suits between 
individuals might depend the entries 
which must be made in the settlement 
records. 

The object of the Regulation being 
thus to throw the whole of the jurisdic- 
tion in suits relating to land into special 
Courts established in and for the Sonthal 
Parganas, and provision being made for 
extending that exclusive jurisdiction to 
all suits, one has to consider the mean- 
ing and effect of Section 6, which is the 
section upon which the rights of the 
parties in the present suit depend. That 
section, so far as is material, reads as 
follows : — 

" All Courts having jurisdiction in the Sonthal 
Parganas shall observe the following rules relat- 
ing to usury, namely: — 

(a) .... no compound interest aris- 

ing from any intermediate adjustment 
of interest shall be decreed ; 

(b) the total interest decreed on any loan 
or debt shall never exceed one-fourth 
of the principal sum, if the period b.e 
not more than one year, and shall not 
in any other case exceed the principal 
of the original debt or loan.” 

The respondents sought to establish 
that the phrase “ all Courts having juris- 
diction in the Sonthal Parganas ” meant 
Courts locally situated in the Sonthal 
Parganas, and dealing with matters pure- 
ly local. Their Lordships cannot accept 
this interpretation. The words are defi- 
nite and precise, and must be applied in 
their natural signification. It was urged 
that, taken literally, they would apply to 
everything done by a Court having juris- 
diction in the Sonthal Parganas, whether 
the matter related to those districts or 
not, inasmuch as the language used 
makes the application of the enactment 
depend on the Court and not on the 
matter in dispute. But this is to ignore 
the fact that the Regulation is only appli- 
cable to the Sonthal Parganas, and that, 


therefore, it would not apply to Courts 
having jurisdiction wider than these local 
limits when such Courts were dealing 
with matters relating solely to other 
parts of India. The enactment there- 
fore, applies to Courts having jurisdic- 
tion in the Sonthal Parganas, and acting 
under and by virtue of such jurisdic- 
tion. 

The importance of the section is very 
great. It is a protective section clearly 
dictated by the fundamental consideration 
to which reference has already been 
made, and which led to the Sonthal Par- 
ganas being put under separate and 
special legislation, namely, that — 

“ The General Regulations and Acts of Govern- 
ment now in force in the Presidency of Bengal 
are not adapted to the uncivilised race of people 
called Sonthals, and it is, therefore expedient to 
remove from the operations of such laws." 

the districts known as the Sonthal Par- 
ganas. 

The provision, therefore, is not one of 
procedure but of substance, and so far as 
the Courts having jurisdiction within the 
Sonthal Parganas are concerned, it places 
all contractual stipulations as to com- 
pound interest in a position of non-enfor- 
ceability, and limits statutably the total 
interest which can be decreed on any loan 
or debt. The application of these provi- 
sions to the facts of the present case will 
be considered later. 

The next Act in chronological sequ- 
ence to which reference \vas made in the 
argument is Act XIV of 1874, known as 
the Scheduled Districls Act, 1874. This 
is an Act for the purpose of removing 
doubts as to what Acts or Regulations 
are in force in parts of British India, 
which have never been brought 
within or have from time to time 
been removed from the operation, 
of the General Acts and Regulations 
and jurisdiction of the ordinary Courts of 
Judicature. These parts of British India 
are termed in the Act •* Scheduled Dis- 
tricts.” They are all set out in the First 
Schedule to the Act, and amongst them 
are to be found the Sonthal Parganas. 
The scheme of the Act is peculiar. It is 
expressly made to apply to all parts of 
British India other than the Scheduled 
Districts. But it is provided that it shall 
come into force in any scheduled district 
upon the issue of a notification under 
Section 3 of the Act with regard to such 
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district. In such case the local govern- 
ment may with the previous sanction of 
the Governor General in Council by notifi- 
cation in the Gazette of India, and also in 
the local Gazette declare (among other 
things) what enactments are actually in 
force in any of the scheduled districts, 
and every such notification shall be bind- 
ing on all Courts of law. During the 
argument counsel for the parties were not 
in agreement as to whether any notifica- 
tion under this Act had been issued ap- 
plying to the Sonthal Parganas ; but from 
the subsequent information supplied to 
their Lordships, it would appear that no 
such notification has been issued, and 
therefore that the provisions of the Sche- 
duled Districts Act, 1874, have never been 
applied to them. It is, therefore, unneces- 
sary to discuss further the provisions of 
this enactment. 

The next Act which requires to be 
noticed is the Civil Procedure Code, 18 77. 
It repeals Act VIII of 1859 and Act 
XXIII of 1861, which constituted the 
then existing Code of Civil Procedure. 
Section 1 reads as follows : — 

“ This Act may be cited as ' The Code of Civil 
Procedure ’ and it shall come into force on the 
first day of October, 1877. 

" This section and Section 3 extend to the 
whole of British India. The other sections 
extend to the whole of British India except the 
scheduled districts as defined in Act No. XIV of 
1874.” 

The relevant part of Section 3 reads as 
follows : — 

" The enactments specified in the First Sche- 
dule hereto annexed are hereby repealed to the 
extent mentioned in the third column of the same 
schedule. 

" But when in any Act, Regulation or Notifica- 
tion passed or issued prior to the day on which 
this Code comes into force reference is made to 
Act VIII of 1859. Act XXIII of 1871 , or ‘ The 
Code of Civil Procedure ’ or to any other Act 
hereby repealed, such reference shall so far as 
may be practicable be read as applying to this 
Code or the corresponding part thereof.” 

The effect of these sections is to make 
the notification of 1867 relative to the 
application of the then existing Codes 
of Civil Procedure to the Sonthal 
Parganas read as though it applied to the 
Civil Procedure Act, 1877. But it will 
be remembered that such application had 
been restricted by the Sonthal Parganas 
Regulation of 1872 to suits brought for 
amounts above Rs. 1,000 in Courts esta- 
blished under Act VI of-1871. The com- 
bined effect of these provisions must be 
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to make the Civil Procedure Act of 1877 
apply in the Sonthal Parganas only to 
suits so brought. 

The next Act is the Civil Procedure 
Code of 1882. In everything that is 
material to the present appeal this is 
identical with the Civil Procedure Code, 
1877. It took the place of that Act in the 
Sonthal Parganas to the extent that such 
Act was in force therein, that is to say, 
for suits brought for amounts above 
Rs. 1,000 in Courts established under Act 
VI of 1871. 

We now come to Regulation V of 1893, 
the short title of which is the Sonthal Par- 
ganas Justice Regulation, 1893. It made 
important changes in the administration 
of Civil Justice in the Sonthal Parganas. 
By Section 5 it added to the two classes 
of special Courts theretofore existing in 
the Sonthal Parganas, named the Courts of 
settlement officers and the Courts of offi- 
cers appointed by the Lieutenant-Gover- 
nor of Bengal under Section 2 of the Re- 
gulation of 1855, a third class namely, 
Courts established under Act XII of 1887, 
known the Bengal United Provinces 
and Assam Civil Courts Act, 1887, which 
is an Act which has taken the place of 
Act VI of 1871 (which has been repealed), 
and all references to the last-mentioned 
Act must now be read as referring to it. 

These definite provisions entirely re- 
move the difficulties as to the jurisdiction 
within the Sonthal Parganas of Courts 
appointed under the Bengal United Pro- 
vinces and Assam Civil Courts Act, 1887, 
or its predecessor, the Bengal Civil Courts 
Act, 1871. It remains to see what suits 
are put within the cognizance of these 
Courts. By Section 9 the jurisdiction of 
a Judge of one of these Courts extends 
to — 

“Suits of which the value exceeds Rs. 1,000 
and which are not excluded from his cognizance 
by the Sonthal Parganas Settlement Regulation 
or by any other law for the time being in force.” 

Their Lordships are clearly of opinion 
that these words of exclusion refer to 
Section 5 of the Regulation of 1872, 
which excluded from the cognizance of 
any such Court suits relating to land, the 
settlement of which had not been finished 
and duly notified, and placed them ex- 
clusively in the hands of settlement offi- 
cer or officers appointed by the Lieute- 
nant-Governor of Bengal under Section 2 
of the Regulation of 1855. This exclusive 
jurisdiction is therefore maintained, and 
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the rights of the daughters’ sons in refer- 
ence to a subsequent contingent event 
which had now happened in the death of 
Premmoni leaving sons and that the 
testator’s intention was that the sons of a 
daughter were to take her share on her 
death; but that though the gifts to 
Premmoni’s sons as a class was not void 
on the ground that those of such sons as 
were born after the testator’s death could 
not take under the rule of Hindu law that 
no person not in existence at the time of 
the testator’s death can take under his 
will, yet in view of that rule of Hindu 
law and Section 3 of the Hindu Wjlls 
Act only those sons of Premmoni who 
were born during the testator’s life-time 
would take Premmoni’s share. Rani- 
moni and Jugal Kishore, her adopted 
son appealed to the Privy Council. 

Robert Finlay and Brown— for Appel- 
lants. 

DeGrnyther, A. M. Dunne Ross , and 
G. C. O'Gorman — for Respondents. 

Lord Moulton: — Their Lordships 
have had an opportunity of considering 
the judgment of the Court below on the 
question as to whether on the death of 
the younger daughter leaving male issue 
the estate passed over for life to the 
elder daughter and they are of opinion 
that it is correct, and it is based on 
correct reasons. They will therefore 
humbly advise His Majesty to dismiss 

this appeal. • 

With regard to the contention of the 
appellants that the Court was wrong in 
holding that no grandchildren of the 
testator born, or adopted, after the death 
of the testator on 30th October, 1875, 
could take under his will, their Lord- 
ships will not advise His Majesty to 
make any order except that the present 
advice is not to prejudice the position of 
the second appellant if and when such 
question comes before a Court for deci- 
sion. 

The costs of all parties as between 
solicitor and client will come out of the 
0 stutc 

S.A. R. Appeal dismissed. 

Solicitors for Appellants — T. L. Wilson 
and Co. 

Solicitors for Respondents — (1) Watkins 
and Hunter and (2) Gush, Phillips, Wal- 
ters and Williams. 
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* # A- I* R- 1914 Privy Council 

(From Calcutta) 

5th November* 1914* 

Lords Shaw, Parker of Waddington 
and Sumner, Sir John Edge anj> 

Mr. Ameer All ' 

Munna Lai Parruck and others — Appel- 
lants 

v. 

Sarat Chunder Mukevji and another — 
Respondents. 

On appeal from the High Court at 
Calcutta. 

• * Lim. Act, Art. 183 — Mortgagedecree by 
High Court, Original Side, under T. P. Act, S, 88 
— Application for order for sale under decree— 
Art. 183 applies . 

On 16- 12-’86 appellant obtained a decree on a 
mortgage. On 3-7-1909 he applied for leave to 
add one U.L.. Bose as party defendant and to sell, 
pursuant to his decree, certain properties U.L. 
Bose opposed the application. The High Court 
on its original side decided in favour of U. L. 
Bose. The matter came before the High Court 
on appeal. Tbe High Court decided as fol- 
lows : — 

1. It is for the Court in each case whether or 
not it will make an'order under Order 41, Rule 20 
and under the circumstancee of the present case, 
U. L. Bose should be added as a respondent 
although the time for appealing had elapsed 

2. From the terms of the decree, it was peculiar 
and encouraged the contention that it was not 
within the provisions of the Transfer of Property 
Act. But for the purpose of the judgment it 
would be assumed that the decree was within the 
Transfer of Property Act. 

3 If it was, as the appellant contended, a 
decree under Section 88 of the Transfer of Pro- 
perty Act no further decree was necessary. All that 
was required was under Section 89 an order for 

sale. , 

4. As regards the nature of an order for sale, 
it appeared to the Privy Council in 28 C. 557 that 
an application for an order for sale was a petition 
for realisation by the mortgagee of his decree. 
Article 183 therefore applied to the case and the 
application was out of time. 37 C 796 was referred 
to and explained. 

On appeal to the P. C 

Held, that the decisions of the lower Court 
should be maintained. 

Facts: — The appellant was a mortgagee, 
and the mortgage under which he claimed 
was dated the 25th January, 1886. On 
the I6th of December, 1386, he obtained 
a decree on his mortgage by consent. On 
the 3rd of July, 1909, he made the appli- 
cation out of which the present appeal 
arose ; and, by that application, he asked 
that he might be at liberty to add 
Upendra Lai Bose as a party defendant to 
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the suit, and that thereafter he might be 
at liberty to proceed to sell, pursuant to 
the decree made in this suit on the 16th 
December, 1886, an undivided quarter 
share of the defendant Sarat Chandra 
Mukerjee of, and in premises No. 30 
formerly No. 49, Clive Street, Calcutta, 
and Nos. 1, 2 and 3 Bishoo Babu’s Lane, 
Kidderpore, and the family dwelling- 
house at Kidderpore, and that for the 
purpose of such sale all necessary direc- 
tions might be given to the Registrar. 
Mr. U. L. Bose’s position was that on the 
1st December, 1903, he became a pur- 
chaser of the Clive Street property, and 
in this affidavit he stated that “ he was a 
bona fide purchaser for full market value, 
that he had no notice of the plaintiff’s 
claim, that he had laid out large sums of 
money with borrowed funds in the im- 
provement of the property, and that other 
persons besides himself had got an in- 
terest therein, and that it would be ex- 
tremely hard if after the lapse of 23 years 
the plaintiff was allowed to assert a claim 
which he had given up years ago.” 

The case was heard by Mr. Justice 
Fletcher, the parties before him being the 
applicant, the mortgagee, on the one side, 
and on the other the mortgagor and 
Mr. U. L. Bose who resisted the applica- 
tion with success. From the adverse 
judgment of Mr. Justice Fletcher an 
appeal was preferred to the High Court 
on its appellate side, and in that appeal 
the judgment of Jenkins, C. J. with which 
Woodroffe, J. agreed proceeded as follows, 
after narrating the facts of the case : — 
I will, at the outset, deal with a point 
taken on behalf of Mr. U. L. Bose. His 
name does not appear as a respond- 
ent, and therefore, it is maintained, as 
against him the judgment of Mr, Justice 
Fletcher cannot be touched. But it 
appears that the appellant made every 
effort, he could, to make Mr. U. L. Bose 
a party respondent. He may not have 
proceeded in the most approved manner, 
still undoubtedly he was anxious to have 
Mr. B° se as a respondent. Waving 

failed in his endeavour, because he could 
not persuade the Court Officers to grant 
the necessary process, he has applied 
under Order XLI, Rule 21, that 
Mr.U. L. Bose may be added as a respond- 
ent here. It has been suggested that the 
Court has not power to do that, inasmuch 
as the time for appealing has elapsed ; 


but it is for the Court in its discretion to 
determine in each case whether or not it 
will make an order under Order XLI, 
Rule 20. I have indicated the circum- 
stances under which it became necessary 
to make the application in this case, and 
I think that the appellant is entitled to 
ask that Mr. U. L. Bose should be made a 
party, and that there should be an order 
to that effect. Therefore, I propose to 
deal with this appeal on the footing of 
Mr. U. L. Bose being a respondent be- 
fore us. 

It is to be noticed that the decree on 
the mortgage was made so far back as the 
16th December, 1886, and that the pre- 
sent application was made in 1909. Those 
dates have naturally prompted the res- 
pondents to raise a plea of limitation. The 
question that we have to decide is whether 
the applicant is right when he contends 
that he is, so far as this application goes, 
free from the law of limitation. 

Now, the decree first provides for per- 
sonal payment by the mortgagor and this 
is followed by a provision for the return 
of documents and so forth, on payment in 
accordance with this personal decree. 
Then there is a provision that in default 
of payment there is to be a sale of the 
property, and it is further ordered that if 
the money realised by such sale shall not 
be sufficient for the payment in full of the 
sum of Rs. 25,382-8-0 with interest, that 
being the amount for which the personal 
decree was passed, then the defendant 
should pay to the plaintiff the amount of 
the deficiency together with the plaintiff’s 
costs. The decree is in a sense peculiar, 
and that has led to a contention before us 
on the part of the respondents that it does 
not come within the provisions of the 
Transfer of Property Act in general or of 
Sections 88 and 89 in particular. No 
doubt, if those sections be read literally, 
that is so. On the other side, it is con- 
tended that the decree comes within the 
provisions of the Transfer of Property 
Act, and it is on that ground princi- 
pally that it is contended in the light of 
the cases that the present application 
is not barred. 

For the purpose of my judgment, I will 
assume that this decree is within the 
Transfer of Property Act, and I prefer to 
put it on that broad ground rather than 
to seek minute distinctions, though I can 
quite see that the decree does encourage 
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the distinctions which have been sug- 
gested. 

Now, if it be a decree, as the appellant 
before us contends, under Section 88, of 
the Transfer of Property Act, then no 
further decree was requisite. All that 
was required was, under Section 89, an 
order for sale. It is no use our looking 
into expressions in the cases, for the pur- 
pose of determining this ; the Act itself 
is clear and plain. It is provided in Sec- 
tion 88 that there shall be a decree for 
sale. Section 89 provides that if the pay- 
ment contemplated by the decree, is not 
made, the plaintiff or the defendant, as 
the case may be, may apply to the Court 
for an order absolute for sale of the mort- 
gaged property, and the Court shall then 
pass an order that such property, or a 
sufficient part thereof, be sold, and that 
the proceeds of the sale be dealt with as 
is mentioned in Section 88, and thereupon 
the defendant’s rights to redeem, and the 
security, shall both be extinguished. Now, 
what is the nature of an order • for sale ? 
In Harendra Lal Roy Chowdhri v. Malta- 
rani Dasi (1) there was a decree for sale, 
substantially as here, and the respondents 
in that case, the mortgagors, being in 
default, the appellants petitioned for an 
absolute order for sale. Lord Davey in 
disposing of the case, says in the course 
of his judgment, “under the circumstan- 
ces, it is not surprising that the respond- 
ents were not able to find the money on 
the stipulated day ; and thereupon the 
present appellant presented a petition for 
realization of his entire decree by sale of the 
mortgaged properties." He goes on to 
say, in describing what had been done by 
the learned Subordinate Judge who acced- 
ed to the application : — “ The learned 
Subordinate Judge in the first instance 
gave the apfcllant execution for the whole 
amount of his decree.” So it appeared to 
the Privy Council in that case, that an ap- 
plication for an order for sale was a peti- 
tion for realization by the mortgagee of 
his decree. 

Now, this case falls within the provi- 
sions either of Article 183 or Article 181 
of the Limitation Act ; it does not fall 
within the provisions of Article 182. 
Article 183 deals with an application “to 
enforce a judgment, decree or order of 
any Court established by Royal Charter 

( 1 ) [1901] l.L.R. 28 Cal. 5$7==28 I.A. 89, 97. 


in the exercise of its ordinary original 
civil jurisdiction or an order of His Ma- 
jesty in Council, ’’ and provides a period 
of twelve years from when “ a present 
right to enforce the judgment decree or 
order accrues to some person capable of 
realising the right.” If this case comes 
within Article 183, it is free from the em- 
barrassment of the conflicting decisions 
under Article 182. If, and so far as this 
can be regarded, in the words of Lord 
Davey as “an application for realisation 
of a decree”, it is not unfair to say that 
it is an application to enforce a judgment , 
as being either a proceeding in execution 
or a proceeding for judicial relief under 
a decree. I therefore see no reason why 
Article 183 should hot apply. If that be 
so, then it follows that this application is 
out of time. 

I do not propose to make more than a 
passing reference to the argument that 
has been addressed to us in relation to 
Article 181. 

There have been brought to our notice 
numerous cases on Article 181 and Arti- 
cle 182 or more strictly speaking on Arti- 
cles 178 and 179 of the former Limitation 
Act, with a view to showing that these 
Articles did not apply in the past to an 
application under Section 89 of the 

Transfer of Property Act, and that by 
parity of reasoning they could not govern 
applications under the substituted provi- 
sions of Order XXXIV of the Code of 
Civil Procedure. One object in view 
when the present Code was passed was 
to end, as far as possible, the con- 
flict of decisions which embarrass- 

ed the Courts, and among those con- 
flicting decisions were those which dealt 
with two points : — Firsts whether an ap- 
plication for an order under Section 89 
of the Transfer of Property Act was an 
application in execution or not ; and, 
secondly , whether, if it was not an appli- 
cation in execution Article 181 constitut- 
ed a bar on the ground that the applica- 
tion was one not contemplated by the 
Code of Civil Procedure. And so it is 
now provided that the application which 
follows a preliminary decree for sale, is 
not for an order for sale, but for a decree 
for sale. And with the same end in view 
the provisions as to mortgage-suits have 
been removed from the Transfer of 
perty Act to the Civil Procedure Code, 
so that it is qo longer possible tP conteqq 
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that these applications are not under the 
provisions of the Civil Procedure Code. 

I am aware that there is an opinion ex- 
pressed in Madhab Mani Dasi v. Lambert 
(2) which it may be difficult to reconcile 
with this, but it is not a decision for as I 
read the judgment in that case the learned 
Judge expressly refrained from deciding 
the point which was a necessary prelimi- 
nary to its becoming a point calling for 
actual decision. It could only have been 
a point for decision if it had been decided 
that the new Code applied. But the 
learned Judges not only expressly refrain- 
ed from deciding this, but in effect 
negatived the view that the case fell under 
the new Code, for in conformity with 
the terms of the application out of which 
the appeal arose they determined that 
there should be an order absolute and not 
a final decree for foreclosure. 

The result is that, for the reason which 
I have indicated in the earlier part of my 
judgment, I think Mr. Justice Fletcher 
rightly decided that the present applica- 
tion was barred, and that, therefore, this 
appeal should be dismissed with costs: 
Mr. U. L. Bose is entitled to a separate 
set of costs. From this judgment the 
present appeal to the Privy Council was 
preferred. 

Attorney for the Appellant : — B. Sri- 
mani. 

Attorney for the Respondent : — U. L. 
Bose. 

DeGruyther and R. Macklin — for Res- 
pondents. 

Lord Shaw : — Their Lordships see no 
reason for interfering with the decisions 
of the Courts below, and they will humbly 
advise His Majesty to dismiss the appeal 
with costs. 

s. a. R. Appeal dismissed . 

Solicitor for Appellants : — G. C. Farr. 

Solicitors for Respondents : — Richards, 
Fox & Co. 

(2) [1810] 37 Cal. 796=15 C. W. N. 337. 
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(From Oudh.) 

10th December* 1914* 

Lord Shaw, Sir John Edge and 
Mr. Ameer Ali. 

Sheo Narain Singh and others — Plaintiffs- 
Appellants 

v. 

Bishunath Singh and another — Defend- 
ants- Respondents. 
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• *(a) Civil P.C., O. 8. R. 6— Suit for accounts 
of joint family money-lending business — Defen- 
dants entitled to receive certain sum from 
plaintiff — Doctrine of equitable set off was ap- 
plied. 

A suit was brought by the plaintiff against the 
defendants for an account of joint money-lending 
business and other reliefs. Defendants were 
entitled to receive from the plaintiffs a certain 
sum, [P. 153, C. 2,] 

Held, that having regard to the circumstances 
of the case which however, were not referred to 
in the judgment in any detail, the Court would be 
justified in applying the principle of equitable set 
off to the defendants’ claim [P. 155, C. 1.] 

(b) Arbitration — Award — Construction — Par- 
ties stating to arbitrator that no co-sharer is 
entitled to demand accounts from another— 
Award precludes parties from claiming 
accounts from one another for moneys realis- 
ed Prior to award — Deed, construction. 

An Award stated inter alia : — 

Each of the three parties stated that after 

the execution of the agreement all the three 
brothers have divided among themselves all the 
moveables consisting of cash and kind, ornaments 

that therefore there is no necessity for 

filing list thereof or giving any decision thereon; 
that they have understood the accounts among 
themselves and that no co-sharer has any 
right to demand accounts from another. 

Held, the word “cash ’’ in the passage quoted 
refers to all monies received by the parties before 
the statement was made to the arbitrator, and 
in any event the stipulation in the award that 
“ now no co-sharer has any right to demand 
accounts from another ” covers and excludes 
any claim for an account of such monies. 

, [P. 154. C. 2.] 

De Gruyther and B, Dube — for Appel- 
lants. 

E. Richards and Grey — for Respondents. 

Mr- Ameer Ali : — This is an appeal 
from a judgment and Decree of the Court 
of the Judicial Commissioner of Oudh, 
dated the 26th of July, 1909, and arises 
out of a suit brought by the plaintiffs- 
appellants in the Court of the Subordinate 
Judge of Rae Bareilli against the defend 
ants-respondents for an account of the 
joint money-lending business and other 
reliefs. Although a number of questions 
appear to have been discussed in the 
Courts in India the only two argued on 
this appeal depend on the construction 
of certain provisions of an award made on 
the 5th August, 1895, which admittedly 
put an end to the joint status of the 
family, and on the applicability of the 
principle of equitable set off to the facts 
of this case in so far as one of the 
points for determination is concerned. 

The plaintiffs are the sons of one Gur 
Baksh Singh, who with his brothers, the 
defendants-respondents, formed a joint 
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Hindu family. On his death disputes 
appear to have arisen between the nep- 
hews and uncles which were referred to the 
arbitration of one Syed Fida Husain, who 
made the award referred to above. It is 
a very able document and appears to deal 
with the subjects of dispute in concise and 
perspicuous form. After reciting that 
“ in ever)’ way the executants gave the 
arbitrator complete power for decision, 
and engage themselves and their repre- 
sentatives to be bound by whatever deci- 
sion would be passed by him,” the 
document proceeds to state: — 

"But on the 31st July, 1895, each of the three 
parties in his statement recorded by me stated that 
after the execution of the agreement all the three 
brothers have divided among themselves all the 
moveables consisting of cash and kind, ornaments, 
clothes, and household goods, and that therefore 
there is no necessity for filing list thereof or 
giving any decision thereon ; that the sum of 
Rs. 3,150 on account of deficiency in the price of 
ornaments and Rs. 2,500 which is the personal 
money of Thakur. Raghunath Singh contributed 
to the joint business, total Rs. 5.650 is to be paid 
to him ; that the manner in which this money is to 
be paid has to be decided; that they have under- 
stood the accounts among themselves and that 
now no co-sharer has any right to demand 
accounts from another ; that only the grain kept 
for home consumption and the dealings with the 
tenants, theagricultural implements, cattle, horses, 
and elephants are still undivided.” 

The plaintiffs seek in the present suit 
for an account of the debts and monies 
realised by the defendants during their 
management of the joint money-lending, 
business, and in list C attached to the 
plaint they specify particularly the 
debts in respect of which the claim for 
account is directed. The important items 
in the list relate to a usufructuary mort- 
gage, dated the 16th of June, 1883, exe- 
cuted by one Mohammed Askari in favour 
of Bishunath Singh as representing the 
joint family. The principal sum secured 
by the mortgage was Rs. 32,000 ; and it 
was provided that should the mortgagor 
fail to discharge the principal and interest 
within the period of i4 years, the term of 
the mortgage, the mortgage-debt would 
become discharged at the end of that 
period by the receipt of the usufruct. 
Under this covenant the first defendant 
was receiving the usufruct of the mort- 
gaged property towards the liquidation of 
the principal and interest. At the time 
of the award two years were still out- 
standing in respect of this mortgage. 
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There is no reference to the award in 
the plaint, but the defendants contend 
that under the . terms and intent . of the 
award the plaintiffs are not entitled to the 
relief they seek. The first question for 
determination, therefore, is whether hav- 
ing regard to the declaration contained 
in the award the plaintiffs are not 
precluded from asking for an account of 
monies realised previous to the date of the 
award. 

The Subordinate Judge dismissed the 
plaintiffs’ claim in this respect on the 
ground that in his judgment it was bar- 
red by limitation. The Judicial Commis- 
sioner’s preceding on the award, have 
held that it seemed to them sufficiently 
clear from the provisions of the document 
that the arbitrator did not intend to con- 
fer on any one of the brothers the right 
to demand from the others an account of 
the profits enjoyed to the date of the 
award under Mohammad Askari’* usu-. 
fructuary mortgage. Their Lordships 
think that the conclusion at which the 
appellate Court in India has arrived is 
correct. 

The word “ cash ” in the passage quot- 
ed clearly refers, in their opinion to all 
monies received by the parties before the 
statement was made to the arbitrator, and 
in any event, it appears to their Lordships 
that the stipulation in the award that 
“ now no co-sharer has any right to 
demand accounts from another ” covers 
this claim and excludes it. 

The second question relates to a sum 
of Rs. 5,000 or thereabouts regarding 
which the defendants claim a set-off 
against the amount decreed in favour of 
the plaintiffs on other items. 

The arbitrator had found that two 
sums of Rs. 5,650 and Rs. 1,000 . respec- 
tively were payable to the defendant 
Bishunath and had declared that it should 
be “ paid out of the joint income.” And 
he added that he would specify later on 
“the joint income.” 

Similarly he had found that Rs. 5,150 
was payable to Jadunath. Bishunath and 
Jadunath, each being liable to the other 
for a certain share of these debts, became 
entitled to receive from the plaintiffs, the 
sons of Gur Bakbsh, Rs. 5,S<U0. Defend- 
ants contend that they are entitled to a set- 
off as regards this sum against the amount 
decreed to the plaintiff on account of “the 
joint income ’ of the parties. The Sub- 
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ordinate Judge refused to give effect to 
the defendants’ contention, and his view 
was upheld at one stage of the case by the 
Court of the Judicial Commissioner. At 
a subsequent stage when the case came 
back to the appellate Court after the 
remand it had ordered for certain enqui- 
ries, the learned Judges who heard the 
appeal modified the view previously ex- 
pressed, and considered that having re- 
gard to the circumstances of the case, the 
Court would be justified in applying the 
principle of equitable set-off to the defend- 
ants’ claim. Their Lordships concur 
generally with the reasons given by the 
learned Judges for coming to this conclu- 
sion. 

In the result their Lordships think 
that this appeal should be dismissed with 
costs and they will hnmbly advise His 
Majesty accordingly, 
s. a. R. A ppeal dismissed. 

Solicitors for Appellants — Barrow, Ro- 
gers and Neville. 

Solicitors for Respondents — T. L. Wilson 
and Co. 

A* I* R* 1914 Privy Council* 

(From Hongkong). 

6th March> 1914* 

Lords Chancellor, Atkinson, Shaw, 
Moulton and Sumner. 

Ibrahim — Appellant 

v. 

King-Emptror — Respondent. 

(a) Jurisdiction — Foreigner — Afghan sub- 
ject of Amir of Afghanistan enlisted in British 
Indian Regiment — Supreme Court of Hong 
Kong has jurisdiction over him under 
Foreign Jurisdiction Act, 1890, S. 4, and China 
and Corea Orders in Council Arts. Ill , V , VI 
XIX, XXII, XXXV and L — Implied consent of 
Amir for jurisdiction being exercised over his 
subjects — Enlistment in army makes him a 
British Protected person "and therefore 
subject to jurisdiction — Foreigner. 

Article III of the China and Corea Order 
in Council in defining a “British subject" includes 
a "British protected person” and by Clause (b) a 
person who by virtue of the Foreign Jurisdiction 
Act 1890 or otherwise enjoys His Majesty's 
protection in China or Corea.” [P. 157, C. 2.] 

Though there may be no evidence of a treaty 
or other instrument by which th^Amir of 
Afghanistan agreed to His Majesty . Afxercising 
authority over the Amir’s subjects, ye| may be 
inferred that he consented in fact to 4 R 3 ^-enlisting 
of native Afghans in native regimgntfij and its 
consequences, namely of bringing facto 

under the authority of His Majesty! ^ 

CP. 157, C. 2.) 


Quaere Whether such enlisted Afghans 
come within the terms of Article V (4) of the 
Orders in Council as “foreigners with respect to 
whom any King whose subjects they are consents 
to the exercise of power or authority by His 
Majesty.” 

Section 4 (1) of the Foreign Jurisdiction Act 
of 1890 does not make the evidence 
of the Judge of a provincial Court inadmissible 
on the question of jurisdiction and in the absence 
of contradiction and real doubt, that evidence by 
itself satisfactorily proves the jurisdiction of the 
British Court. QP. 158, C. 1 .] 

The evidence may show that by usage, suffer 
ance or other lawful “ means”. His Majesty has 
jurisdiction in fact extending to persons of the 
class to which the party in question belongs and 
was exercised generally and not objected to by 
the foreign authorities concerned, holding office 
de facto . [P 158. C. 1 ] 

Even if there be a change in the form of Gov- 
ernment of the foreign state wherein the British 
Court is situate and the Court could take judi- 
cial notice of a political change in the neighbour- 
ing state, the evidence may be sufficient to show 
that no change in the exercise of the jurisdiction 
and no diminution of the usage or the suffer- 
ence of it had occurred in consequence. 

[P. 158, C. 1.] 

A soldier of the Crown, subject to military law, 
needs no express provision to entitle him to His 
Majesty’s protection and in virtue thereof is sub- 
ject also to British Courts. [P. 158, C. 2.J 

The words “ and not otherwise”, in Article 
V (3) of the Order do not import that if a person 
is in fact a foreigner, he can only be brought 
under the jurisdiction “in the ca^es and accord- 
ing to the conditions specified therein.” They 
are not words limiting other provisions by which 
a person is clearly brought within the jurisdic* 
tion. They mean that when a “foreigner,” as 
such is to be brought within the jurisdiction, 
that can be done only in cases and according to 
the provisions specified; but when it is as “a 
British protected person” he is brought in, the 
fact that he is a foreigner is only accidental and 
the limitation contained in the words “ and not 
otherwise does not apply.” [P. 158, C. 2.] 

(b) Practice — Precedents — English Criminal 
Law and practice are applicable to proceedings 
in the Supreme Court of Hongkong under 
Art. XXXV (2) of the China and Corea Order 
in Council with such modifications as local 
circumstances may require. 

By Article XXXV (2) of the China and Corea 
Order in Council it is provided that “ subject to 
the provisions of this order, criminal Jurisdiction 
under this order shall, as far as circumstances 
admit, be exercised on the principles of and in 
conformity with English law for the time being.” 
English Criminal law and practice theietore 
apply to the Criminal jurisdiction of the supreme 
Court with such variations as are required by 
the necessities of the local order having regard 
to the principles of British Justice. £P. 159, C. ^.J 

(c) Evidence Act. S 24 — Confession — Admis- 
sibility — Statcnu nt made by accused to a per- 
son in authority is inadmissible in evidence 
unless proved to have b en made voluntarily, 
without hope or fear — It is a rule of policy 
and the statement is looked on with suspicion 
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but there is no presumption in law that it is 
untrue. 

It is a positive rule of English Criminal law 
that no statement of an accused is admissible in 
evidence against him unless it is shown by the 
prosecution to have been a voluntary statement, 
that is, not obtained from him either by fear of 
prejudice or hope of advantage exercised or held 
out by a person in authority. [P. 160, C. 1.] 

The rule excluding evidence of statements 
made by a prisoner when induced by hope held 
out or fear inspired by a person in authority is 
a rule of policy. The law does not presume such 
statements to be untrue but from the danger of 
receiving such evidence, Judges have thought fit 
to reject it for the due administration of Justice. 
Rex. v. Warwickshall (1783) 1 Leach C. C. 263 
= 2 East. P.C. 658. Reg. v. Baldry (1852) 2 Den. 
C.C.R. 430=21 L. J. M. C. 130=5 Cox. C. C. 523 
= 16 Jur. 599 Referred to. [P. 160, C. 2 ] 

(d) Evidence Act, S. 24 — Statement by accu- 
sed induced by hope or fear is relevant and 
therefore admissible — That fact affects its 
weight and not admissibility. 

The fact that a statement was made by an accu- 
sed under circumstances of hope or fear logically 
affected the weight and not the admissibility of the 
evidence and when such objections were absent, 
the statement was long regularly admitted as rele- 
vant. 

Authorities on the question of admissibility of 
confession reviewed. 

Rex. v. Thornton (1824) 1 Moo C. C. 27. 

Rex. v Wild (1835) 1 Moo. C.C. 452. 

Reg. v. Kerr < 1837) 8 Car and P. 176. 

Reg. v. Cheverton (1862) 2 F. & F. 833. 

Reg. v. R ason (1872) 12 Cox. C.C. 228. 

Reg. v. Fennell (1880) 7 Q. B.D. 147 = 44 L.T. 
687=29 W.R. 742=50 L. J. M C. 126 = 
14 Cox. C C. 607 = 45 J. P 666 

Reg. v Brockembury 1 1893) 17 Cox. C. C. 628. 

Keg. v. Petit (1850) 4 Cox. C C. 164. 

Reg v. Berriman (1854) 6 Cox. C. C. 388. 

Reg. v Gavin (1885) 16 Cox. C. C. 656 

Reg. v Male (1843) 17 Cox. C. C. 689. 

Rex v Goddard (1896) 60 J. P. 491. 

Reg v. Millar (i895' 18 Cox. C. C. 54. 

Reg v. Histed (1898) 19 Cox. C.C 16. 

Rogers v. Hawkin (1898) 67 L. J Q. B 526 — 
62 J. P. 279=58 L. T. 655=19 Cox. C. 
C. 122 

Rex. v Best (1909) 1 K. B. 692=78 L J, K. B. 
658=25 T. L. R 280=10 L. T 622. 

Rex. v. Knight and Thayre (1905) 20 Cox. C. C. 
71 1 = 21 T. L. R 320=69 J P 108. 

Rex. v Booth and Jones (1910)5 Cr. App. 
Rep. 177. 

Rex. v Wong Chin Kwai (1908) 3 Hong Kong 
L. R. 89. 

(e) Privy Council— Ground of interference in 
Criminal matters— To justify interf erence the 
conduct of a Judge should be a violation of 
the principles of natural justice and not exer- 
cise of his discretion which under the circum- 
stances was not improper . 

If a Judge, after anxious consideration of the 
authorities, decides in accordance with a proba- 
ble opinion ” of the present law, though it is not 


actually the better opinion, such conduct is not 
“ violation of the principles of natural justice ” 
which has been said to be the ground for advis- 
ing His Majesty’s interference in criminal mat- 
ters. 

(f) Privy Council — Criminal appeals — When 
leave is granted — Similarity to applications for 
special leave — Good grounds for allowing 
appeal alone are grounds for admission and 
vice versa — Evidence to be gone into by the 
Board in criminal matters to consider irregu- 
larities as affecting them. 

The practice of the Privy Council in Criminal 
matters has been repeatedly defined . 

(1) Leave to appeal is not granted except 
where some clear departure from the require- 
ments of justice exists. 

Riel v. Queen (1885) 10 A . C. 675= 54 L. T- 339 
= 55 L.J.P.C 28=16 Cox. C.C. 48. 

Unless by a disregard of the forms of legal pro- 
cess or by some violation of the principles of 
natural justice or otherwise, substantial and grave 
injustice has been done. 

In re Dillet (1887) 12 A.C. 459 = 36 W.R. 81 = 
56 L.T. 615= 16 Cox. C.C 241. 

(2) The Board treats applications for special 
leave and the hearing of criminal appeals on the 
same footing. 

Riel v. Queen (1885) 10 A.C, 675=54 L, T. 339 
= 55 L. J P.C. 28= 16 Cox. C C. 48. 

Ex parte Deeming (1892) A.C. 422. 

(3) The Board cannot give leave to appeal 
where the grounds suggested could not sustain 
the appeal itself and conversely it cannot allow 
an appeal on grounds that would not have sufficed 
for the grant of permission to bring it. 

Thus, mere misdirection or irregularity as such 
will not suffice Ex parte Maorea (1893) A. C. 
346= 1 R. 375= 17 Cox C. C. 702 = 69 L. T. 734. 

There must be something, which deprives the 
accused of the substance of a fair trial or diverts 
the administration of law into a course which may 
be drawn into an evil precedent. 

Keg. v. Bertrand (1867) 16 L. T. N. S. 752= 
36 L. J. P. C. 51 = 10 Cox. C. C. 618 = 

1 P.C. 520=4 Moore P. C. N. S. 460=16 
W. R. 9. 


(4) The jurisdiction which the Board exercises 
in appeals in criminal matters involves a general 
:onsideration of the evidence and of the circum- 
stances of the case in order to correlate the 
irregularities complained of to the whole matter. 

(g) Privy Council — Objectionable evidence— 
Not affecting verdict of jury— Does not amount 
to miscarriage of justice. 

When the preponderance of unquestioned evi- 
dence is so great that it is highly improbable, if 
not impossible that the jury were substantially 
influenced by the objectionable evidence, the 
Board cannot conclude that there has been any 
miscarriage of justice, substantial, grave or otber- 

wise. . 

Makin v. Attorney-General for X -New South 
Wales (1894) A. C. 57=6 R. 373=36 L. 

' J. P. C. 41 = 17 Cox. C C. 704=69 L. T 
778=58 J. P. 148— Considered and dia*- 

tinguished. - nl 

Rex. v. Dyson (1908) 2 K. B. 454=99 L. T. 201 
= 77 L. J. K. B. 813— Referred to. 
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A. Romer Macklin — for Appellant. 

Robert Finlay and Hunsell — for Crown. 
Lord Sumner: —The Appellant, Ibra- 
him, is a natural-born subject of the 
/vmeer of Afghanistan, who was duly 
enlisted and enrolled on 12th January, 

1911, in the 126th Regiment of Balu- 
chistan Infantry at Quetta. He took the 
oath of allegiance to His Majesty and 
made a solemn declaration undertaking 
among other things to go wherever order- 
ed by land or sea. On 4th September, 

1912, he was a private serving with the 
detachment of that regiment which was 
encamped on Shamien or Shameen Island 
at Canton as guard of the Concession. 
On Shameen are situated the various 
European Settlements including the 
British. About 10-30 p. m. Subadar Ali 
Shafa, a native officer in the same regi- 
ment, was murdered. Ibrahim was 
charged with the crime, tried before the 
Supreme Court of Hong Kong, and con- 
victed. He was sentenced to death, but 
sentence was respited pending the hearing 
of this appeal, which is brought by special 
leave »» /oma pauperis. His grounds are 
two : first , that the jurisdiction of the 
Court was not established, and, second , 
that there was a grave miscarriage of 

ustice by reason of the misreception of 
evidence. 

The jurisdiction of the Supreme Court 
of China and Corea is conferred by the 
Foreign Jurisdiction Act, 1890, and by 
the China and Corea Order in Council, 
1904, and includes criminal jurisdiction. 
Article V provides that: “ the juri sdiction 
conferred by this order extends to the 
persons and matters following, in so far 
as by Treaty, grant, usage, sufferance or 
other lawful means, His Majesty has 
jurisdiction in relation to such matters 
and things, that is to say : 

(1) British subjects, as herein defined with- 
in the limits of this order .. .. 

“ (3) foreigners, in the cases and according to 
the conditions specified in this order and not 
otherwise ; 

*' (4j foreigners, with respect to whom any 
State, King, Chief or Government whose subjects 
or under whose protection they are, has, by any 
treaty as herein defined or otherwise, agreed with 
His Majesty for, or consents to the exercise of 
power or authority by His Majesty.” 

By Article VI it is provided that 



all His Majesty’s jurisdiction, exerciseable in China 
or Corea for the hearing or determination of crimi- 
nal or civil matters shall be exercised under 


and' according to the provisions of this Order-in- 
Counciland not otherwise.” 

The contention, therefore, is that the 
jurisdiction of the Supreme Court, con- 
ferred by and only exerciseable in ac- 
cordance with the Order-in-Council, was 
not shown to extend, and therefore 
for the purpose of this case, did not ex- 
tend to Ibrahim, who is admittedly an 
Afghan and a subject of the Ameer. 

Article III of the Order defines a 
“ British subject*’ thus : 

“ British subject includes a British protected 
person, that is to say, a person, who either {a) is 
a native of any protectorate of His Majesty and 
is for the time being in China or Corea, or 
(6) by virtue of the Foreign Jurisdiction Act, 1890, 
or otherwise eojoys His Majesty’s protection in 
China or Corea.’’ 

There was no evidence of any 
treaty or other instrument by which 
the Ameer had agreed with the Crown 
for the exercise by His Majesty of 
power or authority over his subjects ; 
but it may be reasonably inferred fromj 
the practice of enlisting native Afghans 
in Indian native regiments, whereby they 
are de fa to brought under the authority 
of His Majesty, a practice which is matter 
of public knowledge, that the Ameer does 
in fact consent to such enlistment with 
its consequences. Whether or not this 
suffices to bring such enlisted Afghans 
within the terms of Article V. (4) of the 
Order-in-Council, “ foreigners, with res- 
pect to whom any State, King, Chief or 
Government whose subjects. ..they are... 
consents to the exercise of power or 
authority by His Majesty,” it is not neces- 
sary for their Lordships now to deter- 
mine. 

The British Vice-Consul, who in Sep- 
tember, 1912 was also Acting Consul at 
Canton, is Judge of a Provincial Court, 
held at Canton under Article XIX of the 
Order, which is a Court of Record, and by 
Article XXII exercises “all His Majesty’s 
jurisdiction, civil and criminal, not under 
this Order vested exclusively in the 
Supreme Court.” He was called as a wit- 
ness at Ibrahim’s trial and deposed that the 
place of the murder was entirely within his 
jurisdiction ; that the jurisdiction exercis- 
ed at Canton on Shameen is the same 
exterritorial jurisdiction as is exercised 
throughout China by the Supreme Court; 
that it is still in force ; that “the Indian 
soldiers enjoy His Majesty’s protection 
in Shameen, Canton, and the Court exer- 
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cises jurisdiction over them” ; and that 
“consular protection extends to trying 
persons and protecting them if they are 
improperly arrested.” This evidence 
was not modified under cross examination 
or contradicted in any way by evidence 
for the defence. The witness went on to 
say that he conducted the preliminary 
examination in this case and considered 
it expedient that the case should be sent 
for trial to Hong Kong (an opinion in 
which Major Barret, commanding the 
detachment, concurred), thus satisfying 
the provisions of Article L. of the Order 
with regard to the transfer of the case 
from Shameen to Hong Kong. 

Their Lordships are of opinion that 
Section 4 (1) of the Foreign Jurisdiction 
Act, 1890, does not prevent this evidence 
from being admissible upon the question 
and that in the absence of contradiction 
and of any grounds for real doubt, His evi- 
dence by itself satisfied all the conditions of 
proof requisite to establish the jurisdiction 
of the Supreme Court at Hong Kong. It 
shows that, by usage, sufferance or other 
lawful “means”, His Majesty has jurisdic- 
tion at Canton ; that it in fact extends 
to persons of the class to which Ibra- 
him belongs ; that in the case of Ibrahim 
himself it was exercised, so far as the 
preliminary examination went ; and that 
its exercise, both generally and in this 
particular case, was suffered by the 
Chinese authorities holding office de facto , 
and that they made no objection. In- 
cidentally it disposes of a point taken in 
argument, that whatever jurisdiction may 
have been ceded, 'agreed or suffered by the 
Imperial Government of China, it could 
not be deemed to persist by sufferance or 
otherwise since recent changes in the 
constitution and form of Government of 
China took place. Even if such 
change had been proved, as it was not, or 
even if the Court could under the circum- 
stances in any way take judicial notice of 
a political change in a neighbouring State, 
this evidence was sufficient to show that 
no change in the exercise of the jurisdic- 
tion and no diminution of the usage or the 
sufferance of it had occurred. It was 
suggested that the Vice-Consul war not 
testifying to the exercise of jurisdiction 
and sufferance thereof in fact, but was 
only expressing his opinion that jurisdic- 
tion ought to extend to such a case as 
Ibrahim’s, which he said was the first 


i§i4 

case committed to the Supreme Court 
from Canton. The judges of the Supreme 
Court, on the hearing of the points re- 
served to the Full Court, did not so take 
it, neither do their Lordships, and were 
it not for the gravity and importance of 
the case they would not think it neces- 
sary to pursue this question of jurisdic- 
tion further. 

Was Ibrahim a British- protected per- 
son because, “ by virtue of the Foreign 
Jurisdiction Act, or otherwise he enjoys 
His Majesty’s protection in China?” The 
words “ or otherwise” must at least in- 
clude the operation of other statutes, Im- 
perial or Indian, applicable to the person 
in question, and the various legislative 
provisions referred to in the elaborate and 
valuable judgments in the Court below 
amply establish that, after enrolment and 
during service in the Indian army, 
Ibrahim was a soldier of the Crown and 
subject to military law while stationed at 
Shameen. That being so, their Lordships 
think that it needs no express provision 
to entitle him to His Majesty’s protection. 
When the Crown lawfully enlists in its 
forces aliens along with British subjects 
and requires of them the same service, 
loyalty and allegiance as are the duties of 
Bristish enlisted subjects, it extends to 
them the same protection in a foreign 
country, where all are serving together in 
the armed forces of His Majesty. Their 
Lordships are clearly of opinion that 
Ibrahim as of right “ enjoyed His 
Majesty's protection” in China, and in 
virtue thereof was subject also to the 
jurisdiction of the Supreme Court of China. 

Lastly, under this head reliance was 
placed on the words “ and not otherwise” 
in Article V (j) of the Order. These 
words do not import that, if a person is in 
fact a foreigner, he can only be brought 
under the jurisdiction set forth in the 
Order “ in the cases and according to the 
conditions specified therein.” They are 
not words limiting other provisions by 
which a person is clearly brought within 
the jurisdiction. They mean that when 
a “foreigner,” as such, is to be 
brought within the jurisdiction, he can 
be so dealt with only in the cases 
and according to the provisions speci- 
fied, but when a person is brought 
under the jurisdiction as “a British pro- 
tected person,” and the fact that he is a 
foreigner is only accidental, the limitation 
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contained in the words “and not other- 
wise” in Article V (3), does not apply. 

Their Lordships think it unnecessary 
further to pursue the points argued as to 
the necessity for proof of the Treaty of 
Tientsin, 1858 ; the validity of the proof 
of the Indian Army Act, 1911 (which, for 
reasons hereinafter appearing, is so 
formal a matter as to be immalerial on 
the present appeal); the conditions under 
which the Crown may enlist aliens in its 
Indian forces; and the effect of the 
preamble and recitals in the China and 
Corea Order in Council, 1904. 

The second ground for this appeal is as 
follows : — Some 10 or 15 minutes after 
Subadar Ali Shafa was shot Major Bar- 
rett, the officer commanding the detach- 
ment, who had been summoned from a 
little distance, arrived at the camp. He 
found Ibrahim in custody and in bonds, 
sitting on the step of the guard-room. 
“When I got up to Ibrahim,” says the 
Major, “ I said, 4 Why have you done 
such a senseless act ?’ I said nothing 
else. Did not threaten him in any way. 
I offered no inducement of any kind, nor 
did anybody else to my knowledge or in 

my presence when I spoke to accused 

I was sorry for him because he hadrkilled 
the Subadar .” This last observation their 
Lordships treat only as evidence of the 
way in which the question was put, tend- 
ing to show that it did not convey a com- 
mand or inducement to Ibrahim of any 
kind. In truth, except that Major Bar- 
rett’s words were formally a question 
they appear to have been indistinguisha- 
ble from an exclamation of dismay on the 
part of a humane officer, alike concerned 
for the position of the accused, the fate of 
the deceased, and the credit of the regi- 
ment and the service. To this Ibrahim 
replied in Hindustani, “Some three or 
four days he has been abusing me ; with- 
out a doubt I killed him.” 

It is argued that Ibrahim’s statement 
was inadmissible, (a) as not being a 
voluntary statement but obtained by pres- 
sure of authority and fear of consequen- 
ces; and (&) in any case as being the 
answer of a man in custody to a question 
put by a person having authority over 
him as his commanding officer and having 
custody of him through the subordinates 
who had made him prisoner, 
j On this it becomes incumbent on their 
ILordships to consider the rule of English 


criminal law applicable to such circum- 
stances. This somewhat exceptional duty 
arises because, by Article XXXV (2) of 
the China and Corea Order in-Council, it 
is provided that “ subject to the provi- 
sions of this order criminal jurisdiction 
under this order shall, as far as circum- 
stances admit, be exercised on the princi-i 
pies of and in conformity with English 
law for the time being.” There are no' 
provisions in the order material on this 
point as modifying or excluding the prin- 
ciples and practice of English law, and 
their Lordships think that the matter mayj 
be justly treated as if English criminal 
law and practice applied to the criminal 
jurisdiction of the Supreme Court at Hong 
Kong. At the same time they are not 
to be understood to decide, that such 
law and practice are in all respects and 
particulars binding on that Court, nor 
do they overlook in any way the neces- 
sary distinction that must, sometimes be 
drawn between the criminal procedure of 
a European country, whose jurisprudence 
has a defined history extending over 
many centuries, and that applicable to a 
British possession in the Far East, 
where a mixed and fluctuating population 
is subject to the administration of the 
law by European Judges, whose duty it 
is to have regard alike to the principles 
of British justice, and to the necessities, 
of local order. Nor do their Lordships 
fail to observe that the words, 44 so far as 
circumstances admit ” may well be 
applicable to such circumstances in 
the present case as the facts, that the 
facilities for formal proof of statutes 
passed and administrative orders made in 


various parts of His Majesty’s dominions 
cannot be as copious in Hong Kong as 
they are in this country, and further that 
when, as in the present case, a force 
detailed for the protection of Europeans 
resident beyond His Majesty’s dominions 
in the midst of a population, often turbu- 
lent and at the particular time disturbed 
is itself disturbed by such a crime as the 
murder of a Subadar by a native private 
in the ranks, such words may well cover 
and be designed to cover some necessary 
departure from the formalities only as 
distinguished from the essentials of Eng- 
lish justice. - 5 

It has long been established as a posi- 
tive rule of English criminal law, that no 
statement by an accused is admissible 
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in evidence against him unless it is 
shown by the prosecution to have been a 
voluntary statement, in the sense that it 
has not been obtained from him either by 
fear of prejudice or hope of advantage 
exercised or held out by a person in 
authority. The principle is as old as 
Lord Hale. The burden of proof in the 
matter has been decided by high authority 
in recent times. In Reg. v. Thompson (l), 
a case, which, it is important to observe, 
was considered by the Trial Judge before 
he admitted the evidence. There was, 
in the present case, Major Barrett’s 
affirmative evidence that the prisoner was 
not subjected to the pressure of either 
fear or hope in the sense mentioned. 
There was no evidence to the contrary. 
With Reg . v. Thompson (1), before him, 
the learned Judge must be taken to have 
been satisfied with the prosecution’s 
evidence that the prisoner’s statement 
was not so induced either by hope or 
,fear, and, as is laid down in the same 
case, the decision of this question, albeit 
one of fact, rests with the trial Judge. 
Their Lordships are clearly of opinion 
that the admission of this evidence was 
no breach of the aforesaid rule. 

The appellant’s objection was rested 
on the two bare facts that the statement 
was preceded by and made in answer to 
a question, and that the question was 
put by a person in authority and the 
answer given by a man in his custody. 
This ground, in so far as it is a ground 
at all, is a more modern one. With the 
growth of a police force of the modern 
type, the point has frequently arisen, 
whether, if a policeman questions a 
prisoner in his custody at all, the priso- 
ner's answers are evidence against him, 
apart altogether from fear of prejudice or 
hope of advantage inspired by a person 

in authority. . , 

It is to be observed that logically these 

objections all go to the weight and not 
to the admissibility of the evidence. 
What a person having knowledge about 
the matter in issue says of it is itself 
relevant to the isssue as evidence against 
him. That he made the statement under 
circumstances of hope, fear, interest or 
otherwise strictly goes only to its weight. 


(I) [1893] 2 Q. B. 12=62 L. J. M. C . ,93 

09 L. T. 22=5 R. 392=!7 c Ox C. C. 
041 = 41 W, R. 525 = 57 J. P. 312. 


In an action of tort, evidence of this' kind 
could not be excluded when tendered 
against a tortfeasor, though a jury might 
well be told as prudent men to think 
little of it. Even the rule which excludes 
evidence of statements made by a priso- 
ner, when they are induced by hope held 
out, or fear inspired by a person in autho- 
rity, is a rule of policy. “A confession 
forced from the mind by the flattery of 
hope or by the torture of fear comes in so 
questionable a shape, when it is to be 
considered as evidence of guilt, that no 
credit ought to be giveii to it.’* Rex. v. 
Warwickshall (2). It is not that the law 
presumes such statements to be untrue, 
but from the danger of receiving such 
evidence Judges have thought it better to 
reject it for the due administration of 
justice. Reg. v. Baldly (3). Accordingly 
when hope or fear were not in question, 
such statements were long regularly ad- 
mitted as relevant, though with some 
reluctance and subject to strong warn-| 
ings as to their weight. 

In the earlier part of the nineteenth 
♦century there was strong judicial autho- 
rity for admitting a prisoner’s statements, 
even though obtained by constables, who 
had him in custody, by considerable insi- 
stence in the way of interrogation Reg. v. 
Thornton (4); Rex. v. Wild (5) Reg. v. 
Kerr (6) ,* and even so late as Reg. v. 
Baldry (3), a case decided on the rule as 
to hope and fear, Parke B. observes at 
p. 445. 

"By the law of England, in order to render a 
confession admissible in evidence.it must be per- 
fectly voluntary and there is no doubt that any 
inducement in the nature of a promise or of a 
threat held out by a person in authority vitiates 
a confession. The decisions to that effect have 
gone a long way : whether it would not have been 
better to have allowed the whole to go to the jury 
it is now too late to inquire, but I think there 
has been too much tenderness towards prisoners 
in this matter. I confess that I cannot look at 
the decisions without some shame, when I con- 
sider what objections have prevailed to prevent 
the reception of confessions in evidence. ..justice 
and commonsense have too frequently been sacri- 
ficed at the shrine of mercy.” 

The law, however was considered to be 

fairly settled (see Reg. v. Cheverton (7), 

(2) [1783] 1 Leach. C. C. 263 = 2 East. P. C. 

638 

(3) [1852] 2 Den. C. C. R. 430=21 L. J.M. C. 

130=5 Cox. C. C 523=16 Jur. 599. 

(4 1 [1824] I Moo. C. C. 27. 

(5) [1835] 1 Moo. C. C. 452. 

(6) [1837] 8 Car. & P. 176. 

(7) [1862] 2 F. & F. 833. 
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and Reg. v. Reason (R), Reg. v. Fennell (9) 
and the references collected in the note to 
Reg. v. Bvackenbuvy (10). When Judges 
excluded such evidence, it was rather 
explained by their observations on the 
duties of policemen than justified by 
their reliance on rules of law ( e.g., Reg 
v. Pettit { 11), Reg. v. Berriman (12) a 
case when the accused was not yet in 
custody). 

In 1885 Reg. v. Gavin (13) re-opened these 
questions. Then A.L. Smith J., excluded a 
statement made to a constable, who ques- 
tioned his prisoner in a way that amounted 
to cross-examination. He laid it down that 
a constable has no right to ask questions 
without expressly saying that the answers 
cannot be relevant evidence. In 1893, 
Day, J., Reg v. Brackenbuvy (10) declined 
to follow this decision, in a case when 
the question and answer preceded the 
arrest, and Cave, J., in Reg v. Male (14), 
rejected a statement made by a prisoner 
in custody to a constable who had cross- 
examined him, saying merely that the 
police have no right to manufacture evi- 
dence, though in 1896, Rex v. Goddard 

(15) , he appears to have concurred in the 
admissibility of very similar matter. Two 
years later, Hawkins, J., Reg v. Miller 

(16) , allowed the accused’s answers to be 
proved against him when he had been 
cross-examined before arrest, saying that 
he did not expressly dissent from Reg v. 
Gavin (13), but that “ every case must be 
decided according to the whole of its cir- 
cumstances,” but in 1898 Reg v. Histed 

(17) , he excluded the answers of a prisoner 
in custody, on the authority of Reg v. 
Gavin (13), saying that the constable was 
entrapping the prisoner and trying by a 
trick to set a broken-down case on its 
legs again. Since then the current of 
authority has run the other way. In 
Rogers v. Hawken (18), a case of questions 

(8) [1871] 12 Cox. C. C 228. 

(9) [1880] 7 Q. B. D. 147 = 44 L. T. 687=29 W. 

R. 742=50 L. J. M. C. 126=- 14 Cox. C. C. 

607=45 J. P. 666. 

(10) [1893] 17 Cox. C. C. 628. 

(11) [1850] 4Cox. C. C 164. 

(12) [1854] 6 Cox. C. C. 388. 

(13) [1885] 16 Cox. C. C. 656. 

(14) [1893] 17 Cox. C.C, 689. 

(15) [1896] 60 J. P. 491. 

(16) [1895 18 Cox. C. C. 54. 

(17) [1898] 19 Cox. C.C. 16. 

(18) [1898 67 L. J. Q. B. 526=62 J.P. 279=58 

L.T. 655=19 Cox. C. C. 122. 

*91* K— 3* 


before arrest, a Divisional Court, consis- 
ting of Russell, L.C.J., and Mathew, J., 
Judges not prone to lean against a pri- 
soner, held that the statement was admis- 
sible and observed that “ Reg v. Male (14) 
must not be taken as laying down that a 
statement of the accused to a police const- 
able without threat or inducement is not 
admissible. There is no rule of law ex- 
eluding statements made in such circum- 
stances,” and in Rex v. Best (19), the 
Court of Criminal Appeal (including 
Channell, J.,) held that “ it is quite im- 
possible to say that the fact that a ques- 
tion of this kind has bean asked invali- 
dates the trial,” adding that Reg v. Gavin 
(13), is not a good decision. Here, how- 
ever, it is to be observed that the actual 
decision was that under the proviso of 
Section 4 of the Criminal Appeal Act, 
1907, the Court would not interfere in 
that case. It did not expressly declare 
that statements of an accused, when in 
custody, in reply to a policeman’s ques- 
tions, are always admissible evidence 
against him unless they are rendered in- 
voluntary by reason of hope or fear 
induced by a person in authority. The 
point has been before the Court of Crimi- 
nal Appeal more recently. In 1905 Reg 
v. Knight and Thayre (20), statements 
were rejected, because obtained from the 
accused before arrest by means of a long 
interrogation by a person in authority 
over him. Channel, J., adverted thus to 
the case of questions put by a constable 
after arresting — 

" When he has taken anyone into custody 

he ought not to question the prisoner I am 

not aware of any distinct rule of evidence that, if 
such improper questions are asked, the answers 
to them are inadmissible, but there is clear autho- 
rity for saying that the judge at the trial may in 
his discretion refuse to allow the answers to be 
given in evidence,” 

The same learned Judge in Rex v. Booth 
and Jones (21), in 1910 observes 

“the moment you have decided to charge him 
and practically got him into custody, then, inas- 
much as a Judge even cannot ask a question or 
a Magistrate, it is ridiculous to suppose that a 
policeman can. But there is no actual authority 
yet that if a policeman does ask a question it is 
inadmissible; what happens is that the Judge says 
it is not advisable to press the matter.” 

(19) [1909] 1 K.B. 692=78 L. J. K. B. 658 = 25 

T.L.R. 280=100 L.T. 622. 

(20) [1905] 20 Cox. C. C. 711 = 21 T.L.R. 310 = 

69 J.' . 108. 

(21) (1910] 5 Cr. App. Rep. 177. 
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and of this, Darling, J., delivering the 
judgment of the Court of Criminal 
Appeal, observes “ the principle was put 
very clearly by Channell, J.** 

The learned Trial Judge in the present 
case, in addition to the argument of 
counsel for the defence, had before him 
a case decided in 1908 by the full Court 
at Hong Kong, Rex v. Wong Chin Kwai 
(22), in which the English authorities up 
to that time were very fully examined. 
Before admitting the evidence of the ap- 
pellant’s statement he consulted Gompartz 
J., who had been a party to that decision, 
and accordingly it is clear that he admit 
ted the statement only after the fullest 
cansideration. The English law is still 
unsettled, strange as it may seem, since 
the point is one that constantly occurs in 
criminal trials Many Judges, in their 
discretion, exclude such evidence, for 
they fear that nothing less than the exclu- 
sion of all such statements can prevent 
improper questioning of prisoners by 
removing the inducement to resort to it. 
This consideration does not arise in the 
present case. Others, less tender to the 
prisoner or more mindful of the balance 
of decided authority, would admit such 
statements, nor would the Court of Crimi- 
nal Appeal quash the conviction there- 
after obtained, if no substantial miscarri- 
age of justice had occurred. If, then, a 
learned Judge, after anxious considera- 
tion of the authorities, decides in accord- 
ance with what is at any rate a “probable 
opinion ” of the present law, if it is not 
actually the better opinion, it appears to 
their .Lordships that his conduct is the 
very reverse of that “ violation of the 
principles of natural justice ” which has 
been said to be the ground for advising 
His Majesty’s interference in a criminal 
matter. If, as appears even on the line 
of authorities which the Trial Judge did 
not follow, the matter is one for the 
Judge’s discretion, depending largely on 
his view of the impropriety of the ques- 
tioner’s conduct and the general circum- 
stances of the case, their Lordships think, 
as will hereafter be seen, that in the cir- 
cumstances of this case his discretion is 
not shown to have been exercised im- 
properly. 

Having regard to the particular posi- 
tion in which their Lordships stand to 


criminal proceedings, they do not proDose 
to intimate what they think the rule of 
English law ought to be, much as it is to 
be desired that the point should be set- 
tled by authority, so far as a general rule 
can be laid down where circumstances 
must so greatly vary. That must be left 
to a Court which exercises, as their Lord- 
ships do not, the revising functions of a 
general Court of Criminal Appeal. Cliff erd 
v. King- Emperor (23). Their Lordships’ 
practice has been repeatedly defined. 
Leave to appeal is not granted “ except 
where some clear departure from the 
requirements of justice *’ exists (Riel 
v. Queen (24), nor unless “ by a 
disregard of the forms of legal 
process, or by some violation of the 
principles of natural justice or otherwise, 
substantial and grave injustice has been 
done.” In re Dtl/et (25). It is true that 
these are cases of applications for special 
leave to appeal, but the Board has repeat- 
edly treated applications for leave to 
appeal and the hearing of criminal appeals 
as being upon the same footing ( Riel’s 
case (24), Deeming Exparle (26). The 
Board cannot give leave to appeal where 
the grounds suggested could not 
sustain the appeal itself ; and con- 
versely, it cannot allow an appeal on 
grounds that would not have sufficed for 
the grant of permission to bring it. Mis- 
direction, as such, even irregularity as 
such, will not suffice Macrea Ex parte (27). 
There must be something which, in the 
particular case, deprives the accused of 
the substance of fair trial and the protec- 
tion of the law, or which, in general, 
tends to divert the due and orderly 
administration of the law into a new 
course, which may be drawn into an evil 
precedent in future Reg v. Bertrand 
(28). 

Their Lordships were strongly pressed 
in argument with the case of Makin v. 


(23) (1913) 41 Cal. 568=22 .1. C. 496=40 I. A. 

241 (P.C.). 

(24) (1885) 10 A.C. 675=54 L.T. 339=55 L.J. 

P C. 28 = 16 Cox. C.C. 48. 

(25) (1887) 12 A.C. 459=36 W.R. 81 = 56 L.T. 
615=16 Cox. C.C. 241. 

(26) (1892) A.C. 422. 

(27) (1893) A.C. 346=1 R. 375=17 Cox. C. C, 

702=69 L.T 734. • _ „ _ 

(28) (1867) 16LT. (N.S.) 752 = 36 L.J.P.C. 
51= 10 Cox. C.C. 618=1 P.C. 520 = 4. 
Moore P.C. (N.S.) 46Q=*6W.R. 9, 


(22) -,,(1908) 3 Hong Kong: L.R, 89, 


• % 

iBRAHiM V. emperor (Lord Sumner.) 


Privy Council lfii 


1914 

Attorney -General for New South Wales (29) 
in which Lord Herschell, L. C., delivered 
and elaborate exposition of the principles 
on which a Court of Criminal Appeal 
should act. Although in that case these 
.observations are technically obiter dicta, 
since the Board .held that the evidence 
complained of at the trial had been 
rightly admitted, they are most weighty 
in themselves, and they have since been 
adopted by the Court of Criminal Appeal 
in Rex. v. Dyson (30) though with some 
later qualification. In M akin's case (29 ) 
however, their Lordships had to deter- 
mine the true construction of Section 423 
of the New South Wales Act, 46 Vic No. 
17, which in defining a strictly appellate 
jurisdiction in criminal matters, provided 
“that no conviction or judgment thereon 
shall be reversed, arrested or avoided in 
any case so stated, unless for some sub- 
stantial wrong or other miscarriage of 
justice.” It was held there that to transfer 
the decision of the guilt of the accused 
from a jury, acting on oral testimony, to 
an Appellate tribunal, possessing that 
testimony only in writing, cannot be said 
to involve no miscarriage of justice, and 
hence that a Court of Criminal appeal is 
not entitled to dismiss the appeal by 
retrying the case on shorthand- notes, or 
by holding that, if the Trial Judge had 
excluded the evidence, which he wrongly 
received, the verdict would probably have 
been the same. In other words such a 
proviso is not to be construed as invest- 
ing a statutory Court of criminal review 
with the functions of the original Trial 
Judge and jury. This is a very different 
matter from the duty of this Board in 
advising His Majesty as to the exercise 
of his prerogative in relation to facts as 
they are made to appear to this Board by 
admissible material. Even in M akin's 
case (29) however, reservation was made 
of cases “Where it is impossible to 
suppose that the evidence improperly 
admitted can have had any influence on 
the verdict of the jury,” and this 
reservation is not to be taken as 
exhaustive. In England, where the 
Trial Judge has warned the jury 
Hot to act upon the objectionable 

• (29) (1894) A.C. 57 = 6 R. 373=36 L.J.P.C. 

41=17 Cox. C.C. 704 = 69 L.T. 778 = 58 
J.P. 148. 

(30) (1908) 2 K.B. 454=99 L.T. 201 = 77 

L.J.K.B. 813, • , 


evidence, the Court of Criminal Appeal 
under the similar words of the Criminal 
Appeal Act, 1907, Section 4 may refuse 
to interfere, if it thinks that the jury, 
giving heed to that warning, would have 
returned the same verdict. Rex v. Lucas 
(31), Rex v. Stoddart (32), Rex v. Norton 
(33), Rex v. Loates (34), Rex v. Wilson (35), 
or where evidence has been admitted 
inadvertently or erroneously, which is 
inadmissible but of small importance. Rex 
v. Westacott (36), Rex v. Mullins (37) or 
most unlikely to have affected the verdict, 
Rex v. Solomon (38). Where the objec- 
tionable evidence has been left for the 
consideration of the jury without any 
warning to disregard it, the Court of 
Criminal Appeal quashes the conviction, 
if it thinks that the jury may have been 
influenced by it, even though without it 
there was evidence sufficient to warrant a 
conviction. Rex v. Fisher (39). The rule 
can hardly be considered to be settled, but 
at any rate it seems to go so far as to 
substitute highly improbable ” for “ im- 
possible ” in Lord Herschell’s reservation 
above quoted. 

Their Lordships think that the jurisdic- 
tion, which they exercise in appeals in 
• criminal matters, involves a general con- 
sideration of the evidence and of the 
circumstances of the case in order to 
place the irregularities complained of, if 
substantiated, in their proper relation to 
the whole matter. The facts of the pre- 
sent case must, therefore, be stated. 
They are briefly as follows : — 

Luring the hot weather of 1912 the 
sepoys of the 126th Baluchistan Regiment 
at Shameen lived and slept a great deal in 
the open air. 

The camp was near the Central Avenue, 
shaded by trees and lit by the electric 
light standards in the Avenue. On the 
night in question the native officers, in- 
cluding Subadar Ali Shafa, were sitting in 


(31) 

1 Cr. App. Rep. 234. 




(32) 

(1909) 73 J. P. 348 = 25 

T. L. R. 

612 = 

53 


S. J. 578. 




(33) 

(1910) 2 K. B. 496=10 

12 L. T. 

926 = 

79 


L. J. K B. 756=74 J. ! 

P. 375= 

26 T. 

L. 


R. 550=54 S. J. 602. 




(34) 

(1910) 5 Cr. App. Rep. 

193. 



135) 

(1911) 6 Cr. App. Rep. 

207. 



(36) 

0 906) 1 Cr. App. Rep. 

248, 



(37) 

(1910) 5 Cr. App. Rep. 

13. 



138, 

(1909) 2 Cr. App. Rep. 

80. 



(39) 

(1910) 1 K. B. 149=102 

L # T. 111*79 

L. 


J. K.B. 187=26 T. L. 

R. 122= 

= 74 J. 

P. 


104. 
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chairs near the road. Ibrahim and three 
other sepoys were not far off in a group 
playing cards. The time was about 
10-30 p.m. The Subadar went up to them, 
accused them of gambling, searched them 
took away $ 3-80 of Ibrahim’s money and 
ordered them to be confined to the lines. 
He abused Ibrahim with offensive lan- 
guage, against which Ibrahim protested, 
and then returned to his chair. A little 
time afterwards the sentry saw a man 
going into the camp itself to the place 
where the men’s rifles were kept, and 
gave an alarm. A shot was fired, and the 
Subadar after calling to the guard to turn 
out, and walking a few steps, fell dead, a 
bullet having passed through his body. 
Almost at once a man was seen a few 
paces from the sentry, standing behind a 
tree and pointing his rifle in the direc- 
tion of the place where the native officers 
were sitting. This last significant fact 
was elicited by the jury themselves. He 
was immediately seized and proved to be 
Ibrahim. He had his own service rifle in 
his hand, identified by its number. Five 
rounds, enough to fill one clip, were 
missing from his bandolier. Four cart- 
ridges were in the magazine of his rifle, 
the bolt of which was open ; one, empty, 
and still hot, was found on the ground. 
The rifle was fouled from recent discharge. 
No one else with a rifle was seen outside 
the camp when Ibrahim was seized. 

This story, which did not depend at any 
point on the evidence of one witness only, 
was amply corroborated in various ways. 
Beyond an indefinite suggestion that 
Ibrahim had been instigated to commit 
this crime, which came to nothing the 
only attack on the witnesses was founded 
on discrepancies between them in matters 
of detail, or on the suggestion that they 
had amplified their evidence between the 
first trial, when the jury disagreed, and 
(the second. It appears to their Lordships 
that a clearer case there could hardly be, 
and that it would be the merest specula- 
tion to suppose that the jury was sub- 
stantially influenced by the evidence of 
what Ibr.ihim said to Major Barrett. If 
not impossible, it is at any rate highly 
improbable, that this should have been 
so, and when the preponderance of un- 
questioned evidence is so great, their 
Lordships cannot in any view of the 
matter conclude that there has been any 
miscarriage of justice, substantial, grave 


isi4 

or otherwise. They will humbly advise] 
His Majesty that the appeal should bel 
dismissed. ‘ ■ 

t. a. r. Appeal dismissed. 

Solicitors for Appellant : — Langlois, 
Harding, Warren and Tate. 

Solicitors for the Crown : — Sutton, 
Ommanney and Rendall. 
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Lords Moulton, Sumner and Parmoor, 
Sir John Edge and Mr. Ameer Ali. 

Stn. Manokarani Debi — Plaintiff-Appel- 
lant 

v. 

Haripada Mi t ter and others — Defend- 
ants- Respondents. 

(a) Admission — Relevancy — The relevancy of 
admission to be determined by reference to 
Evidence Act — Admission by parent in a pre- 
vious suit is not binding on son — Suing as an 
actual reversioner — Hindu Law — Reversioner, 

Admission made by parents in a previous suit 
cannot be used against the sons where the latter 
are suing as reversioners to a Hindu widow’s 
estate and so in no sense derives their interests 
from their parents who cannot be regarded as 
expressly or impliedly authorised by them to 
make the admission. [P. 165, C. 1.] 

(b) Laches — Delay in suit by reversioner 
— Suit in time — Delay explained — No prejudice 
to suit. 

Considerable delay in the institution of a suit 
for possession by a reversioner cannot prejudice 
the plaintiff's claim if the suit is in fact within 
time and the delay is satisfactorily explained. 

[P. 165, C. 2.J 

Facts: — The suit was for possession. 
Ram Bullab Bose, the owner of No. 26, 
Prinsep Street, Calcutta, died in 1857 and 
was succeeded by his only son Loke 
Nath, who died in 1*66 while still a 
minor. Thereupon, Monmohini, Ram 
Bullab’s widow succeeded to the property 
as heiress to her son Monmohini, on 21st 
December 1867 executed a deed by which 
she purported to convey the property to 
one Juggo Lall Dubey who died after- 
wards, leaving the defendant in the pre- 
sent suit his heiress-at-law. Monmohini 
died on 26th February ltt96 and the pro- 
perty devolved on the plaintiffs as rever- 
sionary heirs of Loke Nath. 

The defendant pleaded that the*, .con- 
veyance was for legal necessity and that 
the purchaser acted in good faith and 
used reasonable care. 
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The Trial Judge, Stephen, J., of the 
Calcutta High Court, decided in defend- 
ant’s favour. On appeal the High 
Court reversed this decision. The fol- 
lowing are the material portions of the 
judgment : — 

Though oral evidence was adduced the 
learned Judge placed no reliance on it for 
he held that it gave “ very little basis for 
the defendants’ case that Monmohini sold 
this property for necessity,” and he, 
therefore, directed his attention to the 
documentary evidence on which alone his 
conclusion rests. I accept the learned 
J udge’s appreciation of the oral evidence, 
and I, therefore, will, as he did, consider 
whether the documentary evidence suffices 
to establish the defendants’ case. What 
principally impressed the learned Judge 
was an affidavit made in a suit brought 
by one Chuna Mull against Monmohini 
which he admitted, notwithstanding the 
plaintiffs* objection, as an admission “re- 
garding the parents as the guardians of 
the plaintiffs and so capable of making 
admissions against their interests on their 
behalf.’* But the relevancy of an ad- 
mission must be determined by reference 
to the terms of the Evidence Act, and I 
can find nothing in that Act which sup- 
ports the view of the learned Judge. 

The present plaintiffs in no sense derive 
their interest in the subject-matter of the 
suit from their parents, nor can their 
parents be regarded as having been ex. 
pressly or impliedly authorized by them 
to make the admission. I, therefore, hold 
that the affidavit is not admissible in 
evidence against the plaintiffs. 

Then what else is there in the case on 
which to rest the defendants’ claim ? 
There is no proof of an entry in any 
family books of account, for none are 
produced. The absence of their books 
might, if unexplained, excite a certain 
amount of suspicion against the plaintiffs, 
but the suggestion made by Pulim 
Behary, one of the plaintiffs, in explana- 
tion of their disappearance evidently im- 
pressed Stephen, J., favourably and I see 
no reason for not accepting it. 

In the conveyance to J uggoo Lai the 
existence of two debts is no doubt asserted, 
but the authorities show that this is not 
proof, and beyond this there is no other 
document on which reliance has been 
placed either by Stephen, J., or by Coun- 
sel before us. 
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Nor is the meagreness of the evidence 
adduced on her behalf the only difficulty 
in the defendant’s way. 

In 1857 Jadunath Mitter presented a 
petition to the Court for the grant to him 
of Letters of Administration to the estate 
and effects of Ram Bullab Bose during 
the minority of his cousin, Loke Nath, 
and in that petition it is alleged that Ram 
Bullab left company’s paper belonging to 
him. But neither in this petition nor in 
the accounts filed by Jadunath Mitter as 
administrator is there any trace of this 
debt. 

Then again the petition for a certificate 
of guardianship to her son Loke Nath 
presented by Monmohini in 1866 shows 
that Ram Bullab left property including 
two money-lending businesses, one in 
Calcutta and the other at Sanamoye, and 
this agrees with the evidence of the de- 
fendant’s own witnesses, Kedar Nath 
Mozumdar and Anundo Chander Chat- 
terjee, that Ram Bullab when he died 
was a man of some means. 

Then the sale was after the death of 
Loke Nath, and more than ten years 
after the death of Ram Bullab and the 
purchase-money was only Rs. 2,500. 

It is true that in the conveyance Mon- 
mohini is said to have been identified by 
her sons in-law, but the suggestion on 
the part of the plaintiff is that it was the 
extravagance of one of them, Dwarka 
Nath that led to the sale, and it was 
elicited in the cross examination of Kedar 
Nath that he was very extravagant and 
was constantly going to Monmohini for 
money, and it is further shown that 
Dwarka Nath had something to do with 
the handling of the purchase money. 

It is true that there has been consider 
able delay in the institution of this suit 
and this delay appears the greater because 
of the length of time that elapsed before 
the revision fell in. But it is not usual 
for a reversioner to sue during the life- 
time of the widow and in fact this suit 
is within time. The delay that has 
occurred since the widow’s death has 
been reasonably explained as attributable 
to the pendency of another suit and the 
lack of means to meet the expenses of the 
litigation. 

The conclusion then to which I come 
is that the defendant has failed to prove 
the existence of legal necessity, nor has 
it been shown that the purchaser used 
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reasonable care to ascertain the existence 
of such legal necessity or acted in good 
faith. The appeal, therefore, should, in 
my opinion, be allowed and a decree pass- 
ed that the defendant do put the plaintiff 
in possession of the property. There 
must also be a decree for mesne profits in 
accordance with Order XX, Rule 12, and 
form 23, in Schedule D, that is to say, an 
inquiry as to mesne profits for three years 
prior to the institution of the suit and 
also from the institution of the suit until 
delivery of possession or the expiration 
of three years from the date of the decree, 
whichever event first occurs. Defendant- 
respondent to pay plaintiff appellants’ 
cost of suit and appeal. The costs of the 
inquiry will be reserved. 

The present appeal to the Privy Coun- 
cil was then preferred. 

Upjohn and A. M. Dunne — for Appel- 
lant. 

DeGruythev and Dube — for Respond- 

ent. 

Lord Moulton : — Their Lordships 
have had the case on behalf of the Appel- 
lant very fully and forcibly put before 
them, and their attention has been called 
to the judgment of the Judge at the trial, 
and to the judgment of the High Court 
in its appellate jurisdiction. They are 
of opinion that the latter judgment, from 
which this Appeal is brought, is a judg- 
ment based upon proper principles and 
upon a due appreciation of the evidence 
in the case, and they can see no reason 
for differing from it. They will there- 
fore humbly advise His Majesty that the 
appeal ought to be dismissed, and the 
appellant must pay the costs. 

T. a. R. Appeal dismissed . 

Solicitors for Appellant — Watkins and 
Hunter. 

Solicitors for Respondents — W. W. Box 
and Co. 


A- I- R- 1914 Privy Council* 

(From Canada). 

22nd October, 1914* 

Viscount Haldane L. C., Lord 
Moulton Lord Sumner, Sir Charles 
Fitzpatrick, and Sir Joshua Williams. 

Attorney General for the Province of 
Alberta — Appellant. 

v. 

Attorney-General for the Dominion of 
Canada— Respondent. 


isii 

Canadtan Pacific Railway Company — 
Intervenants. 

On Appeal from the Supreme Court of 

Canada. 

(a) Reference — Supreme Court Act, S. 60 — 
Variations in questions referred under— Jo be 
permitted cautiously when they cast light on 
amended provisions and not for hypothetical 

alterations. 

Great care should be exercised in permitting 
questions referred to the supreme Court, more 
especially when they come up on appeal, unless 
the questions relate to matters in their nature 
severable and the answers given may cast light 
upon tne effect of the deletion or alteration of 
parts of the provisions the validity of which is 
being considered. But counsel should not be 
permitted to vary questions by hypothetical limi- 
tations not to be f jund in the provisions themsel- 
ves or in the questions relating to them. 

[P. 168, C. 2] 

(b) Ultra vires — Canada — Legislative powers 
of Dominion under British No-th America 
Act. 1867 (30 & 3/ Viet. C 3 ) Ss. 97 'sub-S. (29) 
92, sub-S. 10 (a) & (c) overlaps power of provin- 
cial legislature under Alberta Railway Act 
(Stat. of Alberta 1907 C.8), S . 82, sub-S. J— Pro- 
vincial Railways taking lands of Dominion 
Railway is ultra vires — Provision is made for 
application in suitable cases to Board of Rail- 
way Commissioners under Railway Act. i/?. S. 
Can., 1906 C 37) S. 8. 

By Section 91, sub- Section (29) and Section 92 
10 'a) and (cl the provincial legislature has no 
power to effect by legislation the line or works 
of a Dominion Railway. ( Canadian Pacific 
Ry Co. v. Corporation of the Parish of Notre 
Dame De Bousecourse (1) and Madden v. 
Nelson and Fort Shepherd Ry. Co. (2l (applied ) 

[P. 168, C l ] 

The Albert Railway Act, Section 82, sub-Sec- 
tions I and 2, provides that .a railway company 
authorised by that act, may subject to certain 
conditions, take possession of, use or occupy the 
lands belonging to any other railway company 

Section 7 of C. 15 of 1912 amended the Albert 
Railway Act of 1907, by adding sub Section 3, to 
Section 82 purporting to extend and apply its 
provisions to lands of every railway company 
authorised otherwise than under the legislative 
authority of the province "in so far as the taking 
of such lands does not ’ unreasonably 1 interfere 
with the construction and operation” of the rail- 
way whose lands are taken. 

Held. (1) Section 7 of C. 15 of 1912 was ultra 
vires of the Alberta Legislature and would not 
become intra vires if the word ‘unreasonably ’ 
were struck out of the section. [P 168, C. lj 

(2) The inconvenience caused by the exclusive 
right of the Parliament of Dominion to legislate as 
to the physical Track and work of Dominion rail- 
way is remedied by the administrative provisions. 
By Section 8 of the Railway Act of the Dominion, 
provincial railways desiring to cross a Dominion 
railway have a locus standi to apply to the Board 
of Railway commissioners whose function is fo 
permit and regulate such crossings under suitable 
circumstances and with proper precautions for 
the benefit of the public. CP. 169, C. 1 & 2.J 
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R. B . Finlay , S. R. {of the 

Canadian Bar) and Geoffrey Laivrcnce — 
for Appellants. 

E. L. Newcomhe {of the Canadian Bar) 
and Raymond Asquith — for Respondents. 

E. Laflen — the Intervenants. 

Lord Moulton:— The present appeal 
relates to two questions which were re- 
ferred by H. R. H. the Governor in 
Council for the hearing and consideration 
of the Supreme Court of Canada pursuant 
to Section 60 of the Supreme Court Act. 
These questions relate to the validity of 
Section 7 of Ch. 15 of the Acts of the 
Legislature of the Province of Alberta of 
1912, instituted “ an Act to amend the 
Railway Act.” 

Prior to the passing of the above Act, 
Section 82 of the Alberta Railway Act of 
1907 stood in the following form : 

“ The company may take possession of, use or 
occupy any lands belonging io any other railway 
company, use and enjoy the whole or any poriion 
of the right of way, tracks, terminals, stations, or 
station grounds of any other railway company, 
and have and exercise full right and powers to 
run and operate its trains over and upon any 
portion or portions of the railway of any other 
railway company, subject always to the approval 
of the- Lieutenant-Governor in Council first 
obtained, or to any order or direction which the 
Lieutenant Governor in Council may make in re- 
gard to the exercise, enjoyment, or restriction of 
such powers or privileges.” 

Sub-Section (2) — 

“Such approval may be given upon application 
and notice, and after hearing the Lieutenant-Gov- 
ernor-in Council may make such order, give such 
directions, and impose such conditions or duties 
upon either party as to the said Lieutenant Gov- 
ernor-in Council may appear just or desirable 
having due regard for the public, and all proper 
interests and all provisions of the law. at anytime 
applicable to the taking of land and their valua- 
tion, and the compensation therefor and appeals 
from awards thereon shall apply to such lands, 
and in cases under this section where it becomes 
necessary for the company to obrain the approval 
of the Board of Railway Commissioners for 
Canada, it shall do so in addition to otherwise 
complying with this section." 

By Section 7 of the amending Act of 
1912 the following sub-section was added 
to Section 82 above referred to : — 

Sub-Section (3) — 

‘ The provisions of this section shall extend and 
apply to the lands of every railway company or 
person having authority to construct or operate a 
railway otherwise than under the legislative 
authority of the Province of Alberta in so far as 
the taking of such land does not unreasonably 
interfere with the construction and operation of 
the railway or railways constructed and operated 
or being constructed and operated by virtue of or 
under such other legislative authority.” 
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The questions referred to the Supreme 
Court of Canada were as follows: — 

(1) "Is Section 7 of Chapter 15 of the Acts of 
the Legislature of Alberta of 1912 instituted ‘An 
Act to amend the Railway Act* intra vires of the 
Provincial Legislature in its application to railway 
companies authorized by the Parliament of 
Canada to construct or operate railways ?” 

(21 “If the said section be ultra vires of the 
Provincial Legislature in its applicaiion to such 
Dominion Railway Companies, would the section 
be intra vires if amended by striking out the 
word * unreasonably ’?” 

At the hearing before the Supreme 
Court of Canada, it would seem that, by 
consent of counsel representing the 
Dominion Government and the Province 
of Alberta respectively, a third question 
was submitted to the Court for hearing 
and consideration. It was hypothetical 
in form and no answer was given to it by 
Supreme Court. Their Lordships do not 
consider that this question should be re- 
garded as forming part of the questions 
referred to the Supreme Court by H.R.H. 
the! Governor in Council, or that it is 
included in the present appeal. No 
attempt was made to argue it at the hear- 
ing, and their Lordships do not propose 
to take further notice of it. 

By Section 92 (10) of the British 
North America Act, 1867, it is en- 
acted as follows: — Section 92, “In 
each Province the Legislature may 
exclusively make laws in relation to 
matters coming within the class of sub- 
jects next hereinafter enumerated, that is 
to say : — 

Sub-Section 10 — 

“Local works and undertakings other than such 
as are of the following classes : — 

(a) Lines of steam or other Ships, Railways, 
Canals, Telegraphs and other works and under- 
takings connecting the Province with any other or 
others of the Province or extending beyond the 
limits of the Province. 

(c) Such works as, although wholly situate 
within the Province, are before or after their 
Execution declared by the Parliament of Canada 
to be for the general advantage of Canada or for 
the advantage of two or more of the Provinces." 

By Section 91 (29) of the British North 
America Act, 1867, it is enacted as 

follows: — Section 91 It is hereby 

declared that (notwithstanding anything 
in this Act) the exclusive legislative 
authority of the Parliament of Canada 
extends to all matters coming within the 
classes of subjects next hereinafter enu- 
merated ; that is to say : — 

e * 1- i H * V. k-L. 

cl N * V ^ _• 

° V.Oi Hi.**' 

_ . . - * a . % **t*mirl J 
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Sub-Section (29) “ Such classes of sub- 
jects as are expressly excepted in the 
enumeration of the classes of subjects by 
this Act assigned exclusively to the 
Legislatures of the Provinces.” 

It has never been doubted that these 
words refer to and include Railways such 
as are mentioned in 92 (10) (a) and (c) 
above quoted. Indeed the language 
seems to point to 92 (10) so expressly that 
the contention is frequently heard that it 
is intended to refer to it solely. It is not 
necessary to decide such points in the 
present case. It suffices to say that 
Railways such as are described in ^2 (10) 
(a) and (c) come under the exclusive 
legislative authority of the Parliament of 
Canada. The Provincial Legislature 
therefore has no power to affect by legis- 
lation the line or works of such a Railway. 
If authority were required for so plain 
and evident a conclusion from these 
statutory provisions, it is to be found in 
the judgments of their Lordships in the 
cases of Canadian Pacific Ry. Co. v Cor- 
poration of the Parish of Notre Dame de 
Bonsecours (1) and Madden v. Nelson and 
Fort Sheppard Ry. Co. (2'. 

The provision of Section 82 of the Alberta 
Railway Act, 1907, do not in the opinion 
of their Lordships necessarily clash with 
these rights of legislation which thus ex- 
clusively belong to the Dominion Parlia- 
ment, for it is possible to give to the 
words “Railway Company” the limited 
meaning of a company owning and operat- 
ing a Railway situated entirely within 
the Province, and to that extent the legis- 
lation is ultra vires. But sub-Section 3, 
which was added by the Act of 1912 and 
the validity of which is under considera- 
tion, expressly extends Section 82 so as to 
make it apply to a Dominion Railway. 
With this addition the provisions of Sec- 
tion 82 of the Railway Act, 1907, of the 
Legislature of Alberta unquestionably 
constituted legislation as to the physical 
construction and use of the track and 
buildings of a Dominion Railway, and 
that of a serious and far-reaching charac- 
ter. Their Lordships have no hesitation 
therefore in pronouncing that sub-Section 
3 is ultra vires of the Alberta Legislature. 

They are further of opinion that it 
would not become intra vires if the word 
“ unreasonably ” were struck out of the 

(1) [1899] A.C. 367. 

(2) [1899] A.C. 626. 


section. It would still be legislation as 
to the physical tracks and works of the 
Dominion Railway, and as such would be 
beyond the competence of the Provincial 
Legislature. These are matters as to 
which the exclusive right to legislate has 
been accorded to the Parliament of the 
Dominion, so that the Provincial Legis- 
latures have no power of legislation as to 
them, and this holds good whether or 
not the legislation is such as might be 
considered by juries or judges to be 
reasonable. 

It was no doubt due to the almost 
self-evident character of these proposi- 
tions that at the hearing of the appeal 
before their Lordships but little at- 
tempt was made to support the validity 
of sub-Section 3 in its entirety. To judge 
by the reasons given by the learned 
Judges of the Supreme Court in their 
judgments it would seem that much the 
same course was adopted in the argu- 
ment before the Supreme Court. The 
true aim of the discussion seemed rather 
to obtain the opinion of the Court and of 
their Lordships upon hypothetical varia- 
tions of the section which would have 
the effect of limiting its application. 
Indeed, in the hearing before their Lord- 
ships’ counsel for the appellants practi- 
cally confined their argument to the single 
case of a provincial railway crossing the 
track of a Dominion Railway. Their 
Lordships are of opinion that great care 
should be exercised in permitting ques- 
tions thus referred to the Supreme Court 
to be varied, more especially when those 
questions come up on appeal for decision 
by their Lordships. It may no doubt 
happen that the questions relate to mat- 
ters which are in their nature severable, 
so that the answers given may cast light 
upon the effect of the deletion or altera- 
tion of parts of the provisions the validity 
of which is being considered. But their 
Lordships do not desire to give any coun- 
tenance to the view that counsel may vary 
the questions by hypothetical limitations 
not to be found in the provisions them- 
selves or in the questions that relate to 
them. 


In the present instance, however, the 
:ase chosen by counsel for the appellants 
is the subject of their arguments has no 
loubt strong claims for separate conside- 
ration, inasmuch as it is doubtless the 
;ase which was mainly present to tho 
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mind of the Provincial Legislature when 
considering sub-Section 3. It has refer- 
ence to the circumstances under which 
exclusive power of Parliament to legislate 
as to; Dominion Railways appears to ope- 
rate most harshly on the freedom of action 
of the Province. It was urged with great 
force that if the Provinces had no power 
to authorize their railways to cross the 
tracks of Dominion Railways they might 
theoretically be placed in a position of 
great difficulty. Regarded in the abstract 
it might be possible for a tract of country 
situated in a province to be surrounded by 
Dominion Railways in such a way that 
unless crossings were permitted a provin- 
cial railway situated within the tract 
would be completely isolated and cut off 
from access to other portion of the pro- 
vince. But the difficulty is essentially 
administrative, and not one that could be 
cured by any decision as to constitutional 
rights. It is scarcely too much to say that 
it would not be practicable to frame the 
actual claim of the province in the 
present case in such a way that it could 
be a constitutional right possessed by a 
province. Even their own counsel ad- 
mitted that the province could not give to 
one of their Railways the right to cross a 
Dominion Railway at any place or in any 
specific way chosen by them. They ad- 
mitted that the place and manner must 
be subject to the approval of the Railway 
Board, a body created by . a Dominion 
Statute in the year 1903, whose powers 
depend on a Dominion Railway Act. 
How could a constitutional right be 
measured or defined by the views or 
decisions of such a body — one which did 
not exist when the constitution was 
created ? 

It is therefore not in abstract constitu- 
tional rights but in administrative provi- 
sions that the remedy must be sought for 
the inconveniences which in the abstract 
might flow from the fact that the exclu- 
sive power of legislating as to Dominion 
Railways is vested in Parliament. And 
in this respect the present form of the 
Dominion Railway legislation indicates 
and in their Lordships’ opinion provides 
an effective remedy. By Section 8 of the 
Dominion Railway Act, Parliament treats 
in a special manner, the crossing of the 
Dominion Railways by Provincial Rail- 
ways. These portions of the Provincial 
Railways are made subject to the clauses 
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of the Dominion Railway Legislation, 
which deals also with the crossing of two 
Dominion Railways, so that the Provincial 
Railways are in such matters treated 
administratively in precisely the same 
way as Dominion Railways them- 
selves. The Parliament of the Domi- 
nion is entitled to legislate as to 
these crossings because they are upon 
the right of way and track of the Domi- 
nion Railway as to which the Dominion 
Parliament has exclusive rights of legis- 
lation, and moreover, as the Provincial 
Railways are there by permission and not 
of right, |they can fairly be put under 
terms and regulations. • But Section 8 of 
the Railway Act of the Dominion and 
the clauses which are by it made binding 
on any Provincial railway crossing a 
Dominion Railway appear to their Lord- 
ships to indicate that it is part of the 
functions of the Railway Board to per- 
mit and to regulate such crossings. They 
are left unfettered as to whether they 
will permit such crossing to be at any 
particular spot or to be carried out in 
any particular way, and this jurisdiction 
is essential to them as guardians of those 
powers of construction and operation of 
Dominion Railways which are necessary 
for their existence and efficiency. But 
these powers of permitting crossings by 
Provincial Railways under suitable 
circumstances and with properprecautions 
have not been given to them idly and for 
no purpose. They bring with them the 
duty of using those powers for the bene- 
fit of the public whenever an occasion 
arises where they can be wisely used. 

By these provisions the Dominion 
Legislation has in their Lordships* opi- 
nion given to Provincial Railways desiring 
to cross a Dominion Railway all the locus 
standi which they need for making an 
application to the Railway Board for per- 
mission to do so. The Railway Board is 
bound to exercise these powers given to 
it just as much as all other powers given 
to it so as to advance the best interests 
of the public. In this way the legitimate! 
claims of provincial railways to obtain! 
facilities for crossing Dominion railways 
are in fact met as fully as is practicable, 
and this without risking the chaos of 
overlapping legislative powers. 

Their Lordships are therefore of opi- 
nion that both the questions submitted 
to the Supreme Court of Canada should 
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be answered in the negative and that the 
decision appealed from was correct. 
They will accordingly humbly advise 
His Majesty that this appeal should be 
dismissed, but without costs. 

t. a. R. Appeal dismissed. 

Solicitors for Appellant — Blake and 
Redden. 

Solicitors for Respondent — Charles Rus- 
sell and Co. 

Solicitors for Intervenants — Lawrence 
Jones and Co. 


* * A. I. R- 1914 Privy Council. 

(From Canada.) 

16th November* 1914- 

Lords Moulton, Parker of 
Waddngton and Sumner. 

Mildred Howard — Appellant 

v. 

William Miller and another — Respond- 
ents. 

On Appeal From The Supreme Court 

of Canada. 

•• [Registration Act,S. 49] — British Colum- 
bia — Land Registry Act ( Ch . 23 British Colum- 
bia Statutes 1906), Ss. 15,24, 25 ,29 ,7 5 , 92 and 116 
— Registration of titles to land in absolute fee 
is prima facie evidence of title which is rebutted 
by admission of the title of the true owner — 
Admissibility in evidence and value of unre- 
gistered conveyance — Nature and extent of a 
“ charge" registered under the Act — No right 
of specific performance against true owner not 
a Party to the agreement of sale — Counter-claim 
and Rectification of the Register. 

The respondents (the second respondent being 
a sub-purchaser) claim specific performance of 
an agreement to sell land entered into by a regis- 
tered owner of “an absolute fee” under Section 
15 of the Land Registry Act (Stat. of Brit. Co. 
1906 C. 23), the agreement being entered as a 
" charge ” upon the land under Section 25 of the 
Act. The appellant was entitled to the same land 
unless precluded by the Act, under an unregis- 
tered conveyance made by the vendor, the regis- 
tered owner of the “absolute fee” before the 
registration of the “charge,” The respondents 
claimed specific performance of the agreement 
against the vendor and the appellant and the ap- 
pellant as the true owner counter-claimed for a 
declaration of her title and rectification of the 
register. At the trial, the unregistered conveyance 
was put in and evidence tendered of the admis- 
sion of the title of the appellants by the vendor 
who did not defend the counter-claim — 

Held, (I) The appellant not being a party to 
the agreement of sale, her rights as true owner 
could not be taken away. CP* 1 0, C. 2.J 

(2) The admission of the appellants' title by the 
registered owner rebutted the presumption of the 
prima facie title of the vendor under Sections 15 


and 24 of the Act, although the unregistered con- 
veyance was inadmissible in evidence under Sec- 
tion 75. [P. 173, C. 1] 

(3) The respondents were in effect the pur- 
chasers of an interest commensurate with the 
relief which equity would give by way of specific 
performance of the agreement and the appellant 
were entitled to adduce the deed as a material 
ci»cumstance for deciding the extent to which 
specific performance ought to be granted. 

[P. 173, C. 1J 

(4) Consequently, specific performance should 

be decreed against the vendor for conveying an 
interest which she had not and which she could 
not convey. [P 173. C. 2 ] 

(5) The appellant was entitled to a declaration 
that notwithstanding the entry in the register, she 
is absolutely entitled to the land and the register 
should be rectified accordingly [P. 173, C. 2.] 

(b) Specific performance — Against non-party 
cannot be granted. 

No specific performance can be decreed against 
person who was not a party to contract or who 
had not authorised the making of the contract on 
his behalf. [P. 170, C. 2.] 

Owen Thompson and V. Laursen {of the 

Canadian Bar ) — for Appellants. 

E. P. Davis and M . M . Macnaghten — 
for Respondent. 

Lord Parker : — In this case the plaint- 
iffs claim specific performance of an 
agreement, dated 1st June, 1908, and 
made between the defendant Mary Jane 
Sheard of the one part and {he plaintiff 
Miller of the other part, whereby the 
defendant Mary Jane Sheard contracted 
to sell, and the plaintiff Miller to pur- 
chase, some 4*14 acres of land in the 
Vancouver District in British Columbia. 
The plaintiff Nicholson is made a co- 
plaintiff as sub-purchaser of the property 
from the plaintiff Miller. The defendant 
Mildred Howard is joined as co- defend- 
ant on the ground that she claims an 
interest in the property adversely to her 
co-defendant. In their Lordships’ opi- 
nion this joinder is misconceived and the 
judgment given at the trial, and confirm- 
ed on appeal, for specific performance 
against the defendant Mildred Howard 
and the vesting of her interest in a trus- 
tee for the plaintiffs is erroneous and 
cannot be sustained. There is no equi- 
table principle by virtue of which land 
can be taken away from the true owner 
under colour of specific performance of a 
contract to which he was not a party 
and which he did not authorize to be 
made on his behalf. The action should 
have been dismissed with costs so far as 
the defendant Mildred Howard was con- 
cerned. 
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So far the case presents little difficulty, 
but there is a more important question 
which must be decided before this appeal 
is finally disposed of. Besides resisting 
the claim for specific performance as 
against her, the defendant Mildred 
Howard set up her own title to the pro- 
perty. She was, she said, entitled to it as 
heiress-at-law of the late Harry Howard, 
the former husband of the defendant Mary 
Jane Sheard, subject, nevertheless, to the 
dower interest of her mother, the last- 
named defendant, and she counter claim- 
ed against the'plaintiffs and her co-defend- 
ant for a declaration to that effect, with 
certain consequential relief. The defend- 
ant Mary Jane Sheard did not defend 
the counter-claim which against her must 
be taken as admitted. As against the 
plaintiffs, however, who did defend the 
counter-claim, the defendant Mildred 
Howard was put to the proof of her title. 
In order to prove it she put in three in- 
dentures. First, she put in an indenture 
dated 23rd August, 1 893, whereby a cer- 
tain block of land, of which the 4-14 
acres in question formed part, was con- 
veyed to Harry Howard and his wife, the 
defendant Mary Jane Sheard, in fee 
simple, as joint tenants. Secondly, she 
put in an indenture dated 14th June, 1905, 
whereby Harry Howard conveyed to his 
wife the defendant Mary Jane Sheard, an 
undivided moiety of the whole block in 
fee-simple, thus vesting the whole block 
in her. Thirdly, she put in an indenture 
also, dated 14th June, 1905, whereby the 
defendant Mary Jane Sheard conveyed to 
H ary Howard the entirety of the 4- 14 
acres in question. The two deeds of 14th 
June, 1905, in fact operated as a parti- 
tion of the block between husband and 
wife. 

The indentures above referred to, if 
admissible in evidence, are, in their Lord- 
ships’ opinion, sufficient proof of the title 
set up by the defendant Mildred Howard, 
but the plaintiffs contend that the second 
indenture of 14th June, 1905, is not 
admissible in evidence against them, 
because of the provisions of Section 75 
of the Land Registry Act (Chapter 23 
of the Statutes of the Province of British 
Columbia, 1906), being an Act consoli- 
dating the existing statutes as to the 
registration of titles to land. 

On reference to this statute it will be 
found that it contemplates and p uvides 


for four registers. First, there is a Regis- 
ter of Indefeasible Fees. A certificate 
of title to an estate so registered is, as 
long as it remains uncancelled, conclusive 
evidence against all the world that the 
holder is entitled to the estate mentioned 
in the certificate (Sections 15, 16, and 81). 
Secondly there is a Register of Absolute 
Fees. The registered owner of an abso- 
lute fee is to be deemed to be the prim a 
facie owner of the land referred to in the 
register for such an estate as he 
legally possessed therein subject only 
to such registered charges as appear 
existing thereon, and to the rights 
of the Crown (Sections 15 and 24). The 
certificate of title is not conclusive but 
only pviyna facie evidence of the title of 
the registered owner. It is to be observed 
that nothing less than a legal fee-simple 
can be registered as an absolute fee. 
Thirdly, there is a Register of Charges 
(Section 25), that is, according to the 
definition clause (Section 3), any less 
estate than an absolute fee, and any equi- 
table interest in land, and any incum- 
brance Crown debt, judgment, mortgage, 
or claim to or upon any real estate. The 
registered owner of a charge is to be 
deemed to be pvima facie entitled to the 
estate or interest in respect of which he is 
registered, subject only to such registered 
charges as appear existing thereon and 
to the rights of the Crown (Section 29). 
The certificate of title is not conclusive 
but only pviyna facie evidence of the title 
of the owner of a registered charge. It 
is to be observed that an applicant for the 
registration of a charge has in his appli- 
cation to state the nature of the charge 
in respect of which he requires registra- 
tion (Form D in Schedule I to the Act,) 
and the register has also to state the nature 
of the registered charge tForm E, same 
schedule). 

Lastly, there is, under Section 116, a 
register in which are entered copies of all 
instruments affecting land. Section 74 of 
the Act provides that no instrument exe- 
cuted after and taking effect after 30th 
June, 1905, and no instrument executed 
before 1st July, 1905, and taking effect 
after 30th June, 1905, purporting to trans- 
fer, charge, deal with, or affect land or 
any estate or interest therein (with an 
imm ■ ' erial exception) shall pass any 
estate or interest, either at law or in 
equity, in such land, until the same shall 
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have been registered in compliance with 
the provision of the Act; and Section 75 
provides that instruments executed before 
and taking effect before 1st July, 1905, 
transferring, charging, dealing with, or 
affecting land or any estate or interest 
therein, unless registered before the said 
date (with an immaterial exception), shall 
not be receivable by the Court or any 
Court of law or any registrar or examin- 
er of titles as evidence or proof of the title 
of any person to such land as against the 
title of any person to the same land re- 
gistered on or after 1st July, 1005, ex- 
cept in an action before the Court ques- 
tioning the registered title to such land 
on the ground of fraud wherein the re- 
gistered owner has participated or collud- 
ed. This section, in their Lordships’ 
opinion, imposes a penalty on non-regis- 
tration of an instrument by rendering 
such instrument inadmissible in evidence 
in certain cases, but has no further 
operation. 

Returning to the facts of this case it ap- 
pears that, after Harry Howard’s death, 
the second deed of 14th June, 1905, came 
into possession of the defendant Mary 
Jane Sheard, and that on 30th July, 1907, 
she took both the deeds of 14th June, 1905, 
to the Land Registry Office in Vancouver 
for registration. What happened in the 
office is obscure, but, owing possibly to 
some misconception on the part of the 
registrar, the defendant Mary Jane Sheard 
ultimately signed an application prepared 
by him declaring she was owner of the 
land in question, and claiming to have it 
registered in her name in the Register of 
Absolute Fees, and obtained such regis- 
tration ; the second deed of 14th June, 
1905, being absolutely ignored, though 
the registrar had possession of it and 
ought to have been aware of its effect. In 
this, if there was no fraud, there was 
evidently a serious miscarriage, and the 
plaintiff Miller in entering into the agree- 
ment of 1st June, 1908, to purchase the 
land in question was, undoubtedly, mis- 
led by the register and the certificate of 
title obtained by the defendant Mary 
Tane Sheard. 

The agreement of 1st June, 1908, was, 
in their Lordships* opinion, an instru- 
ment purporting to affect land, and, there- 
fore, required registration under Section 
74 of the Act. When so registered (but 
not before) it would confer on the plaint- 


iff Miller an equitable interest his title 
to which would be registrable in the Re- 
gistrar of Charges. On the day after the 
agreement was signed the plaintiff Miller 
lodged an application for the registration 
of his title to a charge by virtue of the 
agreement, but in such application he 
did not, as he ought to have done, state 
the nature of the interest in respect of 
which he claimed registration. It is ma- 
terial to consider what this interest really 
was. It is sometimes said that under a 
contract for the sale of an interest in 
land the vendor becomes a trustee for the 
purchaser of the interest contracted to be 
sold subject to a lien for the purchase- 
money ; but however useful such a state- 
ment may be as illustrating a general 
principle of equity, it is only true if and 
so far as a Court of Equity would under, 
all the circumstances of the case grant 
specific performance of the contract. 

The interest conferred by the agree- 
ment in question was an interest com- 
mensurate with the relief which equity 
would give by way of specific perform- 
ance, and if the plaintiff Miller had in 
his application attempted to define the 
nature of his interest, he could only so 
define it. Further, if the registrar had, 
as in their Lordships’ opinion he ought 
to have done, specified on the register the 
nature of the interest which he registered 
as a charge, he could only have so speci- 
fied it. Had he attempted further to 
define the interest, had he, for example, 
stated it as an equitable fee subject to the 
payment of the purchase-money, he 
would have been usurping the function 
of the Court, and affecting to decide how 
far the contract ought to be specifically 
performed. As a matter of fact the 
registrar did not, any more than the 
plaintiff Miller, attempt to define the 
interest in respect of which registration 
was granted. He granted registration, 
having (their Lordships will assume) 
first entered a copy of the agreement in 
the register of instruments under Section 
116, but the register merely shows that 
the plaintiff Miller is entitled to a 
charge under the agreement on the 
land in question, and leaves the 
nature of the charge to be inferred. At 
most, therefore, the plaintiff Miller be- 
came the registered owner of an interest 
commensurate with the interest which, 
under all the circumstances, equity would 
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decree by way of specific performance of 
the agreement. 

Their Lordships are now in a position 
to deal with the question whether the 
second deed of 14th June, 1905, was ad- 
missible in evidence. First, as regards 
the defendant Mary Jane Sheard, it was 
not (having regard to Section 75 of the 
Act) admissible to disprove the prima facie 
title conferred on her by her entry on the 
register as owner of the absolute fee, 
unless such entry had been obtained by 
fraud in which she had participated or 
colluded. But as a matter of fact it was 
quite unnecessary to adduce the deed as 
evidence against her at all. She did not 
defend the counter-claim, thereby admit- 
ting the title of the defendant Mildred 
Howard, as alleged in the counter claim, 
and, further, she had on two several 
occasions admitted this title before the 
commencement of the litigation — first in 
her affidavit for the purpose of obtaining 
letters of administration to Harry How- 
ard’s estate, and, secondly, in proceedings 
which she took (apparently at the instiga- 
tion of the plaintiff Miller) to have the 
agreement of 1st June, 1908, adopted by 
the Court on behalf of the defendant 
Mildred Howard. These admissions, 
unless satisfactorily explained, would, in 
their Lordships’ opinion, be sufficient to 
rebut the prima facie title conferred by 
registration. 

Again, as regards the plaintiff, Miller, 
it is quite true that, by reason of Sec- 
tion 75, the second deed of 14th June, 
1905, is not admissible in disproof of his 
registered title, but if, as their Lordships 
have pointed out, he is registered only in 
respect of an interest commensurate with 
the relief which equity would decree by 
way of specific performance of the agree- 
ment of 1st June, 1908, the defendant 
Mildred Howard is not under the neces- 
sity of in any way disputing the title in 
question. She adduces the deed of 14th 
June 1905, not as disproving the plaintiffs’ 
title, but as a material circumstance which 
the Court must take into account in 
deciding the extent to which specific per- 
formance ought to be granted. In their 
Lordships’ opinion, therefore, the objec- 
tion to the admissibility in evidence of 
the second deed of 14th June, 1905, 
cannot be sustained, and the defendant 
Mildred Howard is therefore entitled to 


the declaration of her title as alleged in 
her counter-claim. 

The defendant Mildred Howard asks 
also for certain consequential relief by 
way of rectification of the register and 
cancellation of existing certificates of 
title. The Court under Section 92 of the 
Act has jurisdiction in an action contest- 
ing a registered title to make such order 
as may be just and appropriate under the 
circumstances. According to this section, 
before such an action can be brought, the 
proposed plaintiff should file an issue and 
give security to the satisfaction of the 
registrar, and it is possible that the plaint- 
iffs might have obtained a stay of the 
counter-claim till this had been done. 
They did not, however, apply for such a 
stay, nor did they make any objection 
before their Lordships’ Board on the 
ground that no security had been given 
and no issue filed. In their Lordships’ 
opinion, therefore, it was open to the 
Courts below to make, and is open to their 
Lordships to advise His Majesty to make, 
such order under Section 92 as may meet 
the justice of the case. 

With regard to the relief to which the 
plaintiffs are entitled in this action, it 
would be contrary to all principle to order 
the defendant Mary Jane Sheard to convey 
an interest which she has not got and 
which she cannot convey. The plaintiffs 
are, however, entitled to repayment of all 
moneys paid to her under the agreement 
of 1st June, 1908, with interest at 4 per 
cent, per annum, and their costs of action 
(except in so far as increased by the 
joinder of her co-defendant), and a lien 
for such moneys, interest and costs on her 
dower interest, in the land in question. 

taking all the circumstances into 
consideration, their Lordships are of 
opinion and will humbly advise His 
Majesty (1) that the orders appealed from 
should be discharged ; (2) that the ac- 
tion should be dismissed with costs 
throughout as against the defendant Mild- 
red Howard; (3) that on the counter- 
claim of the last-named defendant there 
should be a declaration that notwith- 
standing the entry on the register she is 
absolutely entitled to the land in question 
subject to the dower interest therein of the 
defendant Mary Jane Sheard, and that 
the register should be rectified by striking 
out the entry of the defendant Mary Jane 
Sheard as owner of the absolute fee in the 
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land in question and entering the defend- 
ant Mildred Howard as owner of such 
absolute fee subject to the dower interest 
of the defendant Mary JaneSheard, which 
dower interest should be entered in the 
Register of Charges, and that the certifi- 
cate of title granted to the defendant Mary 
Jane Sheard should be delivered to the 
Registrar for cancellation, and that the 
plaintiffs should pay the costs of the 
counter-claim ; (4) that the defendant 

Mary Jane Sheard should be ordered to 
repay to the plaintiffs the moneys already 
paid by the plaintiff Miller under the 
agreement, with interest at 4 per cent, per 
annum, on the costs of the action (except 
so far as increased by the joinder of the 
defendant Mildred Howard) and that it 
should be declared that such moneys, 
interest, and costs are a lien on the dower 
interest of the defendant Mary Jane 
Sheard in the land in question, and that 
the registrar amend the certificates of 
title issued to the plaintiffs so to conform 
with this report ; and (5) that the plaintiffs 
should pay the costs of this appeal. 

t. a. R. Appeal allowed. 

Solicitors for Appellant — Lawrence 
Jones and Co. 

Solicitors /or Respondents — Armitage, 
Chappie and Macnaghten. 
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(From British Columbia.) 

2nd November* 1914* 

Viscount Haldane L. C., Lord 
Moulton, Lord Sumner, Sir Charles 
Fitzpatrick and Sir Joshua Williams. 

John Deere Plow Company Limited — 
Appellants 

v. 

Theodore F. Wharton — Respondent. 

and 

The Same v. Duck. 

And Connected appeal consolidated. 

Attorney. General for the Dominion of 
Canada and Attorney -General for the 
Province of British Columbia Interve- 

nants. 

On Appeal from the Supreme Court of 

British Columbia. 

Ultra vires— Canada — The legislature of the 
Province of British Columbia has no authority 
to affect the status and powers of a Dominion 
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Company incorporated nnder the Betters Patent 
issued u**der the Companies Act of the Domi- 
nion of Canada ( R . S. Can. 1906. C. 39), Part 
V I of the Compamies Act of British Columbia 
( R.S.B.C . 1911, C. 39) is ultra vires under 
British North America Act, 1867 (30 and 31 
Viet., C. 3) Ss. 91 and 92 — Exhaustive defini- 
tions of the meaning and scope of expressions 
are not to be attempted but decisions should be 
confined to concrete questions which have 
actually arisen in circumstances the whole of 
which are before the Court. 

The appellants are a company incorporated by 
Letters Patent under the Companies Act of the 
Dominion with power to carry on throughout the 
Dominion and elsewhere the business of dealer 
in agricultural implements. The respondent 
Wharton sued to restrain the company from 
carrying on business till it is licensed under Part 
VI of the Companies Act of British Columbia, the 
requisite license having been refused by the 
Registrar under Section 18 for the reason that a 
company had already been registered in the 
Province under the same name. 

Held, The general power of the Parliament of 
Canada under Section 91, Enumeration 2 of the 
British North America Act, 1867 to legislate for 
the regulation of trade and commerce enables that 
Parliament to prescribe to what extent the powers 
of companies, the objects of which extend to the 
Dominion, should be exercisable and the limita- 
tions to be placed thereon. 

Citizens Insurance Co. v. Parsons — 
Approved. Colonial Building and Invest- 
ment Association v. Attorney-General for 
Quebec Bank of Toronto v. Lambe — Referred 
to. 

The status and powers of Dominion Company 
as such cannot be destroyed by provincial legisla- 
tion. Therefore, Sections 2, 18, 139, 141, 152 and 
3 68 which in effect provide that a Dominion 
Company shall be licenced or registered under 
the Act as a condition for carrying on business 
or maintaining proceedings in the Courts of the 
Province are ultra vires of the Provincial 
Legislature, under Sections 91 and 92 of the 
British North America Act. 1867. 

Obiter. — It is impracticable to mark out logi- 
cal disjunctions between the various powers con- 
ferred by Sections 91 and 92 and between their 
various sub heads inter se owing to the degree to 
which the connotation of expression used over- 
laps. Courts have to determine on the facts 
before them the lines of demarcation to be drawn 
in construing the application of the sections to 
actual concrete cases. 

F. W. Wegenast — for Appellants. 

Newcombe and Raymond Asquith — for 
Attorney General for Canada. 

Lawfleur — for Respondent. 

R. Finlay and Geoffrey Lawrence — for 
Attorney-General for British Columbia. 

Viiicount Haldane : — These are 
consolidated appeals from Judgments of 
the Supreme Court of British Columbia. 
The Attorney- General for the Dominions 
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and the Attorney-General for the Pro- 
vince have intervened. 

By the first of the judgments the appel- 
lant company was restrained at the suit of 
the respondent Wharton from carrying 
on business in the Province until the com- 
pany should have become licensed under 
Part VI of the British Columbia Com- 
panies Act. By the second judgment the 
appellants’ action against the respondent 
Duck for goods sold and delivered was 
dismissed. The real question in both 
cases is one of importance. It concerns 
the distribution between the Dominion 
and the Provincial Legislatures of 
powers as regards incorporated com- 
panies. 

. The appellants are a company incorpo- 
rated in 1907 by Letters Patent issued by 
the Secretary of State for Canada under 
the Companies Act of the Dominion. The 
Letters Patent purported to authorize it to 
carry on throughout Canada the business 
of a dealer in agricultural implements. It 
has been held by the Court below that 
certain provisions of the British Colum- 
bia Companies Act have been validly 
enacted by the Provincial Legislature. 
These provisions prohibit companies 
which have not been incorporated under 
the law of the provinces from taking 
proceedings in the Courts of the Province 
in respect of contracts made within the 
province in the course of their business, 
unless licensed under the Provincial 
Companies Act. They also impose penal- 
ties on a company and its agents if, not 
having obtained a license, it or they carry 
on the company’s business in the Pro- 
vince. The appellant was refused a 
license by the Registrar. It was said 
that there was already a company regis- 
tered in the Province under the same 
name, and Section 18 of the provincial 
statute prohibits the grant of a license in 
such a case. The question which has to 
be determined is whether the legislation 
of the Province which imposed these pro- 
hibitions was valid under the British 
North America Act. 

The Companies Act of the Dominion 
provides by Section 5 that the Secretary 
of State rruy, by Letters Patent, grant a 
charter to any number of persons not 
less than five, constituting them and 
others who have become subscribers to a 
memorandum of agreement a body cor- 
porate and politic for any of the purposes 


or objects to which the legislative authority 
of the Parliament of Canada extends* 
with certain exceptions which do not 
affect the present case. The Interpreta- 
tion Act of 1906, by Section 30, provides, 
among other things, that words making 
any association or number of persons a 
corporation shall vest in such corporation 
power to sue and be sued to contract by 
their corporate name, and to acquire and 
hold personal property for the purposes 
for which the corporation is created, and 
shall exempt individual members of the 
corporation from personal liability for its 
debts, obligations, or acts, if they do not 
violate the provisions of the Act incor- 
porating them. 

Section 10 of the Companies Act 
makes it a condition of the issue of the 
Letters Patent that the applicants shall 
satisfy the Secretary of State that the 
proposed name of the company is not the 
name of any other known incorporated or 
unincorporated company, or one likely to 
be confounded with any such name ; and 
Section 12 gives him large powers of 
interference as regards the corporate 
name. Section 29 provides that on incor- 
poration the company is to be vested with, 
among other things, all the powers, 
privileges and immunities requisite 
or incidental to the carrying on of its 
undertaking, as if it were incorporated 
by Act of Parliament. Section 30 enacts 
that the company shall have an office in 
the city or town in which its chief place 
of business in Canada is situate, which 
shall be the legal domicile of the company 
in Canada ; and that the Company may 
establish such other offices and agencies 
elsewhere as it deems expedient. By Sec- 
tion 32 it is provided that the contract of 
an agent of the company made within his 
authority is to be binding on the company 
and that no person acting as such agent 

shaU be thereby subjected to individual 
liability. 

Tu I mn £ to the relevant provisions of 
tne British Columbia Companies Act, 

these may be summarized as follows: 

An extra-provincial company means any 
duly incorporated company other than a 
company incorporated under the laws of 
the Province or the former colonies of 
British Columbia and Vancouver Island 
(Section 2). Every such extra-provincial 
comp iny having gain for its object must 
be licenced or registered under the law of 
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the Province, and no agent is to carry on 
its business within the Province until 
this has been done (Section 139). Such 
license or registration enables it to sue 
and to hold land in the Province (Sec- 
tion 141). An extra-provincial company, 
if duly incorporated by the laws of among 
other authorities, the Dominion, and if 
duly authorized by its charter and regula- 
tions to carry out or effect any of the pur- 
poses or objects to which the legislative 
authority of the provincial Legislature 
extend ;, may obtain from the registrar a 
license to carry on business within the 
Province on complying with the provi- 
sions of the Act and paying the proper 
fees (Section 152). If such a company 
carries on business without a license, it is 
liable to penalties (Section 167), and the 
agents who act for it are similarly made 
liable, and the company cannot sue in the 
Courts of the Province in respect of con- 
tracts made within the Province (Sec- 
tion 16%). The registrar may refuse a 
license when the name of the company 
is identical with or resembling that by 
which a company, society, or firm in exis- 
tence is carrying on business, or has been 
incorporated, licenced, or registered, or 
when the registrar is of opinion that the 
name is calculated to deceive, or disappro- 
ves of it for any other reason (Section 18). 

The charter of the appellant company 
was granted under the seal of the Secre- 
tary of State of the Dominion in 1907. It 
purported, as already stated, to confer 
power to carry on throughout the Domi- 
nion of Canada and elsewhere the business 
of a dealer in agricultural implements and 
cognate business, and to acquire real and 
personal property. It is not in dispute 
that it was an extra-provincial company 
having gain for its object. The chief 
place of business was to be Winnipeg. 
The registrar refused, as has been men- 
tioned, to grant a license under the pro- 
vincial Act to the appellant company. 
The power of the registrar is not challen- 
ged, if the Sections of the provincial 
statute under which he proceeded were 
validly enacted. 

What their Lordships have to decide is 
whether it was competent to the Province 
to legislate so as to interfere with the car- 
rying on of the business in the Province 
of a Dominion company under the circum- 
stances stated. 


• 

The distribution of powers under the 
British North America Act, the interpre- 
tation of which is raised by this appeal, 
has been often discussed before the Judi- 
cial Committee and the tribunals of 
Canada, and certain principles are now 
well settled. The general power confer- 
red on the Dominion by Section 91 to 
make laws for the peace, order, and good 
Government of Canada extends in terms 
only to matters not coming within the 
classes of subjects assigned by the Act 
exclusively to the Legislatures of the 
Provinces. But if the subject-matter 
falls with in any of the heads of Section 92, 
it becomes necessary to see whether it also 
falls within any of the enumerated heads 
of Section 91, for if so, by the concluding 
words of that section, it is excluded from 
the powers conferred by Section 92. 

Before proceeding to consider the ques- 
tion whether the provisions already refer- 
red to of the British Columbia Companies 
Act, imposing restrictions of the opera- 
tions of a Dominion company which 
has failed to obtain a provincial licence, 
are valid, it is necessary to realize the rela- 
tion to each other of Sections 91 and 92 
and the character of the expressions used 
in them. The language of these sections 
and of the various heads which they con- 
tain obviously cannot be construed as 
having been intended to embody the 
exact disjunctions of a perfect logical 
scheme. The draftsman had to work on 
the terms of a political agreement, terms 
which were mainly to be sought for in the 
resolutions passed at Quebec in October, 
1864. To these resolutions and the sec- 
tions founded on them the remark applies 
which was made by this Board about the 
Australian Commonwealth Act in a recent 
case Attorney -General for the Cowmonwealth 
v. Colonial Sugar Refining Co. (1), that if 
there is at points obscurity in language, 
this may be taken to be due, not to uncer- 
tainty about general principle, but to that 
difficulty in obtaining ready agreement 
about phrases which attend the drafting 
of legislative measures by large assembla- 
ges. It may be added that the form in 
which provisions in terms overlapping 
each other have been placed side by side 
shows that those who passed the Confede- 
ration Act intended to leave the working 


(1) [1914 A. C. 254.] 
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out and interpretation of these provisions 
to practice and to judicial decision. 

The structure of Sections 91 and 92, 
and the degree to which the connotation 
of the expressions used overlaps, render 
it, in their Lordships’ opinion, unwise on 
this or any other occasion to attempt 
exhaustive definitions of the meaning and 
scope of these expressions. Such defini- 
tions, in the case of language used under 
the conditions in which a constitution 
such as that under consideration was 
framed, must almost certainly miscarry. 
It is in many cases only by confining 
decisions to concrete questions which 
have actually arisen in circumstances the 
whole of which are before the tribunal 
that injustice to future suitors can be 
avoided. Their Lordships adhere to what 
was said by Sir Montague Smith in deli- 
vering the judgment of the Judicial Com- 
mittee in Citizens Insurance Co v. Parsons 
(2) to the effect that in discharging the diffi- 
cult duty of arriving at a reasonable and 
practical construction of the language of 
the sections, so as to reconcile the respec- 
tive powers which they contain and give 
effect to them all, it is the wise course to 
decide each case which arises without 
entering more largely upon an interpreta- 
tion of the statute than is necessary for 
the decision of the particular question in 
hand. The wisdom of adhering to this 
rule appears to their Lordships to be of 
especial importance when putting a con- 
struction on the scope of the words 
“ civil rights ” in particular cases. An 
abstract logical definition of their scope is 
not only, having regard to the context of 
Sections 91 and 92 of the Act, impractic- 
able, but is certain, if attempted, to cause 
embarrassment and possible injustice in 
future cases. It must be borne in mind 
in construing the two sections that 
matters which in a special aspect and for 
a particular purpose may fall within one 
of them, may in a different aspect and for 
a different purpose fall within the other. 
In such cases the nature and scope of the 
legislative attempt of the Dominion or the 
Province, as the case may be, have to be 
examined with reference to the actual 
facts, if it is to be possible to determine 
under which set of powers it falls in sub- 
stance and in reality. This may not be 
difficult to determine in actual and con- 


crete cases. But it may well be impos- 
sible to give abstract answers to general 
questions as to the meaning of the words, 
or to lay down any interpretation based 
on their literal scope apart from their 
context. 

Turning to the appeal before them, the 
first observation which their Lordships 
desire to make is that the power of the 
Provincial Legislature to make laws in 
relation to matters coming within the 
class of subjects forming No. 11 of Section 
92 the incorporation of companies with 
provincial objects, cannot extend to a 
company such as the appellant company, 
the objects of which are not provincial. 
Nor is this defect of power aided by the 
power given by No. 13, “ Property and 
Civil Rights.” Unless these two heads 
are read disjunctively, the limitation 
in No. 11 would be nugatory. The expres- 
sion “ civil rights in the Province ” is a 
very wide one, extending, if interpreted 
literally, to much of the field of the other 
heads of Section 92 and also to much of 
the field of Section 91. But the expres- 
sion cannot be so interpreted, and it must 
be regarded as excluding cases expressly 
dealt with elsewhere in the two sections, 
notwithstanding the generality of the 
words. If this be so, then the power of 
legislating with reference to the incorpora- 
tion of Companies with other than provin- 
cial objects must belong exclusively to 
the Dominion Parliament, for the matter 
is one “ not coming within the classes of 
subjects ” “ assigned exclusively to the 
Legislatures of the Provinces,” within 
the meaning of the initial words of 
Section 91, and may be properly regarded 
as a matter affecting the Dominion 
generally and covered by the expression 
‘‘the peace, order, and good Government 
of Canada.” 

Their Lordships find themselves in 
agreement with the interpretation put by 
the Judicial Committee in Citizens Insu- 
rance Co. v. Parsons (3) on head 2 of 
Section 91, which confers exclusive power 
on the Dominion Parliament to make 
laws regulating trade. This head must, 
like the expression, “ Property and Civil 
Rights in the Province,” in Section 92, 
receive a limited interpretation. But 
their Lordships think that the power to 
regulate trade and commerce at all events 


(2) 7 App. Cas. at P. 109. 
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(3) 7 App. Cas. 96 at pp. 112, 113. 
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enables the Parliament of Canada to 
prescribe to what extent the powers of 
companies the objects of which extend to 
the entire Dominion, should be exercisa- 
ble, and what limitations should be placed 
on such powers. For if it be established 
that the Dominion Parliament can create 
such companies, then it becomes a ques- 
tion of general interest throughout the 
Dominion in what fashion they should be 
permitted to trade. Their Lordships are 
therefore of opinion that the Parliament 
of Canada had power to enact the sections 
relied on in this case in the Dominion 
Companies Act and the interpretation Act. 
They do not desire to be understood as 
suggesting that, because the status of a 
Dominion Company enables it to trade 
in a province, and thereby confers on it 
civil rights to some extent, the power 
to regulate trade and commerce can 
be exercised in such a way as to trench, 
in the case of such companies , on 
the exclusive jurisdiction of the pro- 
vincial Legislatures over civil rights in 
general. No doubt this jurisdiction 
would conflict with that of the Province 
if civil rights were to be read as an ex- 
pression of unlimited scope. But, as has 
already been pointed out, the expression 
must be construed consistently with 
various powers conferred by Sections 91 
and 92, which restrict its literal scope. 
It is enough for present purposes to say 
that the Province cannot legislate so as 
to deprive a Dominion Company of its 
status and powers. This does not mean 
that these powers can be exercised in 
contravention of the laws of the Province 
restricting the rights of the public in the 
Province generally. What it does mean 
is that the status and powers of a Domi- 
nion Company as such cannot be destroy- 
ed by provincial legislation. This con- 
clusion appears to their Lordships to be 
in full harmony with what was laid down 
by the Board in Citizens Insurance Co. v. 
Parsons (1), Colonial Building and Invest- 
ment Association v. Attorney. General for 
Quebec (4), an d\Bank of Toronto v. Lambe 

(5). 

It follows from these premises that 
those provisions of the Companies Act 
in British Columbia which are relied on 
in the present case as compelling the 


(4) 9 App. Cas. 157. 

(5) 12 App. Cas. 575, 


appellant company to obtain a provincial 
license of the kind about which the con- 
troversy has arisen, or to be registered in 
the Province as a condition of exercising 
its powers of suing in the Courts, are in- 
operative for these purposes. The ques- 
tion is not one of enactment of laws 
affecting the general public in the Pro- 
vince and relating to civil~rights, or taxa- 
tion, or the administration of justice. 
It is in reality whether the Province can 
interfere with the status and corporate 
capacity of a Dominion company in so 
far as that status and capacity carry with 
it powers conferred by the Parliament of 
Canada to carry on business in every part 
of the Dominion. Their Lordships are 
of opinion that this question must be 
answered in the negative. 

In the course of the argument their 
Lordships gave consideration to the 
opinions delivered in 1913 by the judges 
of the Supreme Court of Canada in res- 
ponse to certain abstract questions on the 
extent of the powers which exist under 
the Confederation Act for the incorpora- 
tion of companies in Canada. Two of 
these questions bear directly on the 
topics now under discussion. The sixth 
question was whether the Legislature of 
a province has power to prohibit com- 
panies incorporated by the Parliament of 
Canada from carrying on business within 
the province in the absence of a licence 
from its Government, if fees are required 
to be paid upon the issue of such licence. 
The seventh question was whether the 
Provincial Legislature could restrict a 
company so incorporated for the purpose 
of trading throughout the whole Domi- 
nion in the exercise of the special trading 
powers so conferred, or could limit such 
exercise within the province. This ques- 
tion further raised the point whether a 
Dominion trading company was subject 
to provincial legislation limiting the 
business which corporations not incorpo- 
rated under the legislation of the province 
could carry on, or their powers, or impos- 
ing conditions on the engaging in busi- 
ness by such corporations, or restricting 
a Dominion Company otherwise in the 
exercise of its corporate powers or capa- 
city. 

Their Lordships have read with care 
the opinions delivered by the members of 
the Supreme Court, and are impressed by 
the attention and research which th© 
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learned Judges brought to bear, in the 
elaborate judgments given, on the diffi- 
cult task, imposed on them. But the 
task imposed was, in their Lordships’ 
opinion, an impossible one, owing to the 
abstract character of the questions put. 
For the reasons already indicated, it is 
impracticable to attempt with safety 
definitions marking out logical disjunc- 
tions between the various powers con- 
ferred by Sections 91 and 92 and between 
their various sub-heads inter se. Lines 
of demarcation have to be drawn in 
construing the application of the sections 
to actual concrete cases, as to each of them 
individually the Courts have to deter- 
mine on which side of a particular line 
the facts place them. But while in 
some cases, it has proved, and may 
hereafter prove, possible to go fur- 
ther and to lay down a principle of 
general application, it results from what 
has been said about the language of 
the Confederation Act, that this can- 
not be satisfactorily accomplished in the 
case of general questions such as those 
referred to. It is true that even when a 
company has been incorporated by the 
Dominion Government with powers to 
trade, it is not the less subject to provin- 
cial laws of general application enacted 
under the powers conferred by Section 
92. Thus, notwithstanding that a Domi- 
nion Company has capacity to hold land, 
it cannot refuse to obey the statutes of 
the Province as to Mortmain — Colonial 
Building and Investment Association v. 
Attorney General of Quebec (4) or escape 
the payment of taxes, even though these 
may assume the form of requiring, as the 
method of raising a revenue, a licence to 
trade which affects a Dominion Company 
in common with other companies Bank 
of Toronto v. Lainbe (5). Again, such a 
company is subject to the powers of the 
Province relating to property and civil 
rights under Section 92 for the regulation 
of contracts generally : Citizens Insurance 
Co. v. Parsons. 

To attempt to define a priori the full 
extent to which Dominion companies 
may be restrained in the exercise of their 
powers by the operation of this principle 
is a task which their Lordships do not 
attempt. The duty which they have to 
discharge is to determine whether the 
provisions of the Provincial Companies 
Act already referred to can be relied on as 


justifying the judgments in the Court 
below. In the opinion of their Lordships 
it was not within the power of the Pro- 
vincial Legislature to enact these provi- 
sions in their present form. It might 
have been competent to that Legislature 
to pass laws applying to companies with- 
out distinction, and requiring those that 
were not incorporated within the Province 
to register for certain limited purposes, 
such as the furnishing of information. It 
might also have been competent to enact 
that any company which had not an office 
and assets within the Province should, 
under a statute of general application re- 
gulating procedure, give security for 
costs. But their Lordships think that 
the provisions in question must be taken 
to be of quite a different character, and 
to have been directed to interfering with 
the status of Dominion Companies, and to 
prevent them from exercising the powers 
conferred on them by the Parliament of 
Canada, dealing with a matter which was 
not entrusted under Section 92 to the 
Provincial Legislature. The analogy of the 
decision of this Board in Union Colliery Co. 
v. Bryden (6) therefore applies. They are 
unable to place the limited construction 
upon the word “ incorporation” occuring 
in that section which was contended for 
by the respondents and by the learned 
counsel who argued the case for the Pro- 
vince. They think that the legislation in 
question really strikes at capacities which 
are the natural and logical consequences 
of the incorporation by the Dominion 
Government of companies with other 
than provincial objects. 

They will therefore humbly advise His 
Majesty that these appeals should be 
allowed, and that judgment should be 
entered for the appellant company in the 
action of Wharton v. John Deere Plow 
Company Ltd. with costs. The action by 
the company against the respondent Duck 
must, unless the parties come to an 
agreement, be remitted to the Court 
below to be disposed of in accordance 
with the result of this appeal. As to the 
interveners, the Attorney-General for the 
Dominion and the Attorney General of 
the Province, there will be no order as 
regards costs. The respondents, Wharton 
and Duck, must pay the costs of the ap- 
pellant company of this appeal, excepting 


(6) [1S99J A.C. 580, 
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so far as these have been increased by the 
interventions. 

t. a. R. Appeal allowed . 

Solicitors for A ppel/ants — Lawrence 
Jones and Co. 

Solicitors for Respondents : — Linklater, 
Addison and Brown. 

Solicitors for Intervenants : — Charless 
Russell and Co., and Gard, Rook and Co. 


A- I* R- 1914 Privy Council- 

(From British Columbia.) 

15th June, 1914- 

Lords Moulton, Parker of 
Waddington and Sumner. 


United Buildings Cor poration, Limited — 
Appellants 

v. 

% 

Corporation of the City of Vancouver — 
Respondents. 

On appeal from the Court of Appeal of 
British Columbia. 


(a) Ultra vires — British Columbia — The Corpo- 
ration of Vancouver has power to pass a by- 
law stopping a lane and leasing it under 
S. 125 — Sub S. 52 of the Vancouver Incorpora- 
tion Act, 1900 (Statue of British Columbia, C. 54) 
and such by law do not require the assent of 
voters under the Municipal Act, 1906 {Rev. Stat. 
of Br. Columbia, C 170), S. 194 as “ giving a 
botius" — Such by law can be enacted in good 
faith even though a benefit specifically accrues 
to particular persons. 

Upon the petition of a company whose building 
lay on both sides of a lane, the Corporation of 
the city of Vancouver enacted a bye-law stopping 
up a part of lane and diverted the laae to another 
thoroughfare, over land conveyed by the com- 
pany to the corporation of the city and the lane 
so stopped was leased to the petitioning company 
for tventy-five years at a nominal rent. Under 
the Vancouver Incorporation Act, 1900, Section 
125, sub-Sections 52 and 215 and the Amending 
Act of 1907 the Corporation had power to pass 
by-law for stopping up lanes, the sub-section 
being one of a group under the head '* Public 
Health.” Under the Municipal Act, 1906, Section 
191 a bv law “giving a bonus” wasinvalid without 
the'assent of not less than ” three-fifths in number 
of the electors " when duly submitted to “the 
electors of the Municipality before its fiaal 
passage,” which was admittedly not obtained by 

the Corporation : — . ,, 

Held, (1) that having regard to the other 
matters dsalt with under the head Public 
Health,” in Section 125 referred to above, the 
by-law was within the powers of the < 

under sub-Section 52: L p - } S2 > 2 J 

(2) that the exercise of the power of stopping 
lanes was in good faith and for purposes which 


the section impliedly contemplates, though a 
benefit specifically accrued to particular persons 
thereby. In re Inglis and City of Toronto refer- 
red to. [P. 183, C. 1«] 

(b) Interpretation of Statute By-laws — Con- 
struction of by-laws — Sub-sections should be 
strictly construed to Prevent Corporations from 
evading statutory provision for the sanction of 
the vote of rate-payers as a condition precedent 
or subsequent for the validity of a by-law, 
{Obiter). 

Obiter , — Where the statute imposes on a Muni- 
cipal Corporation the sanction of the vote of the 
rate-payers as a condition, either precedent or 
subsequent, no elastic construction should be 
placed enabling (he local authority to evade the 
restictions of the statute. [P. 183, C. 1.] 

In re Barclay and Darlington Township and 
In re Scott and Corporation of Tilsonbury 
referred to. 

R. B. Finlay , Bod well, and Lazarus — 
for Appellants. 

E. P. Davis , and M. Macnaughten — for 
Respondents. 

Lord Sumner • — On 15th July, 1912, 
the Corporation of the City of Vancouver 
enacted a by law for the diversion of a 
lane in that city, which was a public 
highway. Part of it, which led into one 
thoroughfare, was stopped up and, by 
giving it a right-angled turn, the lane was 
made to lead into another instead. The 
corporation made provision for an extra 
space for vehicles to turn in at 
the corner. Whether that space was in 
fact sufficient, and whether the change 
itself hampered the preservation of the 
adjacent buildings in case of fire, are 
questions which do not arise before this 
Board. If the corporation had power to 
pass the by-law at all, it had authority to 
determine such questions. Haggerty v. 
C iiy of V ictori a ( 1 ) . 

The alteration in the lane was made at 
the instance and on the petition of the 
Hudson’s Bay Company, whose building 
land lay on both sides of the part which 
was closed. They did not seek to assist 
the traffic of the locality or to promote the 
health of the neighbourhood. They 
wished to obtain a building lease of the 
closed part of the lane, and so to be able 
to erect a long unbroken block of build- 
ings instead of two smaller ones. The 
corporation drove a bargain with the 
Hudson’s Bay Company, and it has not 
been contended that the bargain did not 
secure for the city and the public an 
ample quid fro quo. Two points only in 


(1) [1895] 4 Brit. Col. Rep. 163. 
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that bargain need be referred to. It was 
known, firstly, that there was opposition 
to the proposed by-law, and the corpora- 
tion took an indemnity from the Hudson’s 
Bay Company “against any actions or 
suits which may be brought against the 
city by reason of the passing of the by- 
law closing said lane and stopping up 
thereof.” Secondly, the corporation, hav- 
ing discharged the closed portion of the 
lane from the public right of highway, 
leased it to the company at one dollar 
per annum, without taking any covenant 
to build on it, for twenty-five years, the 
longest term within the corporation’s 
leasing powers exercisable without the 
express assent of the rate-payers, signi- 
fied by popular vote (Section 8 of the Act 
of 1907 amending the Vancouver Incor- 
poration Act, 1900.) 

In enacting the by-law the corporation 
acted under the Vancouver Incorporation 
Act, 1900, Section 125, sub-Section 52. 
It has been argued that the transaction 
was one which amounted to giving a 
“ bonus ” to the Hudson’s Bay Company 
within Section 194 of the Municipal 
Act, 1906, sub-Sections 171 to 18+ of the 
Vancouver Act not applying to this tran- 
action. If so, the by-law enacted requir- 
ed for its validity the assent of not less 
than “three-fifths in number of the elec- 
tors” voting upon it when duly submitted 
to the “electors of the municipality” 
before its “ final passage. ” There is 
nothing in the evidence to prove any 
motive for avoiding reference to the 
electorate, and no evidence, nor indeed 
any suggestion, of corruption against 
members of the corporation personally. 

Strong opposition to the Hudson’s Bay 
Company’s petition was offered by the 
now appellants, who, as owners of pro- 
perty abutting on the unclosed portion of 
the lane, considered their property to be 
injuriously affected. On the other hand, 
the petition had the support of an actual 
majority of the owners of property in the 
lane. The appellants as rate-payers 
obtained a rule nisi calling on the corpora- 
tion to show cause why the by-law should 
not be quashed, on the grounds that the 
closing of the lane was not in the interest 
of the public but was solely in the inter- 
est of the Hudson’s Bay Company, that 
it worked hardship to the ratepayers, and 
was ultra vires. Evidence on affidavit 
was filed, and eventually Clement, J. dis- 


charged the rule. An appeal was taken 
to the Court of Appeal of the Province of 
British Columbia, and the members of 
that Court being evenly divided in opi- 
nion, it stood dismissed, -and leave was 
given to appeal to their Lordships * 
Board. 

The grounds taken before their Lord- 
ships have been two fold ; First , it was 
said that there was no power to enact 
this by-law under Section 125, sub-Section 
52, because it was not a matter of public 
health ; secondly , it was said that the 
exercise of the power, if any, was not in 
good faith, but was actuated by motives, 
and resorted to for purposes, other than 
those which the section impliedly requires. 
The latter ground may be taken first. 

The direct evidence is that of three 
aldermen, members of the Board of 
Works, who swear that the Board, before 
whom the matter came, decided unanim- 
ously, considering the request a reason- 
able one and thinking that, in the inter- 
ests of the city, it ought to be granted, 
in view of the class of building which 
the Hudson’s Bay Company proposed to 
erect, and of the facilities offered in 
return to the other owners in the block in 
question. Each added his opinion that the 
change improved the access of light to buil- 
dings in the lane and did not injuriously 
affect any of the owners in the other lots. 
To the facts thus deposed to there was no 
contradiction in the evidence filed, though 
there was evidence that the opposite 
opinion was entertained by other persons. 
The statement of these aldermen of course 
is not conclusive, but it is entitled to very 
serious consideration. No fact was urged 
against it except the character of the trans- 
action itself. The personal credit of these 
deponents was not impugned at all. There 
can be no doubt on the facts that the site 
leased will be built on by the lessees in 
their own obvious interest, though they 
have not covenanted to do so. It is easy, 
especially for those who conceive them- 
selves to be sufferers by it, to suspect and 
to suggest and even to argue with some 
plausibility that such a transaction cannot 
have been carried through without some 
improper or sinister motive on the part of 
those members of the corporation who 
voted for it, in this case all who were 
voting: and, since opinions differed on this 
question in the Court below, their Lord- 
ships recognize freely that it might 
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bear one aspect or the other, but judging 
it, as they must do, upon a judicial survey 
of the whole proved materials, with the 
experience of men of the world and the 
. full pursuasion that such a charge must 
be proved by those who make it, their 
Lordships are unable to differ from the 
opinion of those members of the Court 
below who held that the transaction was 
free from impropriety or bad faith. 

Two grounds were urged for the con- 
tention that there was no jurisdiction to 
enact the by-law. The first was that 
sub-Section 52 is to be limited to such 
acts named therein as are done for pur- 
poses of public health. This is inferred 
from the heading of the fasciculus of 
sub-sections to which . sub-Section 52 
belongs, and also from the character of 
the acts named in the other sub-sections 
within the fasciculus as well as in the 
sub-section itself. The second ground is 
that the public health powers and the 
bonus powers of the corporation must be 
deemed to be mutually exclusive, especi- 
ally as the first may be exercised with- 
out any ratification by a popular vote, 
while the second requires it. Hence it is 
said that as the transaction fell within the 
bonus powers, the sub- section conferring 
public health powers cannot be construed 
so as to cover it. 

The material words of Section 125 and 
sub-Section 52 are as follows : — Section 
i25. 

"The council may from time to lime pass, alter 

and repeal by-laws : — Public Health...... (52.) 

For stopping up lanes. within the jurisdic- 
tion of the council." . 

Other matters dealt within this sub- 
section are : — 

"Making improving, repairing altering 

sewers, water-courses streets, squares 

taking or using any land in any way necessary or 
convenient for the said purposes ; conducting the 
drains and sewers beyond the limits of the said 

city for fertilizing purposes and for entering 

upon any land in any way necessary or con- 

venient for the said purpose, and repairing and 
maintaining all bridges ”. 

That the titles, which a statute prefixes 
to parts of the Act, may be looked at as 
aids to the interpretation of the language 
of such parts is well settled, but the assist- 
ance to be drived from such considera- 
tion varies very much. The title here is 
“Public Health,” an expression often 
used very comprehensively and often in- 
cluding much that is only concerned with 
public welfare. Examination of the 


specific matters enumerated in this fasci- 
culus of sub-sections shows that the 
scope of this part of the Act is general. 
They range from prescribing “ the duties 
of health officers and scavengers” (35), 
and “ filling or closing” any waterclosets, 

privies or cesspools (50), to the 

repair of bridges (52), and the regulation 
of the weight of bread (55); from “ order- 
ing the removal of laundries from any 
particular locality where, in the t opinion 

of the council, such laundries are 

an eyesore to the locality 1 ’ (40), to “ pre- 
venting the encumbering by 

vehicles, vessels, or other means of an y 

..river or water or any road 

bridge, or other communica- 
tion*’ (41), and to declaring “any 

structure dangerous to the public 

safety” and ordering “that the 

same shall be removed’’ (48). It is not 
impossible that these last mentioned 
matters may have some connection, 
though remote, with the physical and 
moral health of the community, but they 
seem to have as little to do with public 
health in this sense as with eugenics. A 
similar observation arise:: on sub-Sections 
21 to 33, which are headed “Public 
Morals” and include the regulation ot 
bowling alleys (29), and the prohibition 
of the sale of cigarattes to children (21), 
on the one hand, and on the other the 
prevention of brothel-keeping (26), and 
indecent exposure of the person, and also 
on sub-Sections 63 to 77, which under the 
title of “Markets” extend from light, 
weight and short measure (76) to forestal- 
ling and regrating (68). The question is 
one of construction only, and their Eord-| 
ships agree with Martin Justice, in the. 
Court below, that Section 125 has been, 
drawn generally so as to combine together! 
various powers many of which ai r o 
analogous character, but without ad 
ing to strict classification. 

There are various minor difficulties in 
the way of those who seek to quash this 
by-law, which may be dismissed shortly. 
So far as the by-law in question stops up 
part of the lane and diverts the rest it was 
made honestly within the powers given 
by Section 125, sub-Section 52. Only by 
introducing the resolution to lease t e 
disused part to the Hudson’s Bay Com- 
pany, is any semblance produced ot 
giving “ any bonus” and this has been 
carried out by the actual grant of a sub- 
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sisting lease. The procedure for quashing 
a by-law (Sections 127—132) and the 
application and rule nisi in the actual 
case do not extend to setting aside the 
lease. Their Lordships think that this 
point of form should not be passed over. 
Further, there is a separate power of lea- 
sing under the principal Vancouver Act, 
of 1900, section 125, sub-Section 215, and 
Section 8 of the amending Act of 1907. 
This power of leasing lanes or portions of 
lanes, if the lease is for a period not 
exceeding twenty-five years, may be exer- 
cised without the assent of the electors. 
It applies to portions of lanes disused 

because the thoroughfare is stopped, and 

cannot well apply to them till it is stop- 
ped. It is true that the power to lease 
for twenty-five years is contained in a 
proviso upon the older sub-section of 
1900, but it would be *in untenably 
narrow construction of that sub-Section 
to say that the power of leasing is confin- 
ed to such property as has been obtained 
under a by-law made by the Corporation. 
It is enough that it be property at one 
time required for the use of the corpora- 
tion, and no longer so required. 

The remaining argument is one of 
great public importance, but the facts do 
not raise it in the present case in a shape 
which involves any new decision upon it. 
Where the competent Legislature has 
imposed on a municipal corporation 
such a condition, either precedent or 
subsequent, to the exercise of its 
powers as the sanction of a vote 
of the rate payers, it is essential that no 
elastic construction should be placed 
upon a sub-section which would enable 
the local authority to evade the restric- 
tions of the statute. (See In re Barclay 
and Darlington Township (2), per Sir 
J. B. Robinson, and In re Scott and Corpo- 
ration of Tilsonbury (3), per Hagarty, 
C, J.). But though the operation of a 
by-law benefits one or more persons 
more than others, it does not follow that 
by enacting it a corporation must be 
taken to “ give any bonus ” within the 
Municipal Act, 1906, Section 194, nor 
can a by-law be said to be outside the 
powers conferred by Section 125 of the 
Vancouver Act, 1900, merely because 
steps taken in the public interest are 
accompanied by benefit specifically ac- 

(2) (1854) 12 Upper. Can. Q.B. 86. 

(3) 13 Ont. App. Rep. 233. 


cruing to private persons ; In re Inglis 
and City of Toronto (4). If no one could 
benefit by this by-law but the Hudson’s 
Bay Company, and the whole advantage 
to the public at large, or to other mem- 
bers of the public, was to be found in the 
consideration moving from the Hudson’s 
Bay Company to the corporation, the 
matter might well be otherwise. Here, 
however, the by-law was supported by a 
majority of property owners affected, who 
are not shown to have had any interest 
but that which consisted in the alteration 
of the lane itself, and there is uncontradict- 
ed evidence of a belief on the part of 
those or some of those enacting the by- 
law that the alteration in the lane was a 
public, though a local improvement in 
facilitating the access of light. This last 
fact alone is enough to distinguish the 
cases of In re Peak and Cor poration of Galt 
(5), In re Morton and Corporation of 
St. Thomas (6), Pells v. Boswell (7), and 
In re Watcrous and Corporation of Brantford 
(3), which are in some respects similar. 
There is no sufficient juridical reason 
for rejecting this evidence. Their 
Lordships cannot speculate about the 
unasoertainable motives of unknown 
persons. They must act on the evidence 
as it stands. To those familiar with the 
locus in quo it may seem improbable, or 
even impossible, that the advantages, to 
be derived from the change in the lane 
itself were the reason for enacting the 
by-law, but as the plaintiffs shaped and 
left their case, it is quite consistent with 
the possibility that the mere alteration in 
the lane itself was, partly and even 
largely, for the general benefit and was an 
improvement in the interior communica- 
tions of the City for the benefit of the pub- 
lic health in a wide sense of the term. This 
being so, and no bad faith'or improper con- 
duct being shown, *their Lordships are 
unable to say that the decision of the Court 
below was wrong, and will humbly advise 
His Majesty that this appeal should be 
dismissed with costs. 

t. a. R. Appeal dismissed. 

Solicitors for Appellants — Gard, Rook 
and Co. 

Solicitors for Respondents — Bischoff, 

Coxe, Bompas and Bischoff. 

(4) 9 Ont.jL.R. 562. 

(5) (1881) 46 Upper. Can. Q.B. 211. 

(6) 6 Ont. App. Rep. 323. 

(7) 8 Ont. Rep. 680. 

(8) 2 Ont. W. R. 897 = 4 Ont. W. R. 355. 
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A- I» R* 1914 Privy Council* 

(From the Island of Jersey.) 

17th December, 1914- 

Lords Shaw of Dunfermline, 
Parker of Waddington, 

Sumner and Sir Joshua Williams. 

j Eliza F. T. Higgs Vatcher aad others — 
Appellants 

v. 

Henry Paull and others — Respondents. 

On Appeal from the Royal Court of the 
Island of Jersey. 

(a) Fraud on power — Island of Jersey — 
Power of appointment exercised under a 
marriage settlement is valid even though there 
is a defeasance clause on a condition to be 
performed by a third Party — "Fraud on Power* 
defined and distinguished from " Fraud ” in 
common law — Four necessary ingredients to 
constitute "Fraud" — Full Particulars of 
fraud should be given in the pleadings. 

Under a settlement made in England in 1846 
in contemplation of his second marriage, a 
husband and the intended second wife had a joint 
power of appointment over a settled fund among 
the husband's children and their issue whether 
by his first or second marriage. In 18 57 they 
took up their abode in the island of Jersey and 
real estate was acquired. By a joint deed dated 
22nd March, 1882, they appointed the settled fund 
in favour of their own family, with a proviso that 
the appointment should be void if the issue of the 
first marriage should abandon their rights in the 
appointor’s real estate. The husband died in 
1886. Under the law of Jersey no person dying 
before 1891 had any power to alter the devolution 
of his real estate in accordance with that law: — 

Held, that the appointment was a valid exercise 
of the power, as it neither infringed the English 
rule against perpetuities nor constituted a fraud on 
the power. 

" Fraud on power” is different from " Fraud 
as understood in common law and merely means 
that the power has been exercised for a purpose 
or with an intention beyond the scope of the 
instrument creating the power, as when the 
appointor bargained for a« benefit to himself or 
some other person, not an object of the power. 

Badlcr v. Pratt and In re Perkins referred to. 

It is not a “ fraud on power ” if the condition 
to be performed is one if at all it will be performed 
by third parties over whose actions the appointees 

have no control. . 

In re Perkins and Stroud v. Norman distin- 
guished. „ , , 

(b) [Evidence Act, S. 114 \—Thc general Pre- 
sumption is in favour of the good faith and 
validity of transactions which have long stood 
unchallenged and inferences should not be 
lightly drawn against acts and documents of 

deceased persons. . . . 

Upon proceedings instituted in 1910 to set aside 
a contract on the ground of a fraudulent mis- 
representation made in 1886, that is, 24 years after 


the alleged fraud, there is a general presumption 
of law in favour of the good faith and validity of 
transactions which have long stood unchallenged 
and though the known facts and existing docu- 
ments may give rise to suspicion, if they are 
capable of a reasonable explanation, the Co art 
ought not to draw inferences against the integrity 
of persons who have long been dead and cannot 
therefore defend themselves. In re Porthleth - 
waitc followed. 

(c) Privy Council — Practice — Board will 
interfere with concurrent findings of fact 
under only peculiar circumstances. 

The Board will interfere with concurrent find- 
ings of fact only under the peculiar circumstances 
of this case, namejy (1) that the view of the 
Courts below was coloured by the evidence of a 
fraudulent conspiracy and (2), that the Board 
was in as good a position as the lower Courts in 
appreciating the evidence as all the evidence was 
taken on deposition. 

(d) Fraud — Ingredients indicated — Parti- 

culars necessary — Pleadings. 

Ingredients to establish fraud: — It must be 
proved (1), that a representation was made (2), 
that the representation was untrue (3), that 
it was untrue to the knowledge of the person 
making it and (4) the contract was thereby 
induced. • 

Full particulars of fraud ought to be given in 
the pleadings either as originally framed or as 
amended for the purpose. 

Younger , H . E. le V. dit Darrell (Attor- 
ney-General for Jersey), Dighton Pollock, 
and C. T. le Quesne — for Appellants. 

Jenkins , Grimwood Afears and M. Ala- 
voinc — for Respondents. 

Lord Parker of Waddington- Two 

points arise for decision in the present 
case. The first is whether the appoint- 
ment of 22nd March, 1882, is a valid 
appointment, a question which is for the 
most part a question of law. The second 
is whether the contract of 18th August, 
1886, was induced by fraud and ought 
therefore to be set aside, a question which 
is for the most part a question of fact. 

The late Henry Vatcher, senior, who 
was born in England, was twice married, 
first to Margaret Way, who died in 1843, 
and secondly to Eliza Frances Tonkin 
Higgs. There was issue of the first 
marriage two children, namely, Margaret, 
who married a Mr. Torkington, and Henry 
who married Maria George Andrew, 
spinster, and died in 186^, leaving issue 
the respondents Maria Florence Paull 
and Ellen Vatcher. There was issue of 
the second marriage of Henry Vatcher, 
senior, six children namely, the appel- 
lant John Sidney Adolphus Vatcher, the 
appellant Edith Mary Atkinson, Bessie 
Gertrude, who died in 1885, without issue 
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the respondent Charless Gardner Vatcher, 
the appellant James Raynold Morley 
Vatcher, and the appellant Rose Ethel 
Monckton. 

By an indenture of settlement dated 
6th April, 1846, (being a settlement made 
in contemplation of the second marriage 
of Henry Vatcher, senior), certain funds 
of the value of ^*8000, or thereabouts 
were settled upon trusts for the payment 
of the income thereof during the joint 
lives of Henry Vatcher, senior, and his 
second wife in manner therein provided, 
and after the death of Henry Vatcher, 
senior, in case his second wife should 
survive him, to the second wife during 
her life or until remarriage. And, sub- 
ject as aforesaid, in trust for the children 
of Henry Vatcher, senior, whether by 
his first or second marriage, or the issue 
of such children born in the life-time of 
Henry Vatcher, senior, and the second 
wife or of the survivor of them in such 
shares, upon such conditions, and in such 
manner as Henry Vatcher, senior, and his 
second wife should by writing appoint, 
and in default of such appointment as 
the survivor of them should by writing or 
by will appoint, and in default of any 
such appointment in trust for the children 
of the said Henry Vatcher, senior, by 
either marriage who being males should 
attain twenty-one years or being females 
should attain that age or marry and the 
issue of any male child who should die 
under twenty-one years of age leaving 
issue who should be living at the period 
of distribution, to be divided between 
them if more than one in equal shares, 
the issue of any deceased male taking per 
stirpes and not per capita. 

By virtue of certain further inden- 
tures dated respectively 19th October, 
1847, and 19th May, 1855, certain further 
funds were settled upon trusts similar in 
all respects to those declared by the 
settlement of 6th April, 1845, except that 
there was no power of appointment con- 
ferred on the survivor of Henry Vatcher, 
senior and his second wife. The aggre- 
gate value of the settled property at the 
death of Henry Vatcher, senior, was 
about ^*27,000. 

In the year 1857, Henry Vatcher, 
senior, with his wife and family took up 
their abode in the island of Jersey. 

In the year 1863 he and his second 
wife purchased jointly with benefit of 
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survivorship a residential property in the 
island known as “ Rosemount, ” and made 
their home there. Between the year 1865, 
and the time of his death Henry Vatcher, 
senior, made several further purchases of 
real property in the island. Some of 
the properties purchased were conveyed 
to Henry Vatcher, senior some to Henry 
Vatcher, senior and the appellant John 
Sidney Adolphus Vatcher jointly with 
benefit of survivorship, and some to 
Henry Vatcher, senior and the appellant 
John Sidney Adolphus Vatcher jointly for 
themselves and their heirs. In every 
case the greater part of the purchase 
price was satisfied by the creation of 
“rentes’* or incumbrances on the pro- 
perty then or previously purchased. 

By a deed of appointment dated 22nd 
March, 1882, Henry Vatcher senior, and 
his second wife appointed that the funds 
settled by the said indentures of 6th April, 
1846, 19th October, 1847, and 19th May, 
1855, should be held by the respective 
trustees thereof after the decease of the 
survivor of them the said Henry Vatcher, 
senior and his second wife, upon trusts 
which were declared as follows : that is 
to say — 

'* To pay and divide the same unto between and 
among the child, children or other issue of the 
said Henry Vatcher, by his said wife, Eliza 
Frances Tonkin Vatcher, when and if they shall 
attain the age of twenty-one years, but so that such 
children shall take per stirpes and not per 
capita, it being our intention to exclude Margaret 
Torkington, a daughter of me, the said Henry 
Vatcher, and the children of Henry Vatcher, a 
son of me, the said Henry Vatcher, from all par- 
ticipation in any appointment hereby made. 
Provided, and we lastly declare, that this our 
appointment is to be revocable by us at any time 
and that in case the said Margaret Torkington and 
the two children of the said Henry Vatcher the 
son, shall upon the death of me, the said Henry 
Vatcher, and of me, the said Eliza Frances 
Tonkin Vatcher, absolutely renounce, decline 
and abandon as tenants by their procurer or 
otherwise all rights and claim to which they or 
either of them may be entitled to or upon the 
real estate or freehold and leasehold property or 
lands and rents to which either of us at our death 
may be entitled under the law of Jersey, or other- 
wise, the appointment hereby made shall be at an 
end and absolutely void.” 

It was suggested in the evidence of 
English Law before the Jersey Courts 
that this appointment was void as infring- 
ing the English rule against perpetuities. 
The suggestion, however, was not press- 
ed before their Lordships’ Board; indeed 
it is in their Lordships’ opinion reason- 
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ably clear as a matter of construction 
that the issue to take under the appoint- 
ment are issue living at the death of the 
survivor of Henry Vatcher, senior, and 
his second wife, and all such issue must 
necessarily attain the age of twenty-one 
years within the period allowed by the 
rule. The only objection to the appoint- 
ment urged before their Lordships was 
that it constituted a fraud on the power. 

The term “fraud” in connection with 
frauds on a power does not necessarily 
denote any conduct on the part of the 
appointer amounting to fraud in the com- 
mon law meaning of the term or any 
conduct which could be properly termed 
dishonest or immoral. It merely means 
that the power has been exercised for a 
purpose, or with an intention, beyond the 
scope of or not justified by the instru- 
ment creating the power. Perhaps the 
most common instance of this is where 
the exercise is due to some bargain be- 
tween the appointer and appointee, 
whereby the appointer, or some other 
person not an object of the power, is to 
derive a benefit. But such a bargain is 
not essential. It is enough that the ap- 
pointer’s purpose and intention is to 
secure a benefit for himself, or some other 
person not an object of the power. In 
such a case the appointment is invalid, 
unless the Court can clearly distinguish 
between the quantum of the benefit bona 
fide intended to be conferred on the 
appointee and the quantum of the benefit 
intended to be derived by the appointer 
or to be conferred on a stranger : see 
Sadler v. Pratt (1) and In re Perkins (2). 

In the present case, by the very terms 
of the settlement creating the power, the 
donee is entitled to appoint to one or 
more of the objects of the power exclu- 
sively of the others or other of them. He 
is also entitled to appoint upon condition. 
The mere fact, therefore, that he intended 
to benefit the issue of the second to the 
exclusion of the issue of the first marriage 
cannot be alleged against the validity of 
the execution of the power, nor is it any 
objection to the validity of such execu- 
tion that the appointment is subject to a 
condition subsequent with a defeasance 
in case the condition be performed. It, 
therefore, the appointment is open to any 


objection it must be by reason of the 
nature of the condition imposed. 

It should be noticed that in the present 
case the condition is not one to be per- 
formed by the appointees ; it is to be 
performed if at all by third parties over 
whose actions the appointees have no 
control. The case therefore is clearly dis- 
tinguishable from In re Perkins (2) and 
also from Stroud v. Norman (3). It is also 
unlike these cases in another respect, 
namely that the defeasance in case the 
condition is fulfilled is not inserted with a 
view to an alternative appointment, but 
with the intention that on performance of 
the condition the funds are to go upon the 
trusts limited by the settlement in default 
of appointment. In their Lordships* 
opinion both grounds of distinction are of 
importance. Apart from cases of appoint- 
ments made in pursuance of a bargain 
under which the appointer or a person 
not an object of the power is to derive a 
benefit there is no authority for holding 
an appointment bad because it is made 
on a condition to be performed not by 
the appointee, but by a third party. The 
real vice of an appointment on condition 
that the appointee shall benefit the 
appointer or a third party is that the 
power is used not with the single purpose 
of benefiting its proper objects but in 
order to induce the appointee to confer a 
benefit on a stranger, and obviously this 
vice is absent where the condition is not 
to be performed by the appointee. . Nor 
is there any case in which a bargain to 
allow the funds to go in default of appoint- 
ment or a condition the performance of 
which will leave the funds to go in 
default of appointment has been success- 
fully impeached. The limitations in de- 
fault of appointment may be looked upon 
as embodying the primary intention of the 
donor of the power. To defeat this in- 
tention the power must be bona fide 
exercised for the purpose for which 
it was given. A bargain or condition 
which leads to the fund going in 
default of appointment can never, 
therefore, defeat the donor’s primary 
intention. Even in the case of a 
condition to be performed by the appoin- 
tee the condition does not necessarily 
invalidate the appointment. As explained 
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(1) [1883] 5 Sim. 632. 

(2) [1893] 1 Ch. 283. 


(3) Kay, 313. 
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Stroud v. Norman (3) it can only do so if 
the purpose of the appointer in imposing 
it is to benefit himself or a third person not 
an object of the power. It is not enough 
that the appointer or some person not an 
object of the power may conceivably derive 
some benefit. If this were not so no 
father could appoint in favour of an in- 
fant child, because if the infant died 
under twenty-one the father himself would 
take as next-of-kin. In order to avoid 
such appointment it must be proved 
affirmatively, or the inference to be drawn 
from the circumstances must be, that the 
purpose of the appointment is not to 
benefit the infant but to benefit the 
appointer through the infant. This 
is the real answer to the powerful 
argument put forward on behalf of the 
respondent by Mr. Jenkins. Though, he 
said, the renunciation by the first family 
would enure for the benefit of the second 
family under the state of circumstances 
in which the appointment was made, it 
was none-the-less possible that the second 
family might all of them predecease the 
appointer, in which case it could enure 
only to the benefit of strangers. Nobody 
can doubt, however, that the real purpose 
of the condition was to ensure that the 
second family, all of them objects of the 
power, should either (l) take the whole of 
the settled funds or (2), if the first family 
renounced the real estate in their favour, 
their share in such funds as in default of 
appointment. The mere fact that in 
some conceivable event the renunciation 
might benefit a stranger could not in their 
Lordships’ opinion invalidate the appoint- 
ment even if the persons to perform the 
condition had been appointees. 

In the Courts below the question of 
the validity of the appointment was a 
question of fact to be determined on evi- 
dence. On the evidence before them 
these Courts could come to no other con- 
clusion than that the appointment was 
void as constituting a fraud on the power. 
Their Lordships, however, have to deter- 
mine the question as a question of law 
independent of the evidence which was 
before the Courts below, and in their 
opinion the appointment was in all res- 
pects a good and valid appointment with, 
in the scope and intention of the power 
and cannot be impeached as constituting 
a fraud thereon. 
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Their Lordships will now proceed to 
consider the second question which arises 
for decision, namely, whether the con- 
tract of 18th August, 1886, whereby 
Mrs. Torkington and the two children of 
Henry Vatcher, junior, renounced their 
inheritance in the Jersey property in order 
that the marriage settlement funds might 
go in default of appointment, was induced 
by fraud and ought therefore to be set 
aside. 

Henry Vatcher, Senior, died on 26th 
March, 1886, having by his will, dated 
4th November, 1885, bequeathed to his 
wife the one-third of his personal estate 
of which by the law of Jersey he was 
entitled to dispose in addition to the one- 
third to which she was entitled by Jersey 
law; the remaining one-third devolved by 
Jersey law on his children or their issue. 
He appointed his wife and his son-in-law, 
Mr. Atkinson, to be his executors. He 
also signed prior to his death a document 
entitled “ Expression of my wishes for 
the guidance of my family in the division 
of my property.” By that document he 
expressed the wish that in the partake of 
his real property in Jersey of which by 
Jersey law he had no power to dispose, 
Margaret Torkington and the children of 
Henry Vatcher, junior, should renounce 
all claim thereto, stating as his reason 
that the property was uncertain and 
heavily incumbered and would be an ever- 
lasting and unprofitable incumbrance. 

On the death of Mr. Vatcher, senior, 
Maria Florence Vatcher, the eldest daugh- 
ter of Henry Vatcher, junior, became his 
principal heiress and as such entitled to 
take possession of his real estate in 
Jersey subject to the liability of dividing 
the same with her co-heirs, and of pro- 
viding for the dower of the testator’s 
widow and of her own mother. In this 
division her own share would by Jersey 
law be considerably greater than the 
share of any of the co-heirs including her 
sister Ellen. Their Lordships will as- 
sume that the inheritance consisted of all 
the items set out in the record, although 
it appears that as to the properties com- 
prised in Schedule B they would not form 
part of the inheritance until the benefit of 
survivorship reserved to the widow of 
Henry Vatcher, senior, had been set aside 
in appropriate legal proceedings, and 
although as to the properties comprised in 
Schedules C and D they did not really 
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form part of the inheritance at all, the 
only right of the co-heirs being to have 
the price paid for them by Henry Vatcher, 
senior, brought into hotchpot in the divi- 
sion. 

Shortly after the death of Henry 
Vatcher, senior, negotiations took place 
between his widow and second family on 
the one hand and Mrs. Torkington and 
the two children of Henry Vatcher, 
junior, on the other hand as to whether 
the latter should or should not renounce 
their shares in the inheritance, it being 
assumed by all parties, and in their 
Lordships’ judgment rightly assumed, 
that if they did not do so the appoint- 
ment of 22nd March, 1882, would stand, 
and they would therefore lose all in- 
terest in the settled funds. In these 
negotiations the widow of Henry Vatcher, 
senior, and his second family were repre- 
sented by Mr. Coutanche, a Jersey lawyer 
of repute, and in part also by Mr. Atkin- 
son, who had married a daughter of Henry 
Vatcher, senior by his second wife, and 
was a clergyman. Mrs. Torkington was 
represented by Mr. 33audains, another 
Jersey lawyer, and Mrs. Henry 
Vatcher, junior, and her two daughters, 
were represented by Mr. Graham, a soli- 
citor practising at Fowey in Cornwall, 
assisted at times by Mr. Baudains. It is 
alleged that in the course of these nego- 
tiations Mr. Coutanche and Mr. Atkinson 
fraudulently represented to Mr. Graham 
that the properties mentioned in the state- 
ment to which their Lordships have 
already referred were, having regard to 
the incumbrances thereon, of no value 
at all, and by means of such representa- 
tion induced Mr. Graham to advise his 
clients to renounce their inheritance. 

These proceedings were instituted on 
12th November, 1910, that is to say, 
twenty-four years after the alleged fraud. 
Mr Coutanche, Mr. Atkinson, and Mr. 
Baudains who acted for the various par- 
ties concerned are all dead. The attitude 
which the Court ought to adopt in consi- 
dering charges of fraud made under such 
circumstances is well stated by Bowen, 
L. J., in the case of In re Postl * h ™™** 

Ml The general presumption which the 
i 111 makers in favour of the good faith 

and validity of transactions which have 
long stood unchallenged , and if the known 

(4) 60 L. T. (N. S.) 514. 


facts and existing documents are, though 
such as to give rise to suspicion, never- 
theless capable of a reasonable explana- 
tion, the Court ought not to draw infer- 
ences against the integrity of persons who 
have long been dead and cannot therefore 
defend themselves. 

Approaching the question in this way, 
and after a careful consideration of the 
evidence, their Lordships have come to 
the conclusion that no fraud has been 
established on the part of any one. In 
order to establish fraud it must be proved 
first that a representation was made ; 
secondly that this representation was 
untrue ; thirdly that it was untrue to the 
knowledge of the person making it; andl 
fouthly that it induced the contract.) 
Under no one of these four heads is the 
evidence really satisfactory. (Their 
Lordships then considered the evidence 
in detail, and continued as follows) : — 

On the question of fraud, therefore, 
their Lordships cannot take the view 
adopted by the Courts below. It is true 
that as a general rule their Lordships’ 
Board treat questions of fact on which 
there have been concurrent findings in 
the Courts below as conclusively esta* 
blished, but the present case is a peculiar 
one. In the first place their Lordships 
cannot help thinking that the evidence to 
the effect that the appointment of 22nd 
March, 1882, was a fraud on the power 
to some extent coloured the view taken 
by the Courts below of other facts. The 
appointment seems to have been consider- 
ed as in the nature of an overt act in 
a fraudulent conspiracy to deprive the 
first family of their inheritance, which 
could not lawfully be done according 
to Jersey law, and other acts of Henry 
Vatcher senior, however innocent, are 
similarly treated. For example, the fact 
that, so far from paying off the incum- 
rances on the property, he actually creat- 
ed new incumbrances, and the fact that 
he took no means to divest himself ot 
what he stated was an onerous property, 
are in the judgment cited against him. 
A^ain, there is in the present proceedings 
less reason than is usually the case for 
refusing to go behind concurrent findings. 
There was no oral evidence at the trial. 
All the evidence was taken on deposition, 
and the Courts below were in no better 
position to judge of its effect than is their 
Lordships’ Board. And lastly, the res- 
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pondents’ counsel did not himself rely on 
the rule, but expressly invited their Lord- 
ships to go into the evidence and come to 
their own conclusions. This their Lord- 
ships have done, and though they regret 
to differ from the Courts below, they 
cannot avoid some satisfaction in acquit- 
ting of all charges of fraud, persons who 
have long been dead and against whom 
in their life-time no such charge was ever 
made. Their Lordships cannot help 
thinking on reference to the initial stages 
of these proceedings that no charge of 
fraud was originally intended to be made. 
It appears to have been developed in the 
course of the examination and cross- 
examination of witnesses for the purpose 
of the trial. And though in the present 
case there is no reason, to suppose that 
the appellants were in any way taken by 
surprise or deprived of the opportunity 
of proving relevant facts, their Lordships 
are of opinion that where charges of 
fraud are intended to be made, full parti- 
culars thereof ought to be given in the 
pleadings, either as originally framed or 
as amended for that purpose. 

The judgment stated that their Lord- 
ships expressed no opinion on the points 
that the respondent Maria Florence 
Pauli, though of full age by Jersey law, 
was according to Knglish law still an 
infant, and that the respondent Ellen 
Vatcher acted through Mr. Atkinson as 
her guardian, although his wife had an 
adverse interest. 

Under the circumstances their Lord- 
ships will humbly advise His M*ajesty to 
allow the appeal and to dismiss the action. 
With regard to costs their Lordships 
observe that the appellants produced no 
evidence of English law in the Court of 
first instance, and under these circum- 
stances they think that justice will be 
done if the respondents are ordered to 
pay the costs of this appeal and four- 
fifths only of the costs incurred in the 
Courts below, and will humbly advise 
His Majesty to that effect. 

T. A. r. Appeal allowed. 

Solicitors for Appellants — Cameron, 

Kemm and Co. 

Solicitors for Respondents — Powell and 
Skues. 
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Viscount Haldane, L. C., Lord Shaw 
of Dunfermline and Lord 
Moulton. 

David Maclaren and another — Appellants 

v. 

The Attorney. General for the Province of 
Quebec — Respondent. 

On Appeal from the Supreme Court 

of Canada. 

** Riparian Rights — Land abutting on river 
or highway is presumed under English law to 
include land ad medium filum — Land described 
as being bounded by a certain river was held 
to abut on the river — Presumption applies in 
Canada — Deed — Construction. 

In construing the parcels in a document affect- 
ing land, say for example, a grant, the law treats 
the parties as describing the land of which the 
full use and enjoyment is to pass to the grantee. 
But in cases where ihe possession of the parcel 
so described would raise a presumption of owner- 
ship of the land in front of it ad medium filum 
aquee or via:, the law holds that it is the exclusion 
of that land which must be evidenced by the 
terms of the grant and not its inclusion and that 
if not evidenced, that land will be deemed to have 
been included in the grant, if the grantor had 
power to include it. Hence it is settled law that 
no description in words or by plan or by estima- 
tion of area is sufficient to rebut the presump- 
tion that land abutting on a high way or stream 
carries with it the land ad medium filum merely 
because the verbal or graphic description descri. 
bes only the land that abuts on the highway or 
stream without indicating in any way that it in- 
cludes land underneath that highway or stream. 

. [P. 194. C. 2J 

City of London Tax Commissioners v Cen- 
tral London Railway (1913) A. C. 364 Ref. 

Where the land was shown as abutting on the 
river and was described as bounded by the river 
and again as bounded by a line following the 
windings and sinuosities of the river bank. 

Held that the description makes the land abut 
on the river and gives rise, according to English 
law, to the presumption above referred to. 

[P a I94 t c 2 1 

Where the dominant words in the description 
were that the land was bounded "on the east hv 
the river Gatineau,” y 

Held, that it would require words in some 
other part of the grant plainly inconsistent with 
this to justify a construction being put on the 
grant which would make the land it covered, a 
parcel which was not bounded “on the east bv 
the river Gatineau " [p, 193 , c. lj 

Held, further that this language was emphasised 
by the other description of the boundary in the 
grant, which other description started from the 
post on the bank which marked the point where 
the land commenced to be bounded by the river 
Gatineau and proceeded as follows: — “Thence 
southerly along the said bank of the river Gatineau 
and following its sinuosities as it winds and 

. [P. 193, C. l.J 


turns.” 
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Maclaren, the plaintiffs in the original 
litigation, and the respondent is the At- 
torney-General of the Province of Quebec, 
who intervened in the suit under cir- 
cumstances hereinafter mentioned, and, 
who, since such intervention, has sub- 
stantially carried on the litigation on be- 
half of the Government of the Province. 
To make clear the points in dispute it 
will be necessary to set out somewhat in 
detail the facts of the case and the history 
of the litigation. 

The river Gatineau is a river of con- 
siderable size but irregular bed, flowing 
into the river Ottawa on its north bank. 
Starting from the river Ottawa and pro- 
ceeding up the river Gatineau one passes 
through the township of Hull, and then 
through the township of Wakefield. North 
of the township of Wakefield the river 
Gatineau has on its left or eastern bank 
the township of Denholm and on its right 
or western bank the township of Low. 
The documents creating these townships 
are Letters Patent issued by the Crown, 
in whom, of course, the property in the 
soil was originally vested, and such docu- 
ments specify and define the boundaries 
of these townships. 

By Letters Patent, dated 26th Novem- 
ber, 1860, a portion of the township of 
Low, known as lot 39 of range 2 of that 

township, was granted to Caleb Brooks, 
and subsequently by Letters Patent dated 
8th April, 1865, another portion, known 
as lot 38 of range 2 of that township, was 
also granted to him. Both these lots lie 
along the right bank of the river. By 
divers mesne assignments, the validity of 
which is not questioned, the plaintiffs 
have become the owners of seventeen 
acres of lot 39, and about four acres of 
lot 38, these portions being so situated 
that they may, for the purposes of this 
case, be taken to include so much ot the 
lands comprised in lots 38 and 39 as lies 

along the river. . , _ , , 

By Letters Patent, dated 24th March, 

1 S 91 , the west half of a portion of the 

township of Denholm, known as lot 38 of 

range 1 of that township, was granted to 

William Brooks. The land so granted 

(which lies along the left bank of the 

river Gatineau) was, by a deed of sale, 

dated 4th May, 1894, sold by the said 

William Brooks to the plaintiffs. The 

validity of these transactions is not 

questioned. 


The application of the principle of ad medium 
filum aquae does not depend in any way on the 
nature or origin of the title of the grantor. 
Provided that the lands on the banks and bed of 
the river belong alike to the grantor and are 
alike alienable by him, the principle applies- 

[P. 196, C. 1.] 

There is no trace in Canadian law of any 
exception to the rule that the bed of a stream 
presumably belongs to the riparian owners except 
in the cases where that bed is in its nature public 
property incapable of being alienated and there- 
fore such presumption of ownership cannot 
exist. [P« 196, C. 1.] 

** (b) Riparian Rights — Rights of navigation 
and floating timber are independent of owner- 
ship of bed and arc secured by statutory 
Provisions in Quebec. Article 7349, Revised 
Statutes of Quebec 1906. 

The rights of the user of rivers for the pur- 
poses of navigation and the carriage of timber 
are independent of the ownership of the bed of 
the river and whatever be the source from which 
they originally came they are now protected by 
statutes in Quebec, which are very far reaching 
in their provisions. [P- 194, C. 2.] 

• (c) Privy Council — Practice — Privy Coun- 
cil will not decide untieccssary point. 

It is more consonant with the practice of the 
Board to leave a question which on the view 
taken by their Lordships in a particular case, it is 
unnecessary to decide therein, to be dealt with in 
some case in which it is raised in a way which 
makes it essential to the decision of that case. 

[P. 196, C. 2 & P. 197, C. 1.] 
** (d) Riparian Rights— “ floatable river, ” 
meaning of — River floatable only for loose logs 
is not floatable within Art. 400, Civil Code of 
Lower Canada— Words. " Floatable river." 

Art. 409 of the Civil Code of Lower Canada 
provides inter alia that navigable and floatable 
rivers are the “dependencies of the crown 

domain.” . 

Held, that the queslion whether a particular 
river comes within the words “navigable and 

floatable" is a mixture of fact and law. 

[P • 1 9/ # C, l.J 

Held, further that a river floatable only for 

loose logs and not floatable for cribs or rafts is 

not “floatable” (case-law discussed). 

[P. 199, C. l.J 

The river bed was irregular and it varied great- 
ly in breadth so that in some places it was a wide 
river. The bulk of water that went down it in 
times of freshes was very large and at other times 
was comparatively small. Peaches in it might te 
navigated but they were comparatively short and 
it could not be said that they affected the econo- 
mic use of the river, excepting strictly locally, 
just as the extension of any other river into a 
lake or the like, might give it a ^ca^usefulnes^s. ^ 

Held, that such a river is not , n * v j^' e - r aw 

R. B. Finlay , Aylen , and Geoffrey Law- 
rence— for Appellants. 

R. C. Smith , Buckmaster , and Hatnar 

Greenwood — for Respondent. 

Lord M oulton'— -The appellants m the 
present appeal are David and Alexander 
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It is not disputed, therefore, that the 
plaintiffs are the owners of lands on both 
sides of the river Gatineau, lying opposite 
to each other and so situated that, if the 
plots comprised in the grants are riparian 
lands, and if the ordinary presumptions 
of English law hold good, they would 
carry with them the ownership of the bed 
of the river lying between them. Whether 
these lands are riparian and whether 
these presumptions do hold good in the 
case of the river Gatineau are the two 
questions to be decided in the present 
case. 

But these questions are raised in a very 
peculiar way, which necessitates the 
statement of certain further facts. 

On 7th December, 1899, S. N. Parent, 
Commissioner of Lands, Forests, and 
Fisheries of the Province of Quebec, on 
behalf of the_Government of that Pro- 
vince, sold to Edwin and Willian Hanson, 
the defendants in the Court below, 

*' the water lot and water power situate on the 
river Gatineau comprising all that portion of the 
bed of that river, covered by the * Paugan Falls 
and Rapids', and the island and rock situate at 
the front thereof, and lying in front of lots 38, 
39 and 40 of the second range of the township of 
Low. and of lots 38, 39 and 40 of the township of 
Denholm.” 

It is not disputed that this grant 
covers portions of the bed of the river 
Gatineau which would belong to the 
appellants if the two questions above 
mentioned are answered in their favour. 

The litigation was commenced by the 
plaintiffs, who set up a title to these por- 
tions of the bed of the river based on the 
conveyance to them of the adjoining 
lands, and alleged that the defendants, 
Edwin and William Hanson (the above- 
mentioned purchasers from the Crown), 
had illegally, improperly, and without 
right entered on the property of the 
plaintiffs and had falsely claimed to be 
the owners thereof, and had offered the 
same for sale as such owners, and threat- 
ened and intended to re-enter and erect 
works thereon, and they prayed that the 
plaintiffs should be declared the owners 
of the property in question, (and that the 
alleged sale by the Commissioner of 
Lands, Forests, and Fisheries to the 
defendants should be declared to be null 
and void and without effect in so far as it 
assumed to sell or to grant to the defen- 
dants any part of such property. They 


further claimed an injunction and 
damages. 

The defendants in their defence denied 
that any portion of the bed of the river 
belonged to the plaintiffs or had been in- 
cluded in the grants made to the plaint- 
iffs’ predecessors-in-title. Among other 
allegations of fact they set up that the 
river Gatineau is a navigable and float- 
able river whose bed formed part of the 
Crown domain, and that accordingly no 
part of such bed was included in the 
grants in question. This issue, as will 
presently be seen, has eventually become 
the main issue in the case. 

Shortly before the plaintiffs put in their 
answer to the defendants’ plea (which 
consisted substantially of a joinder of 
issue), the Attorney-General of the Pro- 
vince of Quebec intervened, as being 
interested in the event of the suit and 
entitled to be heard therein. As the 
grantor to the defendants, the Govern- 
ment of the Province was interested in 
defending the validity of its grant. Since 
this intervention the litigation has in 
substance been confined to the questions 
raised by the intervener, and it has been 
carried on between the plaintiffs on the 
one side and the Government, represented 
by the Attorney-General of Quebec, on 
the other. It is, therefore, not necessary 
to refer to the cross- demand of the defen- 
dants, or the claim for damages on the 
part of the plaintiffs, as the only point 
now before the Board is the question of 
title to the bed of the river. 

The history of the litigation shews 
great differences of judicial opinion on 
the issues involved therein. Mr. Justice 
Champaigne, thejudgeat the trial, decided 
in favour of the plaintiffs on all points. 
On appeal to the Court of King’s Bench 
(Appeal Side) that Court (consisting of 
five judges) decided against the plaintiffs 
on all points. Appeal was then brought 
to the Supreme Court of Canada, and the 
six judges who heard the appeal were 
equally divided on the question of the 
plaintiffs’ title, although on other points 
they agreed with the judgment of Cham- 
paigne, J. The appeal was accordingly 
dismissed, and it is from this decision of 
the Supreme Court of Canada that the 
present appeal is brought. 

The case divides itself into two heads. 
In the first place, the respondent denies 
that the descriptions in the grants, 



192 Privy Council david maclaren v. quebec attor.-general (Lord Moulton.) 1914 


through or under which the plaintiffs hold, 
are such as would carry the bed of the 
river, even under English law. In the 
second place, he says that even if such 
were the case, it is not in accordance with 
the law of the Province to apply the 
English presumptions as to the ownership 
of the bed of a river or its inclusion in 
grants of the lands forming its banks to 
the case of a river such as the river 
Gatineau. In other words, he alleges 
that the river Gatineau is a navigable and 
floatable river, and that, by the law of 
Quebec, no portion of the bed of such a 
river goes with a grant of the land on its 
banks. 


Excepting upon one point, there has 
been no dispute as to the facts of the case. 
At the trial the defendants sought to shew 
that the river Gatineau is navigable and 
floatable both to ships and rafts. The 
plaintiffs admitted that loose logs can be 
floated down it at certain times of the 
year, but they contended that it is not 
floatable otherwise than a buches perducs. 
After hearing evidence on both sides, the 
learned Judge at the trial found that (so 
far as is material to this case) the plaint- 
iffs’ contention was correct. His decision 
was reversed by the Judges of the Court 
of King’s Bench, who decided (Carroll, J ., 
dissenting) that the river was both navi- 
gable and floatable, but it is difficult to 
determine how far this reversal was 
due to their view of the law and how far 
to their view of the facts. On the appeal 
to the Supreme Court four out of six 
judges agreed with the conclusion of 
the judge at the trial on the facts, and the 
other two expressed no opinion thereon. 
Their Lordships agree with the view 
taken by the judge at the trial, by 
Mr. Justice Carroll in the Court of King s 
Bench, and by the majority of the judges 
of the Supreme Court, and hold that on 
the evidence the river Gatineau must be 
tiken to be “ floatable a bitches per, lues" 
only, and to be neither “ navigable " nor 
“ float able en trains on radeaux Indeed 

the correctness of this view of the facts 

was hardly contested at the hearing of the 

aP In a order to decide the first point it is 
necessary to examine the documents of 
title under which the plaintiffs hold 
their lands. Taking .first the toory 
the title of that portion of the plainti 
lands which lies on the right bank of the 


river, we commence with Letters Patent, 
dated 1st December, 1859, creating the 
township of Low. These letters patent, 
after reciting that it is expedient to erect 
into a township a certain tract of waste 
land lying in the country of Ottawa 
proceed to describe that tract as follows : 

*' All that certain tract or parcel of land bound- 
ed and limited as follows, that is to say : On the 
north by the township of Aylwin ; on the south 
partly by the township of Masham and partly by 
the township of Wakefield; on the east by the 
river Gatineau, and on the west partly by the 
township of Gawood and partly by the township 
of Aldfield ; beginning at a post and stone bound- 
ary erected on the western bank of the river 
Gatineau aforesaid at the intersection of the north 
line of the township of Wakefield aforesaid and 
marking the south-east angle of the said tract or 
parcel of land ; thence along the said north line 

of the township of Wakefield thence along the 

said south outline of the township of Aylwin 
astronomically east nine hundred and thirteen 
chains ninety-one links more or less to the inter- 
section of the west bank of the river Gatineau 
aforesaid at a post and stone boundary, marking 
the south-east angle of the said township of 
Aylwin, and the north-east angle of the said tract 
or parcel of land; thence southerly along the said 
west bank of the river Gatineau and following its 
sinuosities as it winds and turns to the place of 
beginning. The said tract or parcel of land thus 

circumscribed has been further laid out and 

sub-divided into ranges and lots in the manner 

following... range first into 34 lots numbered from 
north to south, namely, from No. 1 to 34 inclu- 
sive, the same being broken lots and bounded 
towards the east individually and collectively by 
the river Gatineau aforesaid ; range second into 
56 lots numbered from north to south, namely, 
from No. 1 to 56 inclusive the whole as repre- 

sented on the plan of the said tract or parcel of 
land hereunto annexed as near as the nature and 
circumstances of the case will permit, and in con- 
formity to the actual survey in the field as re- 
turned and of record in the Crown Lands Depart- 
ment.” 

The actual plan referred to in these 
Letters Patent does not appear to have 
been put in at the trial by either party, but 
the plan which is now on record in the 
Public Department and which came into 
force on 20th January, 1902, was put in 
by the appellants at the trial, and no ob- 
jection was taken to it (otherwise than 
that the document actually put in was a 
copy and not the original), and it has 
been freely referred to without objection 
at the hearing of this appeal, so that their 
Lordships conclude that it must have 
been taken by the parties as representing 
or reproducing the plan referred to in the 
Letters Patent. It accords exactly with 
the above description, and shews ths 
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township as bounded on the east by the 
river Gatineau. 

Whether the map or the verbal descrip, 
tion of the parcels be taken as defining 
the land, their Lordships have no doubt 
that it was meant to be riparian. The 
[dominant words in the description are 
|that the land is bounded “ on the east by 
the river Gatineau,” and this is precisely 
[what is represented on the map. It would 
require words in some other part of the 
Letters Patent plainly inconsistent with 
this to justify a construction being put on 
these Letters Patent which would make 
,the land which they cover a parcel, which 
is not bounded “ on the east by the river 
Gatineau.” So far from any such words 
being present, the only other description, 
of the boundary agrees with and empha- 
sizes this language. It starts from the 
post on the bank which marks the point 
where the township commences to be 
bounded by the river Gatineau and pro- 
ceeds as follows : “Thence southerly along 
the said west bank of the river Gatineau, 
and following its sinuosities as it winds 
and turns. ** This is just such a descrip- 
tion as one would give of the metes and 
bounds of a riparian property which was 
bounded by the river, and, in thsir Lord- 
ships’ opinion, the use of this form of 
words in the detailed description of the 
boundaries of the township does not 
qualify in any way the simpler descrip- 
tion that it is bounded “ on the east by 
the river Gatineau.” 

The township of Low is, therefore, 
riparian, and from the position of the . 
plaintiffs* land in the township, it follows 
that it also is riparian. But the fact that 
the portion of the plaintiffs’ property 
which is situated in this township is 
riparian is made still more clear when we 
examine the grants under which it passed 
to their predecessors-in-title whether we 
take those grants by themselves or in 
conjunction with the above Letters Patent 
creating the township of Low. The Letters 
Patent granting lot No. 38 to the pre- 
decessor-in-title of the plaintiffs describe 
the parcel thus : — 

“ The lot number thirty-eight in the second 
range of the township of Low aforesaid ; being a 
broken lot bounded in front to the east by the 
river Gatineau and to the west by the third range 
of the said township.” 

And the Letters Patent granting lot 
39 adopt exactly the siame phraseology. 
The Crown had undoubtedly the power 
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to make a grant of riparian land thus 
situated, and these two grants clearly 
grant it. This would suffice to decide the 
point, but it is to be noticed that each plot 
is spoken of as forming part of the town* 
ship of Low, which shews that those 
acting for the Crown in making these 
grants interpreted the Letters Patent • 
creating the township as including the 
land down to the river, which is the inter- 
pretation which their Lordships hold that 
they must bear. 

The case as to the land of the plaint- 
iffs which lies on the left bank of the river 
and is situated in the township of 
Denholm is substantially the same, but 
in this case the grant to the predecessor- 
in-title of the plaintiffs does not assist us. 

It merely describes the land granted as 
“ the west half of the lot number thirty- 
eight in the- first range of the aforesaid 
township of Denholm.” 

So that we are thrown back upon the 
Letters Patent creating that township in 
order to ascertain the position of the land 
thus granted. These Letters Patent are in 
the French language, but their purport is 
precisely the same as that of the letters 
patent creating the township of Low. 
The close correspondence may be 
judged from the following extracts 
which give the more material parts of 
the description of the lands included. 
The area is described as being “ deli. 

mitee et decvite commc suit an nord 

par le township de Hincks , an sud pay It 
township de Wakefield , a I'est, partie pay le 
township de Bowman et pavtie pay le town- 
ship de Portland et a i y ouest pay la yevieve 
Gatineau , ’ and in going over the metes and 
bounds it says : “ De la , le long de la dite 
ligne exteneuve sud du township de Hincks , 
plan ouest t six cent, quarante-quatre chaines , 
plus on moins , jusqu'a la yive est de la yivi - 
ere Gatineau , jusqu'a un poteau ou borne de 
pierre may quant L' angle sud- ouest du dit 
township de Hincks et V angle nord -ouest de la 
dite etendue ou portion de teyye. De la , le 
long de la rive est de la dite riviere Gatineau , 
dans une direction geneyalement sud-ouest 
et suivant ses sinuosites jusqu'au point de 
depart .” 

It will be seen that for all practical pur- 
poses the Letters Patent may be taken 
mutatis mutandis «is mere translations the 
one of the other, so that the reasoning 
which has led their Lordships to the con- 
clusion that the land of the plaintiffs in 
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the township of Low is riparian applies 
with equal force to their lands in the 
township of Denholm and it is not neces- 
sary here to repeat it. 

I ln some of the judgments in the Courts 
below the learned Judges have held that 
the presumption that the bed of the river 
ad medium filum aquae was included in the 
"rant is negatived by the fact that the 
metes and bounds of the parcels forming 
the townships as described in the Letters 
Patent make them terminate at the bank 
of the river. But their Lordships are of 
opinion that in so holding they are not 
living full effect to the presumption or, (as 
?t should rather be termed) rule of con- 
struction which is so well established in 
English law. It is precisely in the cases 
where the description of the parcel (whe- 
ther in words or by plan) makes it termi- 
nate at the highway or stream and does 
not indicate that it goes further that the 
rule is needed. If there is any indication 
of the parcel going further there is no 
place for its operation. The application 
of the rule is strikingly illustrated in the 
latest case in which the point was consi- 
dered in the House of Lords City of Lon- 
don Land Tax Commissioners v. Central 
London Railway (1). In that case the 
plots under consideration were describedin 
language which undoubtedly represented 
them as plots terminating at the highway. 
In one instance the description was 
h Vacant ground formerly two houses and 
premises situate and known as Nos 36 
and 37, Newgate Street,” and in another 

instance the description was “ All those 

pieces of land now or formerly known as 

85 and 86, Newgate Street, 

particularly delineated and ^scribed 
the plan hereto annexed marked A and 
thereon coloured pink," and on reference 
to that plan it was seen that the colora- 
tion slopped at the edge of the highway. 
Yet in all these instances their Lordships 
were unanimously of opinion that the rule 
ought to be applied, and that 'andsup 
to the middle line of Newgate Street 
were excluded in the certificates of 
redemption of land tax. 

In construing the parcels in ^ doc "™*" t 
affecting land, say for c^mpie a grant 

ment is to pass to the grantee. But 

7l) [1913] A. C. 364. 


cases where the possession of the parce 
so described would raise a presumption 
of ownership of the land in front of it ad 
medium filum acquae or viae the law holds 
that it is the exclusion of that land 
which must be evidenced by the terms 
of the grant not its inclusion, and 
that if not so evidenced that land will be 
deemed to have been included in the 
grant if the grantor had power to include 
it. Hence it is settled law that no des- 
cription in words or by plan or by estima- 
tion of area is sufficient to rebut the pre- 
sumption that land abutting on a highway 
or stream carries with it the land ad medium 
filum merely because the verbal or gra- 
phic description describes only the land 
that abuts on the highway or stream with- 
out indicating in any way that it includes 
land underneath that highway or stream. 
This is precisely what we have here. The 
land is shewn as abutting on the river and 
is described as bounded by the river, and 
again as bounded by a line following the 
windings and sinuosities of the river 
bank. This clearly makes it abut on' the 
river and gives rise according to English, 
law, to the presumption in question. 

The first question, therefore, must be 
answered in the plaintiffs’ favour. There 
remains the question whether the pre- 
sumption of English law that the bed of 
the stream ad medium filum aquae belongs 
to the riparian proprietors holds good 
under the law of Quebec in the case of a 
river such as the river Gatineau. 

Before examining this question, their 
. Lordships think it desirable to deal w>th 
some matters which figged prominently 
in the argument and undoubtedly affected 
greatly the mode in which the case was 
presented to the Board, although they do 
not determine the issues .n ‘he case. 

In the first place it was spoken of as 
though it gravely affected the rights of the 
public, and indeed as though the success 
of the appeal would close the river Gati- 
neau to them. Their Lordships recog- 
nize the importance of the case, but they 
cannot agree that it involves any such 
consequences. The rights of user ofl 
rivers for the purposes of navigation an 
the carriage of timber are independent of 
ownership of the bed of the river and 
whatever be the source from which they 
originally came are now protected by 
statutes which are very ^-reaching in 

their provisions. F or instan , 
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Revised Statutes of Quebec, , Article 
7349 provides as follows : • 

“ 2. It shall be lawful, nevertheless, to make 
use of any river or watercourse, lake, pond, ditch 
drain or stream, in which one or more persons 

are interested, and the banks thereof for 

the conveyance of all kinds of lumber, and for the 
passage of all boats, ferries, and canoes subject 
to the charge of repairing, as soon as possible, 
all damages resulting from the exercise of such 
right and all fences, drains, or ditches dama- 
ged." 

This is only one of many'statutory pro- 
visions securing to the public the use of 
the rivers whatever be the private rights 
existing therein, and however this appeal 
be decided, these rights of the public will 

remain unaffected. 

/ 

But this is not all. The rights of the 
public in the river Gatineau are not in 
any way put in issue in this case. The 
parties to this appeal are substantially at 
one on the question of the private owner- 
ship of the bed of the river Gatineau. 
The only difference between them is as to 
which of two private owners possesses it. 
The appellants contend that the portion 
of the bed of the river which is in ques- 
tion passed to their predecessors- in title 
by the grants to Caleb Brooks in I860 
and 1865, and that to William Brooks in 
1891. The respondent contends that it 
passed to the defendants under the grant 
to them in 1899. Neither party, there- 
fore, sets up a title in the public. So far 
as the river Gatineau is concerned, the 
decision of this case will do no more than 
decide whether or not the language of 
certain existing grants was sufficient to 
pass particular portions of that bed, or 
whether, after such grants were made, 
they still remained in the hands of the 
Crown so that it had power to grant 
them by a later grant. 

Nothing, indeed, could be more foreign 
to the contentions of either party than to 
deny that the bed of the river Gatineau 
has largely passed into private hands. It 
was admitted that the townships of Hull 
and Wakefield include the bed of the 
river so far as it flows through them. 
The plots in those townships are rectan- 
gular, so that in the case of river lots the 
bed of the river is included within the 
metes and bounds of the lots in question 
without any appeal to the doctrine of ad 
medium filum aquae. Counsel for the res- 
pondent emphatically disclaimed the 
doctrine that the k Crown could not alien- 


ate the river bed in precisely the same 
manner as any other public lands. But 
if this be the correct view of the law, we 
have here an example of a very simple 
case of the application of the presump- 
tion. A being absolute owner of the land 
on the banks and the bed of the stream 
grants to B. a plot bounded by the 
stream. In such a case it is established 
law that the conveyance is construed as 
passing also the bed of the stream ad 
medium filum aquae. 

Notwithstanding the fact that the res- 
pondent admitted and indeed relied on 
the alienability of the river bed by the 
Crown the argument before this Board, 
as also the argument in the Courts 
below, turned largely on the provisions 
of Article 4 00 of the Civil Code of 
Lower Canada. This reads as follows : 

“ Roads and public ways maintained by the 
State, navigable and floatable rivers and streams 
and their banks, the sea-shore, lands reclaimed 
from the sea, ports, harbours and roadsteads, and 
generally all those portions of territory which do 
not constitute private property are considered 
as being the dependencies of the Crown domain.” 

As is the case with so many others, 
this article is taken almost unchanged 
from French sources, and, as is natural, 
the French text is the more helpful in 
arriving at the true interpretation. It 
reads as follows : 

“ Les chemins et routes a la charge de 
I'Etat, les fieuves ct rivieres navi gables et 
fiottables et leurs rives, les rivagis , lais et 
relais de lamer , les ports, les havres et les 
rades et gencrealemcnt toutes les portions de 
tervitoire qui tie tom be at que dans le domaine 
prive, sont considerces comme des dependances 
du domaine public .” 

The principal aim of counsel for the 
respondent in the argument before this 
Board was to establish that the river 
Gatineau was a floatable river in order to 
bring it within the operation of this 
article, and the efforts of counsel for the 
appellants were to shew that it was not 
a floatable river and that, therefore, this 
article did not apply to it. 

It is this part of the case which has 
given to their Lordships the greatest 
difficulty and anxiety. 1 he importance 
attached to it in the judgments that were 
delivered in\the Courts below claims for it 
the most caref ul attention. Nevertheless 
their Lordships cannot but feel that the 
parlies have not fully appreciated the 
bearing of this article on their respec- 
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tive contentions. If its meaning be 
that the beds of navigable and floatable 
rivers are in their nature incapable of 
constituting private property and neces- 
sarily remain public, a decision that the 
river Gatineau is floatable within the 
meaning of this article would be as fatal 
to the validity of the grant which the 
respondent seeks to defend as it would be 
to the grants on which the plaintiffs base 
their title. If, on the other hand, the 
article means only that the beds of navig- 
able and floatable rivers initially form 
part of the Crown domain, but that they, 
like other public lands, are alienable and 
may form the subject of grants by the 
Crown, the article is well nigh immaterial 
in the present case. The application of 
the principle of ad medium Jilum aquae does 
not depend in any way on the nature or 
[origin of the title of the grantor. Provided 
that the land on the banks and bed of the 
river belong alike to the grantor and are 
alike alienable by him the principle 
applies. 

One further matter must be borne in 
mind. There is no trace in Canadian 
law of any exception to the rule that the 
bed of a stream presumably belongs to the 
riparian owners except in the cases where 
'that bed Is in its nature public property 
and therefore such presumption of owner- 
ship cannot exist. A perusal of the seigni- 
'orial decisions and the judgments of those 
who took part in them makes it clear that 
the exclusion of the beds of navigable and 
floatable rivers from the grants to 
seigniors was not by reason of express 
words in the grants nor of any special 
rule of law formulated ad hoc , but was a 
consequence flowing from the jurispru- 
dence then existing derived from French 
sources under which the beds ot such 
rivers were held to form part of the 
domaine public and thus to be incapable 
of becoming private property. But it 
followed that they were inalienable and 
this was fully recognised. They are 
always spoken of as i nalienables ct impercs- 
cri ptibles. So much of that jurisprudence 
as remains is to be found in Article 400 
of the Civil Code, and on the construction 
to be given to that article must depend 
the status of the beds of these rivers ironi 
the point of view of property. 

The interpretation of* Article 400 
appears Ic their Lordships to be a ques- 


tion of importance to the public so great 
that it can hardly be exaggerated. If it 
be the law that the beds of navigable and 
floatable rivers are public property incap- 
able of being alienated, and that this 
principle has not been generally regarded 
in the actual Crown grants which have 
hitherto been made, the effect of a decision 
in the one way might have a widespread 
effect on the rights of individuals. On 
the other hand, a decision to the opposite 
effect must have a widespread effect on 
the rights of the public. In these cir- 
cumstances their Lordships feel that it 
is desirable that a point of such import- 
ance should only be decided in some case 
in which the parties are respectively 
interested in the one and the other of the 
two rival interpretations so that there has 
been opportunity for full argument there- 
on. In the present appeal this has not 
been the case. Neither party was inte- 
rested in supporting the interpretation 
that Article 400 means that the beds of 
navigable and floatable streams remain 
public property. Yet it is evident to 
their Lordships that this is a view of the 
article which cannot summarily be dis- 
missed. The article clearly points to 
these lands standing in an exceptional 
position as contrasted with other lands. 
They are associated with specific types of 
land which are evidently intended to 
remain for all time the property of the 
State as contrasted with the individual, 
and the class is completed by the import- 
ant category, “and generally all those 
portions of territory whicli do not consti- 
tute private property.” In the face of all 
this it is impossible not to feel that there 
are great difficulties in accepting an inter- 
pretation which would leave them in the 
same position as to title and ownership 
as all other lands. On the other hand the 
proposition that the beds of these rivers, 
though of undoubted economic value, 
constitute a type of property which is 
vested in the Crown but which it cannot 
alienate presents very serious difficulties 
of another kind. It happens that the 
view which their Lordships take of the 
facts in this case renders it unnecessary! 
that they should decide this point, and 
they, therefore, desire to make it plain 
that they express no opinion thereon, 
holding that it is more consonant with 
the practice of the Board to leave such a 
question to be dealt with in some case in 
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I which it is raised in a way which makes filnm aquae. Accordingly, when the Code 
it essential to the decision of the case. Napoleon was compiled the law in this 
There remains the important question respect was expressed in Article 538 in 
whether the river Gatineau is a river language identical with that which is now 
which comes within the words *« navigable found in Article 400 of the Civil Code of 
et flottable .” If this is answered in the Quebec. But although the law was thus 
negative, the river bed does not come authoritatively formulated there was great 
within the provisions of Article 400 of the diversity of opinion as to its meaning. 
Civil Code, and it becomes unnecessary to One school of lawyers insisted that 
consider the difficulties which that article streams that were only flottables a buches 
presents. pevdeus were within the article and others 

I This question is a mixture of fact and denied it. On the whole, the balance of 
law. So far as fact is concerned the authority was greatly in favour of the 
material for its decision consists mainly latter, and in 1323 the Court of Cessation 
of the finding of the learned judge at the gave a decision in that sense. But even 
trial that, the “river is floatable this did not settle the matter, and conflic- 
only for loose logs {flottable a buches ting decisions were given in the different 
pevdus), and that it is not floatable for Courts. At length, in 1898, the Legislature 
cribs or rafts {flottable en trains ou radeaux)," put an end to the confusion by passing a 
which their Lordships accept in its enti- law that streams should not be considered 
rety. In addition to this there are, of flottables if they were only flottables a 
course, certain facts as to the magnitude buches perdcus, and, speaking generally, 
of the Gatineau, the nature of its bed, and the authorities treat this as being a decla- 
of the flow of water in it at various per- ration of the law in accordance with 
iods of the year. On these matters there the better opinion prevailing at the time, 
is no dispute between the parties. The All this legal history, although interest- 
river bed is irregular and it varies great- ing, can have no substantial bearing on 
ly in breadth, so that in some places it is the present case. The connection be- 
a wide river. The bulk of water that goes tween Canadian law and French Law 
down it in times of freshet is very large, dates from a time earlier than the compi- 
and at other times is comparatively lation of the Code Napoleon and neither 
small. Reaches in it may be navigated, its text nor the legal decisions thereon 
but they are comparatively short, can bind Canadian Courts or even 
and it cannot be said that they affect directly the duty of Canadian tribu- 
affect the economic use of the river, nals in interpreting their own law. Still 
excepting strictly locally, just as less can it be suggested that the decision of 
the extension of any other river into a the French Government to end disputes by 
lake, or the like, might give it a local a statute can have any weight in the matter, 
usefulness. The only conclusion that can legitimately 

That such a river is not navigable is be drawn from the above chapter of 
evident, and it was indeed practically con- French legal history is that the meaning 
ceded by the respondent’s counsel in the of the word “ flottable ” was very uncer- 
argument before us. The contest raged tain in French jurisprudence at the criti- 
round the word “ flottable,” and a great cal date when French law became recog- 
wealth of legal knowledge and research nised as the basis of the law of the 
was displayed on both sides, and a mass Colony of Lower Canada, but that there 
of material of very unequal value bearing was certainly no consensus of opinion 
upon it was placed before their Lord- that a river was flottable in a legal sense 
ships. The outcome seems to them to be if it was only flottable a buches perdeus in 
as follows: It is abundantly clear that fact. 

the distinction between the legal status Nor, in their Lordships’ opinion, is 
of the beds of streams which were much light to be derived from the deci- 
“ navigable et flottable" and the beds of sions during the period between 1791 and 
other streams existed in French jurispru- the extinction of the feudal rights in 
dence long prior to the compilation of the Lower Canada in 1854. Judging from 
Code Napoleon. The former belonged the material presented to their Lordships 
to the domaine public, while the latter in the argument, there seems to be no very 
belonged to the riparian owners ad medium settled jurisprudence, and no doubt many 



1§8 Privy Council david maclarenk. Quebec attOr.-general (Lord Moulton.) 1^14 


questions remained in a state of uncer- 
tainty. The case of Oliva v. Boissonnault 
(2), in 1833, is of value from this point 
of view. We there find the judges of 
first instance treating “ fiottable ” as 
equivalent to “ capable of floating logs or 
rafts.” But the Court of Appeal doubted 
the correctness of this view, and Reid, 
C. J., in giving the judgment of the 
Court, indicates that in their opinion 
“ floatable ” was not applicable to a river 
which could only float logs. They evi- 
dently inclined to the view that “ flotta- 
ble ” as applied to a river implied that it 
was ranked among navigable rivers 
“ port ant bateaux et radeaux pour Ic transport 
du bois et autres merchandises , ” a view 
which, as will presently appear has sub- 
sequently received the support of high 
authority. But, speaking generally, no 
substantial help is obtained until we come 
to the inquiry which took place under the 
authority of the Seigniorial Act of 1854. 

By that Act certain Commissioners 
were appointed to settle the value of the 
seigniorial rights which were about to be 
abolished, and for that purpose to draw 
up schedules of such rights in each case. 
In order to settle the numerous legal 
questions which must necessarily arise in 
the performance of their duties, the 
judges of the Court of Queen’s Bench 
and the Superior Court for Lower Canada 
were erected into a tribunal to decide 
such questions, and the Attorney-General 
and the parties interested were entitled to 
appear before that tribunal and submit 
questions to it for decision. They m.ght 
also submit their own views as to what 
the answers ought to be m the shape of 
legal propositions which they asked the 
Court to declare to be the answers to the 
questions put. After thus hearing the 
rival contentions, the Court h id to decide 
what was the proper answer. In this way 
a body of decisions of the highest 
authority as to the law then prevailing in 
Lower Canada was collected, to which 
an almost authoritative sanction has been 
*?ven by statute, and which, apart from 
statute naturally command the highest 
respect by reason of the compos.t.on of 
tli (^tribunal which pronounced them. 

Turning to these seigniorial decisions, 
an! Adjudgments of the mchv.dua 
judges which accompany th em, one c an 

(2) Stuart's Lower Can. Rep. 524. 


not find any specific reference to the 
status of the beds of rivers which were 
only “ floatables a buches perdeus.” But on 
the other hand, one finds clear statements 
that the seigniors became by their grant 
proprietors of the non-navigable rivers 
which passed through the fief subject to 
legal servitudes, and to the ad medium 
filum rule. Some of the judges used single 
term “ non-navigable ” and some (among 
whom is Sir Louis Lafontaine, C. J.) 
used the more exact phrase “ non-navigable 
et non-floattable. ” But a perusal of these 
able and exhaustive judgments makes it 
abundantly clear that this difference of 
phraseology does not indicate, any differ- 
ence of opinion. Indeed, the agreement 
between the members of the tribunal on 
important questions is very striking. In 
truth “ non-floattable ” was looked upon 
as a special form of “ non-navigable 
and the word was evidently put in by 
those who used it for the purpose of pre- 
venting its being thought that the only 
form of navigation contemplated was by 
ships {naves). The word “ floattable ” 
therefore, referred to navigation by cribs 
or rafts {en trains on radeaux). In this 
connection the judgment of Mr. Jus- 
tice Day (Seign. Quest. B. 51 e) 
is instructive. After using the single 
term “navigable” throughout he says : 
“ Ces observations s'appliquent egalement 
aux rivieres Jloattables pro pres au transport 
des objets de commerce Even if their 
Lordships had to rely alone on these 
seigniorial decisions they would come to 
the conclusion that the Courts that pro- 
nou need them were of opinion that a 
river that was utilizable only by floatation 
“ a buches perdeus ” was not navigable or 
floatable, and that its bed was the subject 


>f private property. # 

But on this point their Lordships are 

lot left to mere inference In the year 
1859 the case of Boswell v. Denis (3) 
:ame before a Court presided over by 
^hief J ustice Sir Louis Lafontaine, who 
Lok a leading part in deciding the seignio- 
: ial questions. This was only three 
years after the decision of the seigniorial 
questions, and it related to a river as to 
which the judge at the trial re P°^ e( J 
‘that the proof clearly established tnat 
the river was neither floatable nor naviga- 
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(3) 10 Lower Can. Rep. 294, 
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perdeus." This being the finding in fact 
the Chief Justice says in his judgment 
that it had been already proved that the 
river was neither navigable nor floatable 
and that, according to the decision of the 
Seigniorial Court, such rivers were held 
to belong to the riparian proprietors. Four 
other members of the Court had also 
been members of the Seigniorial Tribunal, 
and though one of them dissented, it was 
apparently on the effect of the evidence 
and not on the point of law. Their Lord- 
ships consider that this decision justifies 
them in regarding the answers to the 
seigniorial questions as meaning that 
rivers were not floatable in the legal sense 
of the term if they were only so a bitches 
perdeus. 

Finally, this precise question came on 
appeal before the Supreme Court of 
Canada, in the year 1908, in the case of 
Tangtiay v. Canadian Electric Eight Co., 
(4). Very learned judgments were pro- 
nounced in that case, indicating a wide 
difference of opinion among its members, 
but the Court, by a majority consisting 
of the Chief Justice and Davies, McLen- 
nan, and Duff, JJ. (Cjirouard and Iding- 
ton, JJ. dissenting), decided that rivers 
which were only floattables a bitches perdeus 
were not “floattables” in the legal sense of 
the word, and, therefore, did not come 
within Article 400 of the Code. Their Lord- 
ships are of opinion that this decision 
was right. The elaborate reasoning which 
is to be found in the judgment of the 
Chief Justice in this case (with which 
their Lordships agree) renders it unneces- 
sary to go more in detail into this ques- 
tion. 

No doubt there are to be found deci- 
sions to the contrary in some of the 
Courts during the period between 1S54 
and the decision of the case of Tanguay v. 
Canadian Electric Light Co. (4) in the 
Supreme Court. But these decisions are 
of inferior authority and it will be found 
on examination that the real question in 
issue in those cases was not the owner- 
ship of the bed of the river, but the 
rights of the public to use the river for 
commerce, which is a different question 
depending on wholly different principles. 

It follows, therefore, that the river 
Gatineau, so far as is material to this case, 
does not come with in Article 400 of the 


(4) 40 Can. S. C. R. 1. 


Code, and consequently it is not neces- 
sary to construe that article. It also 
follows that, inasmuch as their Lordships 
are of opinion that the grants under 
which the plaintiffs hold fully establish 
their title to those portions of the bed of 
the river which are in issue, judgment 
ought to have been given for the appel- 
lants in the Court below. Their Lord- 
ships will therefore humbly advise His 
Majesty that this appeal should be al- 
lowed. The orders of the Supreme 
Court and the Court of King’s Bench 
will accordingly be set aside, and the 
judgment of Champaigne, J. restored. The 
respondent will pay the costs of the ap- 
pellants in all the appeal proceedings, 
including the appeal to this Board. 

t. a. & s. a. r. A ppeal allowed. 

Solicitors for A p pel lants — Norton, Rose, 
Barrington and Co. 

Solicitors for Respondent — Charles Rus- 
sell and Co. 

** A- I- R- 1914 Privy Council- 

(From Quebec.) 

3rd February, 1914- 

Lords Dunedin, Atkinson and 
Lord Shaw of Dunfermline. 

Cedars Rapids Manufacturing and Power 
Com pany — Appellants 

v. 

Locoste and others — Respondents. 

On Appeal from the Superior Court of 

Quebec. 

•• Land Acquisition award of Compensation- 
Principles on which it is to be awarded in 
Canada — Same as in the law of England — 
The value to be paid for is the value to the 
owner as it existed at the date of taking, not 
the value to the taker — The value of the owner 
consists in all advantages present or future 
the land possesses but it is the present value 
alone of such advantages that falls to be 
determined . 

The appellants were a company incorporated 
by a statute of the Parliament of Canada in 1904 
empowered to construct and develop water 
powers in or adjacent to the river of St.Lawrence. 
and to take by way of expropriation lands actually 
required for such development. With a view to 
such development the appellants served notices of 
expropriation of some of the respondents’ lands. 
Regarding the principles on which compensation 
for land taken is to be awarded it was held that 
the law of Canada as regards the principles upon 
which compensation for land taken is to be award- 
ed was the same as the law of England. Two 
propositions might be stated : — 

( 1 ) The value to be paid for is the value to the 
owner as it existed at the date of the taking, not 
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the value to the taker. (2) The value to the 
owner consists in all advantages which the land 
possesses, present or future, but it is the present 
value alone of such advantages that he is entitled 
to, 

While, therefore, the element of value over and 
above the bare value of the ground itself 
(commonly spoken of as the agricultural value) 
consists in adaptability for a certain 
undertaking, the value is not a proportional 
part of the assumed value of the whole undertak- 
ing, but is nearly the price, enhanced above the 
bare value of the ground which possibly intended 
undertakers would give. That price must be 
tested by the imaginary market which would have 
ruled, had the land been exposed for sale before 
any undertakers had secured the powers, or 
acquired the other subjects which made the 
undertaking as a whole a realised possibility. 

The real question to be investigated is, for what 
would these three subjects have been sold, had 
they been put up to auction without the appellant 
company being in existence, with its acquired 
powers, but with the possibility of that or any 
other company coming into existence and obtain- 
ing powers. In re Lucas and Chesterfield Gas 
and Water Board (1909)1 K. B. 16 applied. 

R. Finlay , Mignault and Geoffrey Law- 
rence — for Appellants. 

E. Clarke, M acmaster, A. Lacoste and 
A. Lacoste — for Respondents. 

Lord Dunedin': — The appellants are 
a company incorporated by a statute of 
the Parliament of Canada in 1904, em- 
powered to construct and develop water 
powers in or adjacent to the river 
St. Lawrence in the parish of St. Joseph 
of Soulanges in the Province of Quebec, 
and to take by way of expropriation lands 
within the parish actually required for 
such development. 

With a view to such development the 
appellants served notices of expropriation 
on the respondents, who, as executors of 
the estate de Beaujeu, were proprietors 
of the subjects to which such notices 
applied. These subjects were three in 
number to wit, (1) the lie aux Vaches ; 
(2) the lie Bedard, and (3) reserved rights 
over the Pointe du Moulin: For these 
subjects the appellants by the said notices 
offered to pay respectively $2,800, §. 200, 
and ft 1700, and named an arbitrator in 
the event of these sums not being accept- 
ed. The respondents did not accept these 
sums, and named on their part an arbi- 
trator. The third arbitrator, or umpire, 
was named according to law by the judge 

of the Superior Court. . 

The three arbitrators after visiting the 
properties heard witnesses and received 
documents, and finally, by a majority, 


consisting of the arbitrator appointed by 
the appellants and the arbitrator appointed 
by the Judge of the Superior Court, 
awarded as compensation the sums offered 
by the appellants. The third arbitrator 
appointed. by the respondents dissented, 
and intimated that he would have been 
prepared to award the sums of § 62,000, 
$. 34,000, and § 80,003 respectively. 

Against the findings (1) and (3), i.e., for 
§ 2,800 for the He bux Vaches and §1,700 
for the reserved rights at Pointe du 
Moulin, there lay, under the Canadian 
law, an appeal on the merits to the Supe- 
rior Court of Quebec ; and an appeal was 
taken by the respondents. 

Against finding (2), owing to the award 
being less than ft 600, no appeal lay. But 
a direct action in the Superior Court, to 
set aside the award in toto , was brought 
by the respondents. The appeals and 
the direct action were heard together 
before Chief Justice Davidson of the 
Superior Court. He allowed the appeals 
and substituted for the sums awarded the 
sums proposed to be awarded by the dis- 
senting arbitrator. In the case of the lie 
Bedard he set aside the award and direct- 
ed a new arbitration. From these deci- 
sions the present appeal is brought by 
special leave to this Board. It now be- 
comes necessary to describe generally the 
subjects taken. 

The lie aux Vaches is an island situ- 
ated to the north of the medium filum of 
the St. Lawrence River, at a point about 
forty miles above Montreal, of the extent 
of 28£ arpents — an arpent representing 
slightly more than one acre. lie Bedard 
is a smaller island also to the north of the 
medium filum , having an area of 34 arpents, 
and situate 7600 feet down the river from 
the He aux Vaches. Furtner down again, 
and 700 feet from the lie Bedard, conies 
the Pointe du Moulin, which is a point 
jutting out into the river to such an 
extent that approximately a straight line 
drawn from the southern side of the He 
aux Vaches through the lie Bedard 
will cut the point in question. The whole 
of the riverine land at the Pointe du 
Moulin originally belonged to the 
respondents’ predecessors. They have 
sold all the lands at the Pointe du Moulin 
subject to a reservation in the following 
terms : — 

*« Le v endear , es qualite , st reserve 
— 7°. Un chemin de vingt quatre pieds 
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de largeur sur toutc la profondeur du 
susdit terrain depuis It chetnin de la Retne 
jusqu'au Fleuve St. Laurent 2°. Un empla- 
cement sur la susdite terre suffisamment 
grand pour la construction d'un rnoulin, 
d'une manufacture ou de toutes autres batisses 
Propves a des fins Industrie lies. Ces deux 
reserves sont faites a perpetuite et Vacquereur, 
ses hoirs et ay ants cause seront obliges de 
payer toutes taxes municipales ou scolatres qui 
a V avenir seront imposes sur les terrains ci- 
dessus reserves , sans porvoir pretendra a 
aucune indemnite ou compensation. Le vendeur 
es qualite aura le droit de prendre possession 
des reserves susmentionnees quand il le j tiger a 
a profoSy ety de plus, il se reserve tons les 
debris de Vancien rnoulin et le droit de les 
enlever en aucun temps sans que son passage a 
cet effet sur la terre susvendue soit considre 
comme Vouverture de V exercise de la reserve en 
premier lieu mentionnee d’un chentin, &>c. t 
&>c., &>c. L'acqticreur, ses hoirs et ayants 
cause n'auront aucune ment le droit de se servir 
des pouvoirs d’eau qui se trouvent sur le bord 
de la greve du St. Laurent dans le voisinage 
de la terre susvendue on sur icelle , le vendeur 
es qualite , en faisant, par les presentes , une 
reserve expresse." 

The river being a navigable river, the 
bed belongs, according to the law of 
Canada, to the Crown, and no riparian 
owner can construct works in the bed 
without the consent of the Crown. 

The river at this place is in rapid. The 
total fall measured from the top of the 
lie aux Vaches down to the lowest point 
of the Pointe du Moulin is about 28 feet. 
The scheme of the appellants’ works is to 
construct a dyke in the bed of the river 
from lie aux Vaches to He Bedard and 
then on to the lowest point of the Pointe 
du Moulin. That will impound the whole- 
waters of the river to the north of the 
dyke. To be able to do this they obtain- 
ed, by agreement with the Dominion 
Government, a right to erect the works 
and to abstract the water. They further 
propose to submerge, by cutting away, 
all jutting. out portions of the Pointe du 
Moulin till the last jutting-ont piece, on 
which they propose to erect their power 
station, thus providing for an uninterrup- 
ted flow of the river towards their power- 
house and availing themselves of the total 
fall of 28 feet. 

The law ot Canada as regards the prin- 
ciples upon which compensation for land 
taken is to be awarded is the same as the 
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law of England, and it has been explain- 
ed in numerous cases, nowhere with 
greater precision than in the case of 
Lucas and Chesterfield Gas and Water 
Board In re (1), where Vaughan Williams 
and Fletcher Moulton, L. JJ. deal with 
the whole subject exhaustively and accu- 
rately. 

For the present purpose it may be suffi- 
cient to state two brief propositions : — (1) 
The value to be paid for is the value to 
the owner as it existed at the date of the 
taking, not the value to the taker. (2) 
The value to the owner consists in all 
advantages which the land possesses, pre- 
sent or future, but it is the present value 
alone of such advantages that falls to be 
determined. 

Where, therefore, the element of value 
over and above the bare value of the 
ground itself (commonly spoken of as the 
agricultural value) consists in adaptabi- 
lity for a certain undertaking (though 
adaptability, as pointed out by Fletcher 
Moulton, L. J. in the case cited, is really 
rather an unfortunate expression) the 
value is not a proportional part of the 
assumed value of the whole undertaking, 
but is merely the price, enhanced above 
the • bare value of the ground which 
possible intended undertakers would 
give. That price must be tested by 
the imaginary market which would have 
ruled had the land been exposed for 
sale before any undertakers had secured 
the powers, or acquired the other subjects 
which made the undertaking as a whole a 
realised possibility. 

Applying these principles, it is in the 
opinion of their Lordships impossible to 
support the judgment appealed against. 
The greater part of the judgment of the 
learned Chief Justice is concerned with 
demonstrating that the arbitrators in the 
award which they had given had gone on 
evidence which went to agricultural value 
alone (using that term as including the 
water power of the mill used as an ordi- 
nary mill). In this criticism so far their 
Lordships think, the learned Chief Jus- 
tice was right. But when he comes to fix 
the value to be substituted for that given 
by the majority of the arbitrators he 
accepts the figures given by the dissent- 
ing arbitrator and confessedly bases 
them on the evidence given by the wit- 


(1) [1909J I K. B. 16. 
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nesses for the respondents (appellants 
before him). 

Their Lordships have sought in vain in 
this testimony for any evidence directed 
to the true question as they have ex- 
pressed it above. All the testimony is 
based on the fallacy that the value to the 
owner is a proportional part of the value 
of the realised undertaking as it exists in 
the hands of the undertaker. There are 
other fallacies as well, but that is the 
leading one, and is sufficient utterly to 
vitiate their testimony. 

It would be tedious to quote too much 
of the evidence, but the following may be 
taken as samples: — 

Exhibit A-10 is a report from Isham 
Randolph, Engineer. He was examined 
as a witness, and his evidence is really 
only a development and amplification of 
his report. His qualifications as an 
engineer are undoubted, and his opinion 
on engineering matters worthy of the 
greatest respect. But you need not go 
any further than the first sentence to see 
how completely he has misunderstood the 
legal position : — 

" I consider that as component parts of a 
hydro-electric power development having head 
works at lie aux Vaches and power plant on the 

point indicated the said He aux Vaches and 

the said point of land have very great value, and 
should make the owners participants in the earn- 
ings of the development, or else they should 
receive in advance a compensation based approxi- 
mately upon the net earnings of the power 
development in the ratio of the head controlled by 
these two properties to the total head capable of 
being developed,” 

Arthur Surveyer, another engineering 
witness, deals separately with the differ- 
ent subjects. As to the lie aux Vaches, 
he deals with it thus : — First , he says, if 
the island were not there and there were 
shoal water, it would cost § 39,000 to 
build a dam, which would represent part 
of the island. Secondly , when that was 
done there would be a loss of 1*7 foot of 
head, as compared with the present works, 
which would mean a loss to the company 
of an annual rent of $ 1,050, whl J^kf C »P|- 
talized at 5 per cent., comes to § Z1,VVU- 
Thirdly , he says, the protective value ot 
the island to the works below it is abso- 
lute. To ensure the same result, it tne 
island were not there, by means ol an 
insurance, you would have to pay- un e - 
writers a premium, which, capitalized, 
amounts to $. 17,000; and, fourthly, he 
estimates that the smooth water below it, 


which the presence of the lie aux Vaches 
insures, amounts to a saving during the 
construction of the works below it of 

6,000. Adding these sums together, he 
puts the value of the lie aux Vaches at 
S 83,000. 

It is difficult to conceive evidence more 
honey-combed by fallacy than this. 
Besides the general fallacy already men- 
tioned, it appropriates to an island the 
proprietorship of which carries with it no 
rights over the bed of the river, and no 
connection with the property on the bank 
opposite it, the whole value of the “head 
of water which is ex adverso of it. It 
measures the value of the island by the 
cost of an opus manu factum , which might 
be made if the island was not there ; and, 
lastly, it values both temporarily and 
permanently “ protective ” action of the 
island, totally forgetful that the works 
might be stopped one foot short of the 
island, no part of the island taken, and 
yet the protective value would be there 
all the same. 

Dealing with the reserved rights at the 
Point, he bases his calculation on loss of 
profits to the taking company, and also 
forgets that the power to Cut away the 
protruding parts of the other portions of 
the Point, which alone makes possible 
the unrestricted flow, is a power that 
flows from the Government contract and 
the taking of the riparian lands, and has 
nothing to do with the reserved water 

rights of these claimants. 

Mr. Robertson, another engineer, when 
asked as to the He aux Vaches, gave the 
following evidence: “ Q.—You were valu- 
ing it at the value it would possess for the 
Cedars Rapids Manufacturing Company ? 
A.— Yes, that in my opinion would be the 

value to them.” 

Further quotation is unnecessary. All 
the witnesses persist in looking at the 
three subjects as forming parts of a 
completed whole and they estimate 
their value as proportional parts of 
that whole, whose value they calculate 
by what it will bring in by way of profit 
to the undertakers. Their Lordships 
may quote the words of Vaughan 
Williams, L. J., in the case cited as appli- 
cable to this case : 

-The element which the arbitrator may take 

into consideration is not the fact haS 

in fact been taken, and that the probab.hty l^^. 
of purchasers requiring the l»»d for P“T 

poses) has been realised by the promoters bavi g 
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obtained compulsory powers to take the land in 
question, but only the value of the probability as 
it existed before the promoters had obtained their 

powers it appears chat the umpire has treated 

the probability and the realized probability as 
identical for the purposes of valuation, he has 
gone on a wrong basis, and we ought to send the 
award back to him ” 

Indeed, the mistake goes further in this 
case even than in that. For in that case 
there was only one subject: Here there 
are three subjects detached, and the value 
which the witnesses attribute to them is 
only reached by' joining them up, a process 
which depends on powers obtained not 
from the claimants, and for the enhanced 
value of which result the claimants have 
no right to be compensated. 

The real question to be investigated 
was, for what would these three subjects 
have been sold, had they been put up to 
auction without the appellants the Cedars 
Power Company being in existence with 
its acquired powers, but with the possibi- 
lity of that or any other .company coming 
into existence and obtaining powers. 

It is on account of the latter considera- 
tion that their Lordships, while unable to 
accept the judgment under appeal, are 
also unable to restore the judgment of 
the arbitrators. Unfortunately, the ap- 
pellants led no evidence except as to 
their agricultural value. Now, with re- 
gard to the He aux Vaches and the 
reserved water rights, it seems possible 
that there may be some value over and 
above the bare value. If the situation be 
naturally favourable to the establishment 
of power works like those of the appel- 
lants, then it is possible that the respond- 
ents and others might have been pre- 
pared to offer an enhanced value on this 
account, taking the chances of a situation 
in which they might or might not obtain 
the requisite parliamentary powers to 
work out a commercial scheme. But the 
value emerging through a grant of such 
powers having been actually given cannot 
after the event be taken into account. 
Also with regard to the reserved water 
rights there must be no confusion made. 
It is not that the water power of the 
appellants will be derived from the re- 
served water rights; but it is that a water 
power like that of the appellants could 
not be developed and located to such 
advantage witnout extinguishing the re- 
served water rights of the respondents. 
These considerations, however, point to 


the possibility of something more being 
given for the subjects than the bare value; 
or in other words, that if they had been 
put up to auction as beforesaid, there was 
a probability of a purchaser who was 
looking out for special advantages 
being content to give this enhanced value 
in the hope that he would get the other 
powers and acquire the other rights 
which were necessary for a realized scheme. 

As regards the lie Bedard the Board is, 
however, satisfied that, on the materials 
placed before them the arbitrators’ con- 
clusion was reasonable and that the case 
as now presented does not leave any sub- 
stantial ground for thinking that any 
enhancement for the possible reasons in- 
dicated would occur. This case accord- 
ingly ought to be ended now. 

Their Lordships will therefore advise 
His Majesty to direct that with regard to 
the lie Bedard the judgment complained 
of be reversed with costs in the Court 
below to the appellants the Cedars Rapids 
Company ; and secondly that with regard 
to the lie aux Vaches and the reserved 
power and mill site the judgment com- 
plained of be set aside and the Court direc- 
ted to remit the matter to the arbitrators 
to hear evidence and make an award in 
accordance with the principles herein set 
forth : no costs being allowed to either 
party in the arbitration already held or in 
the Court below ; and further, that neither 
party ought to have costs before this 
Board. 

t. s. n. Case remanded. 

Solicitors for Appellant — Lawrence 

Jones and Co. 

Solicitors for Respondents — Blake and 
Redden. 


** A* I* R* 1914 Privy Council* 

(From New Zealand). 

19th Marche 1914- 

Lords Dunedin, Parker of 
Waddington, Sumner and 

Parmoor. 

Equitable Life Assurance Society of the 
United States — Appellant 

v. 

Reed — Respondent. 

On Appeal from the Court of Appeal of 

New Zealand. 
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Insurance Act, 1908, of New Zealand on 
the policy issued by the appellants to the 
respondent. Any argument, if such ex- 
isted, based upon the conduct of the par- 
ties was waived. 

The policy in question was what is 
generally known as an endowment policy. 
In return for the payment of £“20 12s. 
6d. as a premium paid each half-year for 
twenty-five years, the appellant agreed 
to pay to the respondent’s executors the 
sum of £*1,000 if death should take place 
before the expiration of the twenty-five 
years, and the like sum of £*1,000 to the 
respondent herself if she should survive 
that period. It is specially set out that 
the privileges and conditions set out in 
the third and fourth pages of the instru- 
ment shall form part of the contract. 

The question arises on the seventh 
privilege or condition. It is headed 
“ Loans and Surrender Values,” and it is 
in the following terms : — 

“ VII. Loans and Surrender Values. 


Insurance {Life) — Endowment Policy — Non- 
payment of premium — Assurer covenanting to 
grant the assured a paid up endowment or in 
lieu thereof certain cash value, as per the Table 
of Loans and Surrender values attached to the 
contract of Insurance — Life Insurance Act 
1908 of New Zealand (Secs. 63 and 64) has no 
application to this kind of Endowment Policy. 

One of the privileges attached to the Endowment 
policy of the respondent was as follows : — '* This 
policy shall lapse, and together with all premiums 
paid thereon shall forfeit to the Society on the 
non-payment of any premium when due except 
that provided premiums shall have been paid for 
one of the periods respectively mentioned in the 
following table; there will be granted without action 
on the part of the assured a paid up endowment 
for the amount fixed in the said table ; or in lieu 
thereof at the option of the assured, the cash 
value fixed in the said table will be paid to the said 
assured upon the due surrender of this policy to 
the Society” And Section 64 of the Insurance Act 
of 1908 provided “ No policy shall become void 
by non-payment of premium so long as the pre- 
miums and interest in arrear are not in excess of 
the surrender value as declared by the company 
issuing the same in the answer of such company 
given to the tenth question of the Seventh Schedule 
hereto.” The respondent had paid premia for 
5 years and then defaulted. She was as per the 
table of loans and surrender values, entitled to a 
paid up policy of £ 200. In an action by her for 
the policy ( paid up) of £200, the appellant pleaded 
that Section 64 of the Insurance Act compelled 
them to treat *’ the policy as still existing in the 
form of the original endowment policy, until the 
cash value was eaten up in accordance with Sec- 
tion 63 by the premiums necessarily becoming 
due and remaining unpaid after which no further 
obligation remained on their part.” 

Held, that Section 64 intended to lay down a 
rule of Public policy and that it is impossible for 
either the assured or an assurer to contract him- 
self out of it or to waive its effect. The section 
only prohibits ; it does not enjoin. And it does 
not apply to this case because the Society does 
not by the policy contract to pay any cash surren- 
der value. The thing which the Society covenants 
to give is not cash, nor is it given in consideration 
of the assured relieving the Society from any 
liability under the policy. It is a fully paid endow- 
ment to be given if and when the Society s 
obligation to pay the endowment amount under 
the policy has come to an end by reason of the 
non-payment of the premiums. What is called 
the loan or cash value in the column with that 
heading is not a payment which the Seciety makes 
to buy off the liability dependent on the continu- 
ance of the premiums paid that is already gone, 
but a payment to get off the liability under the 
paid up endowment. [P. 205 & 206, C. 2 & 207.C.1.J 

P. O. Lawrence and Northcote — for 

Appellants. _ 

W. F. Hamilton and II. S. Preston for 

Respondent. 

Lord Dunedin :-The only question 
argued in this appeal was the e “ ec * c 
the 63rd and 64th sections of the Lite 


“After this policy has been in force three 
years the society will make loans thereon at five 
per cent, interest per annum, payable in advance, 
of the respective amounts stated in the following 
table, upon the due assignment of this policy to 
the society as collateral security for such loan. 

“This policy shall lapse and together with all 
premiums paid thereon shall forfeit to the society 
on the non-payment of any premium when due. 
except that provided premiums shall have been 
paid for one of the periods respectively mention- 
ed in the following table, there will be granted, 
without action on the part of the assured, a paid- 
up endowment for the amount fixed in the said 
table; for in lieu thereof, at the option ot the 
assured, (1) the cash value fixed in the said table 
will be paid to said assured upon the due surren- 
der of this policy to the society at any time alter 
its termination ; or (2) (provided this policy is 
surrendered within the days of grace, or, with 
satisfactory evidence of good health, within one 

year thereafter) a paid-up term policy for the lull 
amount assured under this policy. and “ ? , 

assured is living at the expiration of th. B : said 
term policy, the pure endowment indicated ,‘ n 
table will be paid in cash to the said assured. The 
paid-up assurance, cash value and paid-up ter “ 
policy referred to herein, are based on the 
number of full year's premiums that bave been 
paid are granted without participation m prohts. 
and are subject to reduction for any indebtedness 
to the society under this contract. In considera- 
tion of the premises it is understood and agreed 
that all right or claim for non-forfeiture or sur- 
render value other than that provided in this 
contract is hereby waived and relinquished, 
whether required by the statutes of any country 

or State or not.” 

Then there is added a table of loans 
and surrender values as follows : 
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Table of Loans, and of Surrender Values with the Provisions of Section VII 
Either in Cash, Paid-up Endowment, above, 
or Extended Assurance, in accordance 


At the 
end of. 


Loan or 
Cash Values 


Paid-up 
Endowment, 
granted auto- 
matically, unless 
other Settlement 
selected. 


Extended Term Assurance for Face of 
Policy, from date of Non-payment of 

Premium. 


Assurance 
ixtended for. 


Cash (Pure 
Endowment) paya- 
ble to Assured, if 
living, at Expira- 
tion of Extended 
Assurance. 


Years. 

£ 

s. 

* 

d. 

£ 

s. 

d. 

Years. 

Months. 

£ 

s. 

d. 

3 

47 

0 

0 

120 

0 

0 

7 

7 




4 

74 

0 

0 

160 

0 

0 

12 

2 




5 

107 

0 

0 

200 

0 

0 

16 

8 




6 

131 

0 

0 

240 

0 

0 

19 

0 

24 

0 

0 

* 


* 


• 


* 

♦ 


m 


20 

719 

0 

0 

800 

0 

0 

5 

0 

787 

0 

0 


The respondent paid the stipulated 
premiums for five years and then ceased 
to pay. She claims that, in terms of the 
contract made, that she is entitled to a 
paid-up endowment of £ 200. The appel- 
lants do not dispute that this is in accord- 
ance with the terms of the contract, but 
say that, their attention having been 
called to Section 64 of ithe Act of 1S08, 
they could not fulfil their promise, but 
were bound to consider the policy as still 
existing in the form of an endowment 
policy of £ 1,000, until the cash value of 
£ 107, was eaten up in accordance with 
Section 63 by the premiums necessarily 
becoming due, and remaining unpaid, 
after which no further obligation re- 
mained on their part. 

An originating summons was taken 
out by the respondent under the Declara- 
tory J udgments Act, 1908, wherein five 
questions were put to the Court. Their 
Lordships will advert to the answers 
later. For the present it is enough to 
say that the Court of Appeal, by a 
majority of four to one, upheld the cont- 
ention of the respondent, and found her 
entitled to a paid-up endowment of 
£ 200 . 

The question turns on the meaning and 
effect of Section 64 of the Insurance Act 
of 1908. That section is as follows: — 

"No policy shall become void by non-payment 
of premium so long as the premiums and interest 
in arrear are not in excess of the surrender value 
as declared by the company issuing the same in 


the answer of such company given to the tenth 
question of the Seventh Schedule hereto.” 

Section 64 is the first of a fasciculus of 
sections headed “Protection of Policies.” 
The other sections which end with 
Section 66 are concerned with the pro- 
tection of policies from the effects of 
bankruptcy and the securing that the 
proceeds of a policy at death shall pass to 
the representatives of the deceased. 

Their Lordships have no doubt that, 
this is a section intended to lay down at 
rule of public policy, and that it is im- 
possible for either an assured or an 
assurer to contract himself out of it or to 
waive its effect. They cannot, therefore, 
agree with the answers given by the 
majority of the Court to the questions 4 
and 5 as put. 

Taking then, the section as an injunc- 
tion which cannot be disregarded, what 
is its meaning? In all cases where some- 
thing not ipsa natura unlawful is prohibi- 
ted by statute, the words of prohibition 
must be taken as they stand; they must 
not be amplified in order to meet a 
supposed evil, or restricted in order to 
protect a natural freedom. In other 
words, the evil that was to be checked 
can only be considered so far as necessary 
for the interpretation of the words, but 
must not be used for an independent 
determination of the scope of the remedy. 
Now it will be observed, first, that the 
section is in a negative form it prohibits, 
it does not enjoin. And it cannot, in their 
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Lordships’ opinion, by turned into a 
mandatory section by combining it with 
the provisions of Section 63, as is done 
in part of the argument used by Mr. 
Justice Edwards in the Court below. 

Secondly, the only thing struck at is 
the becoming void of a policy in respect 
of the non-payment of a premium. This 
prohibition is universal, i.e., it is equally 
directed against a special stipulation to 
that effect and against the common law 
result in mutual contracts falling within 
the section when one party fails to perform 
his part of the bargain or when the liability 
of one party is expressed to be conditional 
on the other party performing his part of 
the bargain. What, then, is the meaning 
of the term “ void ”? The word is used in 


a business sense common in speaking of 
insurances and not with any legal techni- 
cality in the sense of avoidance ab initio. 
The meaning here is that the Company is 
not to be relieved from his liabilities 
under the policy by reason of non-pay- 
ment of premiums. Any clause in a policy 
which would have this result would be 
struck at and made non-effective by the 
statute. It is, however, next to be obser- 
ved that the prohibition is not absolute, 
but is conditioned by the words “ so long 
as the premiums and interest thereon in 
arrear are not in excess of the surrender 
value as declared by the company issuing 
the same in the answer of such company 
given to the tenth question of the Seventh 
Schedule hereto.” This refers us to the 
Seventh Schedule to find out in each case 
what is the surrender value spoken of in 
Section 64. 

The Seventh Schedule is a schedule 
which, in terms of Section 19 of the Act, 
an insurance company is bound to fill up 
every five or ten years, as the case may 
be, and the scope of it is a general state- 
ment of the life insurance and annuity 
business of the company. Various parti- 
culars are required, which it is not neces- 
sary to quote, and then comes the tenth 
question, which is as follows : 

*• A table of minimum values (if any) allowed 
for the surrender of policies for the whole term 
of life and for endowments and endowment 
assurances, or a statement of the method pursued 
in reeulating such surrender values, with instances 
oi u/applicttion to policies of different standing 
and taken out at various interval ages, from 
youngest to the oldest. 

It is obvious that the answer to this 
question made every five or ten years, as 


the case may be, must be of a general 
description, but their Lordships do not 
doubt that the answer, though made in 
general terms, may be of such a character 
as to make it right to refer to the parti- 
cular policy de quo queritur in order to see 
the surrender value under it. As to the 
meaning of the actual expression “sur- 
render value ” there can be no doubt. 
Surrender value in general means that 
value or consideration which a company 
has contracted or is prepared to pay at 
any particular time during the currency 
of the contract in consideration of being 
relieved as from that time of the liability 
dependent on the continuance of pre- 
miums paid. Their Lordships are of 
opinion that the surrender value referred 
to in the tenth question is the surrender 
value, if any, which the company has 
contracted to pay. Looking, however, to 
the terms of Section 64 the surrender 
value there referred to must necessarily 
be a cash value, for no other considera- 
tion could be compared in terms of money 
with the amount due in respect of the 
overdue premiums. 

Turning now to the facts of the present 
case. The society’s answer to question 
10 in the schedule is set out in the judg- 
ment of Stout, C.J., and need not here be 
quoted at length. It explains that in 
respect of Australian policies, with the 
exception of guaranteed cash value poli- 


ies. . . 

•* the'society has not agreed to give cash sur- 
»nder values, but it agrees in most of its policies 
... to give paid up policies if applied f °r withm 
reasonable period after the lapse, provided three 
nnual premiums have been paid. A i 

It then goes on to explain the method 
-f calculation as to amount. The policy 
tself, as will be observed from the terms 
,f condition VII., already quoted, does 
tot exactly follow this description , be- 
ause the paid-up endowment which be- 
omes due on the failure to pay after 
hree years’ premiums have been paid is 
'ranted automatically and without special 

^Applying what has been said to the above 
:ond itions, their Lordships are of 
hat Section 64 has no application to the* 
>resent case, because the society does not 
)y the policy contract to pay any cash 
surrender value. The thing which the 
society covenants to give is not cash, nor, 
s it to be given in consideration of the 
issured relieving the society from any 
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liability under the policy : it is a fully- 
paid endowment to be given if and when 
the society’s obligation to pay ^*1,000 
under the policy has come to an end by 
reason of the non-payment of premiums. 
What is called the loan or cash value in 
the column with that heading is not a 
payment which the society makes to buy 
off the liability dependent on the continu- 
ance of premius paid, that is already gone, 
but a payment to get off the liability 
under the paid-up endowment. 

Their Lordships are therefore of opi- 
nion that the conclusion of the majority 
of the Court was correct. In the argu- 
ment their Lordships’ attention was call- 
ed to the case of Equitable Life Assurance 
Society of the United \States v. Bogie (1), 
decided in the High Court of Australia. 
There were special circumstances in that 
case which were sufficient to dispose of it. 
As regards the general dicta it is enough 
to say that the policy in that case was 
essentially different from the present in- 
asmuch as if the assured faiied to apply 
he might have lost everything, and that 
in the absence of argument their Lord- 
ships do not think it expedient to express 
any opinion as to what the result in that 
case would have been if the specialities 
had been non-existent and it had been 
necessary to consider that policy in the 
light of the general remarks which their 
Lordships have made in this case. In their 
Lordships * opinion the proper course will 
be to declare that the policy in question 
had no surrender value within the 61th 
section of the Act, but that the provi- 
sions of such section are not capable of 
being waived by antecedent contract bet- 
ween the parties, and with this declara- 
tion to discharge the order appealed from 
so far as it answers third, fourth, and 
fifth questions in the summons. Subject 
to this their Lordships will humbly advise 
His Majesty that the appeal should be 
dismissed, the appellant to pay the res- 
pondent the costs of the appeal. 

t. s. n. Appeal partly allowed . 

Solicitors for Appellant — Burn and 
Berridge. 

Solicitors for Respondent — Shaen Roscoe, 
Massey and Co. 


** I. R. 1914 Privy Council. 

(From Jamaica). 

24th July, 1914* 

Lords Dunedin, Atkinson, Sumner 
and Sir Joshua Williams. 

West India Electric Company , Limited — 
Appellants 

v. 

Mayor and Council of Kingston. — Res- 
pondents. 

On Appeal from the Supreme Court 

of Jamaica. 

•* Land Acquisition— Compulsory powers of 
the Tramway company are those involved in a nd 
by construction of buildings — Site acquired for 
the use of its European Inspectors being not ne- 
cessary for the working of the Tramway is not 
within the compulsory powers of acquisition of 
land by the Company. Section 5 Kingston and 
St. Andrews Tramway License. 1807 , Section 9 
of the Tramway Law 1895. Law 33 of 1897 
and 38 of 1808 ( Jamaica ) — Words — Involves. 

The appellant company by private treaty 
acquired certain land for the use of its European 
inspectors. The respondent wanted to acquire 
the same-land under its compulsory powers. The 
appellants contended in the main that the land 
could have been acquired under their compul- 
sory powers and the respondent cannot therefore 
dispossess them 

Held, that under Section 5 Kingston and 
St. Andrews Tramway License, 1897, Land Clauses 
Law 1872, Sections 84 and SS excepted, Law 33 
of 1897 and 38 of 1898 (Jamaica), the exercise of 
compulso ry powers o f acquiring land is subject 
to the words of Section 9 of Tramways Law 1895 
and under that it must be shown that the acqui- 
sition of the land to be taken is involved in and 
by the construction of the buildings necessary 
for the working of the Tramway pursuant to the 
licence. And acquisition of site for the use of 
European inspectors is in no sense necessary for 
the working unless the word is to be stretched 
until it becomes merely a synonym for convenient 
or advantageous. 

R. Finlay and J. G. Archibald — for Ap- 
pellants. 

Charles and E. H. Bligh — for Respond- 
ents. 

Lord Sumner : — On 28th June, 1912 
the Mayor and Council of Kingston, 
Jamaica, as the local authority, having 
previously caused the appellants, the 
West India Klectric Company, Limited, 
to be served with notice to treat under 
Section 36 of the Parochial Boards Laws 
Consolidation Law (No. 17 of 1901), 
issued a plaint in the Kingston Court for 
assessment of compensation to be paid 
for taking a small portion of Oxford Pen 


(1) 3 C.L.R. 878, 
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a piece of land whhich belongs to the ap- 
pellants. Thereupon the appellants began 
the present action, in which they claimed 
an injunction to restrain the respondents 
from acquiring the site in question, and 
from proceeding further with the plaint. 
The hearing of a summons for an interim 
injunction was by consent, treated as the 
trial of the cause, and action was dis- 
missed. An appeal was unsuccessfully 
taken, and the case now comes before 
their Lordships on appeal from the Sup- 
reme Court of Jamaica. 

It is admitted that, as against a private 
owner or a company not possessed of any 
compulsory power of taking land, the pro- 
ceedings of the respondents were com- 
petent and regular. The appellants seek 
to distinguish their position in respect of 
the land in question from that of private 
owners, and the burden is upon them to 
do so. They affirm that, in respect of the 
site, they were in a position to have 
acquired it under compulsory powers prior 
to the respondents, notice to treat ; that 
they can be in no lower or worse position 
merely because they bought it by private 
treaty ; and that, in a competition be- 
tween their compulsory powers and those 
of the respondents, priority must be given 
to those first exercised, as they allege that 
in substance their powers must be deemed 
to have been, and hence that it would be 
inequitable and unlawful for the respond- 
ents to seek to take from them by com- 
pulsion what they must be treated as 
having previously taken from others com- 
pulsorily for the purpose of their under- 
taking and in exercise of their statutory 
powers as undertakers. 

The substantial question on this appeal 
is whether the appellants had any com- 
pulsory powers of taking the site in 
question, if they had chosen to exercise 
them. It may be conceded for present 
purposes that they are not prejudiced by 
having bought the land as a voluntary 
transaction of purchase and sale, when 
they might have acquired it by compulsion 
on paying an assessed compensation for 
it, Without inquiring whether th ere are 
any and, if so, what cases in which this 
proposition would not hold good. It may 
be conceded further, and s.m.larly with- 
out further inquiry, that for the P ur P ose * 
of this case it is true that i the land had 
been acquired compulsorily by the appel. 
lants, the respondents had thereafter 


no power to take it away under their 
statutory compulsory powers. 

The appellants are a company which 
among other things works the electric 
tramways of Kingston. The Board of 
Directors decided that it was necessary to 
employ a staff of European Inspectors for 
the regulation of the tramways. In 
tropical conditions such a staff required 
special housing accommodation, airy and 
spacious, quiet and attractive, with suffi- 
cient room for recreation and exer- 
cise. Accordingly, the company bought 
a site of considerable size, called Oxford 
Pen, in a convenient position. Part 
of this is occupied by residences, part'is 
used as a common recreation ground. 
It is a strip, only thirty-three feet wide, 
at the extremity of this site furthest from 
the houses and at the bottom of the garden 
that the local authority proposes to cut 
off in order to make a new road over it. 

There is no question that the purchase 
and user of Oxford Pen are infra vires 
the appellant company, but whether the 
acquisition of it for such a user would 
have been within its compulsory powers 
is a very different matter. Section 5 of 
the Kingston and St. Andrew’s Tram- 
ways License, 1897, is as follows : 

"Subject to Section 9 of the Tramways Law, 
1895, the provisions of the Lands Clauses I. aw 
1872, except Sections 84 aud 88, are hereby in- 
corporated with this license,'* 

It is not necessary to set out the provi- 
sions of the Lands Clauses Law, 1872, 
above referred to ; they are of a familiar 
type, and would suffice in themselves for 
the acquisition of Oxford Pen, if 
applicable. Section 9 of the Tramways 
Law, 1895, is as follows, so far as is 


naterial : 

"In case the construction of any tramway, or 
f any works or building necessary for the work- 
ag thereof, pursuant to the terms of the 
cence granted, involves the acquisition of any 
ind adjacent to any street! or road and extending 
o a distance not exceeding 150 feet from the 
oadway. it shall be lawful for the Governor in 
Council, in and by the license, or at any time 
ubsequent to the granting thereof, to grant to 
tie applicants compulsory powers to acquire any 
uch land ,§ 

U Oxford Pen was adjacent to two roads, 
nd no part of it was distant more than 
50 feet from one or other of them. 

The appellants were incorporated as a 
ompany in Jamaica by Law 33 of 1897, 
vhich was afterwards amended by Law 
|8 of 1896. Among the objects specified 
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by Section 2 of the former Act, for 
which the company was incorporated, 
are 

’• the construction, acquiring, maintaining, and 
operating an electric tram way... including power- 
houses, factories, stations and laboratories in con- 
nection therewith, and the doing of all things 
reasonably necessary or incidental to the attain- 
ment of such objects.” 

And by Clause 6 of the licence it was 
made obligatory on the company “ to con- 
struct maintain. ..and operate all the 

tramways” therein described “with all... 

necessary and convenient buildings 

for the due and efficient working of 

the said tramways... and it was further 
provided as follows : — 

“Generally the licensees shall do and execute 
all and any other works necessary for the effici- 
ent construction, operation, and equipment of the 
tramways.” 

Their Lordships are of opinion that 
under these provisions the exercise of com- 
pulsory powers of acquiring land is subject 
always to the words of Section 9 of the 
Tramways Law, 1895, and that it must 
be shewn that the acquisition of the land 
to be taken is involved in and by the 
construction of buildings necessary for 
the working of the tramway, pursuant to 
the terms of the licence. This has not 
been shown. The erection of houses or 
the adaptation of existing houses for the 
use of European inspectors was no doubt 
a proceeding on the part of the company 
at once enlightened and humane, and was 
doubtless beneficial to the company and 
calculated to promote the efficient and 
profitable working of its tramways, but 
it was in no sense necessary for the work- 
ing, unless the word is to be stretched 
until it becomes merely a synonym for 
convenient or advantageous. Neither do 
the words “working of tramway pursu- 
ant to the terms of the licence” assist the 
appellants’ argument, for the terms of the 
licence, which impose obligations with 
regard to the working of the tramway, 
deal with things to be done to maintain 
the efficiency of the tramway and not the 
efficiency of the Tramway company’s 
rervants. The fact that the company is 
empowered to “ do all things.. .reasonably 
necessary or incidental to the attainment 
of ” the object ( inter alia ,) of operating 
the tramways does not enlarge the area of 
that necessity for the working, which is 
the test of the application of the compul- 
sory powers given by the Act of 1895 and 
the licence of 1897. 

1914 K— 27 _ 


The appellants, however, contended 
that a new and less limited power to take 
land by compulsion was given by the 
Law No. 38 of 1898, Section 3 of which 
runs as follows : 

“The provisions of the Lands Clauses Law, 
1872, (Law 26), except Sections 84, 88, 104, 105 
and 106, are incorporated with the company’s 
special law in respect of undertakings of the com- 
pany under any law or any licence approved by 
the Governor in Privy Council." 

This section, unlike Section 9 of Law 
27 of 1895, contains no words such as 
“ in case the construction of any tram- 
way or of any works or building neces- 
sary for the working thereof ...involves 
the acquisition of land.” From this it 
was inferred that Law No. 38 of 1898 
conferred compulsory powers of acquir- 
ing land in furtherance of all or any of 
the objects of the company and parti- 
cularly of “ the doing of all things 
reasonably necessary or incidental to ” 
the operating of the tramways. Their 
Lordships are unable to accept this infer- 
ence. As appears from Section 2 of Law 
26 of 1872, which is the definition sec- 
tion, *« the company’s special law,” with 
which Law 38 of 1898, effects an incor- 
poration of parts of the Lands Clauses 
I. aw, is Law 33 of 1897, and the incor- 
poration is, so far as the tramway system 
is concerned, “ in respect of undertakings 
of the company under any licence approv- 
ed by the Governor in Privy Council, ” 
that is, the Kingston and St. Andrew’s 
Tramways Licence, 1897. That licence 
by Section 5 incorporates a larger part of 
that Lands Clauses Law, but does so 
“ subject to Section 9 of the Tramways 
Law, 1895.” So far, therefore, from 
repealing or annulling these words, the 
Law of 1898, which is some months 
later in date than the licence, subjects 
the incorporation which it effects, “ in 
respect of undertakings of the company 
under ” the licence, to them. The whole 
licence must be read as one, that is, as 
though the incorporation effected by the 
Law of 1898, had been written into it, 
and then all the powers of compulsory 
acquisition which the company enjoys in 
respect of the Kingston tramways under- 
taking are subject to and prefaced by 
that reference to the Tramways Law of 
1895, which makes necessity for the 
working of the tramways the touchstone 
of the right to take land by compul- 
sion. 
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Their Lordships are accordingly of 
opinion that the order appealed from was 
right, and will humbly advise His 
Majesty that this appeal should be dis- 
missed with costs. 

t. s. n. Appeal dismissed. 

Solicitors for Appellants — Charles Rus- 
sell and Co. 

Solicitors for Respondents — Biddle, 

Thorne, Welsford and Gait. 

A. I. R. 1914 Privy Council. 

(From Gold Coast Colony.) 

29th April, 1914- 

Lords Atkinson, Shaw of Dunfermline, 

Moulton and Sumner. 


Wassaw Exploring Syndicate Limited — 
Appellants 


v. 


African Rubber Company , Limited — Res- 
pondents. 

On appeal from the Supreme Court of 
the Gold Coast Colony. 

(a) Mining — Gold Coast Colony — Concessions 
Ordinance No. 14 of 1900— Granting of Conces- 
sions of Mining rights— Rights of cutting trees, 
etc. — Certificate of validity of concessions — 
Rights of competing rival concessionaires — 
The date of recording the certificate of vali- 
dity determines priority — S. 23, Concessions 
Ordinance No. 14 of 1900— Rival Concession - 
aircs — Concessions over the same piece of land 
— Courts can adjust the right of the parties by 
exercising their discretion — Ss. 13 and 16. 

The respondents obtained their concession in 
1906 and applied for a certificate validating their 
concession in the end of 1909, which was granted 
on 29th July, 1912. The appellants obtained their 
concession only in 1909 but their certificate was 
recorded on 4th January. 1910. 

Held, so far as the dates go the appellants’ 
certificate which was recorded on 4th January, 
1910 has priority to that of the respondents, 

[P. 211. C. l.J 

Sections 13 and 16 clearly indicate that in the 
case of rival claims to or overlapping rights in 
any area which is the subject of a concession the 
Court can adjudicate the rights of parties by 
exercising their discretion and having the 
practical regulation of these rights determined on 
the spot. £P. 212, C. 2.J 

(b) Words — Concession, meaning of — Gold 
Coast Colony Concession Ordinance. 

By the ordinance “concessions” means any 
writing whereby any right, interest or property in 
or over land with respect to minerals, precious 
stones, timber, rubber or other products of the 
soil purporting to be conveyed by a native, mis 
definition does not extend to a sale ° r 1 
the land itself or its surface. IP- 212, O. l.J 


Younger and J. W. M . Holmes — for 
Appellants. 

Greer , Owen Thompson and C. E. O. 
Carter — for Respondents. 

Lord Shaw of Dunfermline : — This 
is an appeal from a judgment of the Full 
Court of the Supreme Court of the Gold 
Coast which affirmed a judgment of the 
Concessions Division of that Colony. 

There is in operation in the Colony the 
Concessions Ordinance of the year 1900, 
as amended by subsequent Ordinances of 
the years 1901, 1902, 1903 and 1905. The 
Ordinance in question in the present case 
is No. 14 of the year 1900. Under that 
Ordinance a Divisional Court of the 
Supreme Court has jurisdiction to enquire 
into and certify as valid or invalid any 
concession, and by Section 8 it is provid- 
ed that “ no proceedings shall, without 
the leave of the Court, be taken to give 
effect to any concession unless such con- 
cession has been certified as valid by the 
Court.” The question before their Lord- 
ships arises out of a decision by'this Con- 
cessions Court. 

Generally speaking, one may say that 
the object of this legislation is for the 
protection of the natives and the native 
chiefs, for the validation by the sight of 
the Court, upon inquiry, of concessions 
granted of mining rights, rights of cut- 
ting trees, &c., and for the regularizing of 
the rights of competing concessionaires 
by establishing priority among them 
inter se. On this last point Section 23 
provides that : 

■* a certificate of validity shall be good and 
valid from the date of such certificate # as against 
any person claiming adversely thereto. 

In 1906 the respondents, the African 
Rubber Company, obtained a concession 
by agreement between Chief Cudjoe San 
of Arkwasu, on behalf of himself, his 
heirs and successors, and his tribe, by 
which the lessors granted, let, and demis- 
ed to the respondents a parcel of land 
containing an area of five square miles 
“ and all rubber, vines, fruits, trees, root 
and grass rubber, timber of all description, 
and surface rights and property m 
the said surface land and premises. 
Full and exclusive powers and liberty 
were granted to the respondents and their 
assigns to collect rubber, make clearings, 
construct farms, and to grow rubber or 
any other produce. The letting and 
demise also included all mines, mineral 
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substances, and precious stones, and gave 
power to erect buildings, roads, and the 
like, and to divert watercourses “ and to 
do all acts, matters and things so absolu- 
tely and effectively” as if the respondents 
and their assigns were, for the term there- 
by “ intended to be demised, absolute 
owner of the fee-simple.” With regard 
to timber the grant was expressed thus : 

‘‘with liberty to cut, remove, and fell, and 
carry away all trees, timber, shrubs and plants 
either for the purpose of carrying on the works 
of the lessees or for the purpose of sale.” 

As stated this agreement was made in 
1906. An application was made in the 
end of 1909 for a certificate validating 
this concession. This was opposed by 
the appellants, the Wassaw Company, 
and on 29th July, 1912, the judgment 
appealed from, disallowing the Wassaw 
Company’s opposition, was pronounced. 
The locus standi of the Wassaw Company, 
the appellants, was this: In 1909 they 
had obtained a concession from the suc- 
ceeding chief of certain territory, part of 
which was the same as that contained in 
the concession granted to the respondents 
three years before. But the appellants 
promptly, that is to say, in the beginning 
of January, 1910, applied for and obtained 
a certificate of validity. So far as the 
dates go, accordingly, the appellants’ 
certificate which was recorded on 4th 
January, 1910 has priority to that of the 
respondents. 

The Wassaw Company now pleads its 
under the demise to it, altogether 
to exclude the African Rubber Company 
from the overlapping portion of the terri- 
tory, to prevent it from either planting or 
cutting trees thereon, and in short to treat 
it as a trespasser in going upon the land 
for any purpose. This was the argument 
presented to their Lordships. 

The Wassaw Company’s lease is print- 
ed. It is true that it is expressed to be 
“a demise and grant” of a certain parcel 
of land, together with all the mines and 
minerals therein. The period of the 
grant is for ninety-nine years. There 
then follow clauses beginning: “It is 
hereby agreed and declared that during 
the continuance of this demise the com- 
pany shall have full free and exclusive 
liberty” to sink and make pits, erect 
bridges, use ground as timber-ground, 
take and carry away minerals, make 
tramroads, 


“ and also to cut, hew down, and fell and take 
away any timber or trees on the said lands for the 
use of the steam-engines and machinery used in 
the said mines and for the erection and mainte- 
nance of any buildings, works, and contrivances 
thereon.” 

It is upon the earlier portion of this 
clause, as a comprehensively exclusive 
demise, that the appellants take their 
stand. 

Their lease further proceeds to give 
power to divert and turn water and 
watercourses “for the purpose of more 
effectually exercising and enjoying the 
liberties and privileges and easements 
hereby granted,” and also to do all neces- 
sary acts or use all necessary devices 
“for the efficient working of the mines 
and premises hereby demised.” The 
demise concludes by giving to the com- 
pany peaceable possession in these 
terms, which their Lordships think are 
important namely : That they shall 
“ peaceably and quietly possess and enjoy the 
mines and premises hereby demised and exercise 
the rights and privileges hereby conferred with- 
out any interruption by the chief,” etc. 

The appellants in certain portions of 
their written grounds of opposition appear 
to concede the practical limits of the 
rights thus conferred upon them. They 
confine their position to that of mining 
lessees, and they claim 

“ the right to such timber as may be required 
for purposes ancillary to such mining with the 
usual incidental powers and rights necessary for 
the beneficial enjoyment of such concession.” 

Basing their priority on the concession 
record, this appears to their Lordships to 
be a correct statement of the measure of 
their rights. This the respondents, the 
African Rubber Company, have never 
disputed. And it ought to be further 
added, in fairness to the Courts below, 
that in these Courts this measure was 
never questioned or denied. Nor do 
their Lordships see any occasion to doubt 
that, supposing the proceedings had gone 
to the further stage of granting to the 
respondents a certificate of their, the res- 
pondents’ title, that certificate would 
have been so worded as amply to protect 
any prior mining rights and all rights 
ancillary thereto which had been created 
in the appellants by their first validity 
concession. J 

It is now maintained, however, by the 
appellants, and it appears also to have 
been so argued in the Courts below, that 
the terms employed in their lease are of 
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such a character as to give them a demise 
of the land itself with the exclusive pos- 
session for ninety-nine years thereof and 
of all the timber thereon, and with a right 
also to prevent trespass on any part of 
the area in question. Their Lordships 
cannot so construe the rights of the 
appellants. 

In the first place, it has to be observed 
that a right of exclusion of this charac- 
ter as arising out of the agreement of lease 
if treated as a demise of land does not 
appear to be within the definition of 
“concession” or to be the subject of 
validation by the Concessions Court, or 
to gain any priority thereby. By the 
Ordinance “ concession” means “ any 
writing whereby any right, interest or 
property, in or over land, with respect to 
minerals* precious stones, timber, rubber, 
or other products of the soil” purports 
to be granted by a native. M his defini- 
tion does not extend to a demise of the 
surface of the land, nor does it ex- 
tend to a sale or lease of the land 
itself. Even if the lease were construed 
as a demise of the land it is something 
which is not a concession and to which 
priority under the Concession Ordinance 
lias no application. 

In so far, moreover, as the lease bears 
this character it cannot be pleaded in a 
question with the respondents, the African 
Rubber Company, who, three years before 
had in fact obtained a title of a similar or 
rather of a much broader character and 
not confined to mining purposes or purpo- 
ses ancillary thereto. What is being done, 
as their Lordships understand, is that the 
respondent company, under their lease of 
1906, are cutting certain rubber trees and 
planting others, and developing the pro- 
perty in an agricultural and arboricultural 
sense. All this, (subject to the appellants’ 
mining needs) appear to be within the 
respondents’ just rights. 

The next point, however, is the general 
one and is of importance. The appellants, 
having got first on the concessions record 
with their mining lease, propose to prevent 
these operations of the respondents upon 
the area in question, because of the use of 
the word “ exclusive ” in that lease. 
They admit that they could not develop 
this territory themselves, indeed that 
they could not cut a tree upon it, except 
for their mining purposes. But they 
construe their rights as if the lease entitl- 


ed them, to prevent any development of 
this large tract of land, by any one else. 
Their plea is that it can never be known, 
if, say, trees were cut down, whether in 
the course of a century they, the Wassaw 
Company or their successors, might not 
come to require those trees. In their 
Lordships’ opinion this plea is not well 
founded. Although the term “exclusive” 
is employed it has to be admitted, that 
this term must be taken along with one 
specific and particular purpose aud the 
strictly limited nature of the rights of 
mining which are the subject of the 
grant. Accordingly the word cannot be 
interpreted, comprehensively for the re- 
sult, upon such an intrepretation, would 
produce a quite impracticable situation. 

The Concessions Ordinance entirely 
covers such a case. It is provided under 
Section 13 that 

"it shall be lawful for the Court in its discretion 
to make such modifications in the terms of any 
concession and to impose such conditions with 
respect to the issue of any certificate of validity 
as to the Court shall seem just." 

It is then provided by Section 16 that 
the certificate of validity shall inter alia 
contain a statement “of any limitations, 
modifications and conditions imposed by 
the Court.” Nothing could more clearly 
indicate that in the case of rival claims 
to, or overlapping rights in, any area 
which, is the subject of a concession, the 
Court can adjust the rights of parties by 
exercising their discretion and having the! 
practical regulation of these rights deter | 
mined on the spot. 

Their Lordships accordingly must 
repel the plea put forward by the appel- 
lants in this case in so far as it is a claim 
for exclusive possession of land, or to a 
right to exclude the respondents from it, 
or from exercising upon it all such rights 
of cutting and planting timber and the 
like as do not in point of fact invade the 
rights of the appellant company as mining 
lessees. 

It is with regret, however, that their 
Lordships have to observe that the actual 
order made in this case, in so far as it 
dismissed the opposition of the appellants 
at a stage prior to the actual terms of the 
certificate to be proposed being announ- 
ced, was premature. The judgment 
referred to is that of 24th February, 1913. 
The Court, says that judgment 

" is of opinion that the grantor retained the 
right to grant concessions subject to the p 
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rights of the opposers under their certificate of 
validity.” 

This opinion, their Lordships think, 
was correct. But when the order pro- 
ceeded 

'* The Court is therefore of opinion that the 
Court of first instance was justified in dismissing 
an opposition which appears to be based entirely 
upon hypothetical grounds.” 

Their Lordships unfortunately cannot 
agree. The appellants hold a title by their 
prior certificate to what was to some extent 
a competing right in regard to the same 
area of ground, and in these circumstances 
they think that the appellants had a right to 
remain in Court until the terms of the certi- 
ficate came to be adjusted. Their Lord- 
ships do not doubt that, now that the claim 
of the appellants on the arguments submit- 
ted has been settled in the negative, the 
certificate of validity of the concession to 
the respondents will be dealt with by 
making such limitations, modifications, 
and conditions as will conserve the min- 
ing rights of the appellants and those 
rights of cutting timber which are ancil- 
lary thereto. 

In the circumstances the orders for costs 
in the Courts below will not be disturbed, 
but their Lordships will humbly advise 
His Majesty to allow the appeal, and to 
remit the case to the Supreme Court, so 
that the proper steps may be taken for 
issuing to the respondents a certificate 
with the requisite limitations, modifica- 
tions, and conditions, the respondents 
having leave to object thereto if so advi- 
sed. Their Lordships are not inclined to 
think that the appellants would have been 
prejudiced by allowing the case to go for- 
ward to a certificate, the views of the 
Court in the direction of protecting their 
(the appellant’s) rights having been made 
plain. There will be no costs of the pre- 
sent appeal. 

t. s. n. Order varied. 

Solicitors for A ppcllants — Ingle, Holmes, 
Sons and Pott. 

Solicitors for Respondents — Fraser and 
Christian. 


* K A- I- R- 1914 Privy Council* 

(From Australia.) 

14th July? 1914- 

Lords Dunedin, Atkinson and Sumner 
and Sir Joshua Williams. 

Corrie and another — Appellants 

v. 

Mac Dermott — Respondent. 

On Appeal from the High Court of 

Australia. 

*• Land. Acquisition — Compensation for, to 
be paid on the value of the land to the owner , 
and not on the value to the taker — Restrictions 
imposed on the land should be taken into 
consideration in fixing compensation — The 
chance of such restrictions being discharged 
should also be kept in view. 

The Acclimatisation Society of Queensland was 
constituted under Acts of Parliament for carrying 
out experiments in acclimatisation of animals and 
lands. The Crown granted a piece of land to the 
trustees of the society upon trust for the appro- 
priation thereof to the purposes of the Society 
only, reserving to itself among other rights, the 
right to resume the land for any public purpose 
whatsoever, on paying its “ value ” No right of 
sale in favour of the trustees and no general power 
of sale of this land was conferred upon them by 
any statute. On resumption by the Crown the 
society claimed to be paid compensation on the 
basis of the land unrestricted in anyway. 

Held, that this restriction regarding sale must 
be taken into consideration in fixing the compensa- 
tion to be paid for the land taken. Ililcoat’s 
Case 10 C. B. 127. Stebbing's Case L. R. 6 Q. B. 
37 discussed. [p. 215, C. 2.] 

Held, also that the word "value ” cannot be 
interpreted as ” unrestricted value ” unless it 
was specifically expressed to be such. And the 
reservation of this right for resumption in spile of 
their being general acts which gave compulsory 
powers of acquisition to the Crown was because 
this right was to be exercised “ for any public 
purpose whatsoever.” [P. 216, C. 2.] 

P. O. Lawrence and Dawson — for Appel- 
lants. 

R. B. Finlay , Micklethwait and D'Eg - 
ville— for Respondent. 

Lord Dunedin : — The acclimatisation 
Society of Queensland is a society consti- 
tuted under Acts of Parliament for the 
purpose of carrying out experiments in 
acclimatisation of animals and plants 
using the latter words in its widest sense. 
The society holds land where its experi- 
ments are carried out. Such land is held 
by the society 'through the medium of 
trustees, who hold the same in trust for 
the uses of the society. 

By deed of grant of 17th July, 1892, the 
land which forms the subject of this 
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appeal was granted by the Crown to trus- 
tees for the society “ upon trust for the 
appropriation thereof to the use and for 
the grounds of the acclimatisation of 
Queensland, and for no other purpose 
whatsoever.” 

Mines of gold, silver and coal, were 
reserved to the Crown, and the deed of 
grant contained also the following clau- 
ses : — 

“And we do further reserve unto us our heirs 
and successors full power for us or them or for 
the Governor for the time being of our said 
Colony with the advice aforesaid to resume and 
take possession of all or any part of the said land 
which may be required at any time or times here- 
after for any public purpose whatsoever twelve 
calendar months’ notice of its being so required 
being previously given in the Government 
Gazette or otherwise and the value of the sa'd 
land or of so much thereof as shall be so required 
and of any building standing on the said required 
land being paid by the Government to the party 
entitled thereto at a valuation fixed by arbitrators 
chosen as hereinafter mentioned in which valua- 
tion the benefit to accrue to the said party from 
any such public purpose shall be allowed by way 
of set-off.” 

Then follows an arbitration clause pro- 
viding for appointment of arbitrators and 
umpire in-common form. 

The deed contained no power of sale in 
favour of the trustees, and no general 
power of sale of this land is conferred on 
them by any of the Acts under which the 
society is governed ; but by an Act of 
1907 the society was allowed to sell any 
part of its lands to the local authority, 
and to the National Agricultural and 
Industrial Association. 


In 1911, the Government resolved to 
exercise the above narrated power of re- 
sumption, and gave the necessary notice. 
Arbitrators and umpire were appointed ; 
the arbitrators disagreed and the umpire 
made his award in the following terms: — 


‘1. I find that the value of the total area of 
the land proposed to be resumed as aforesaid as 
set out in the said schedule hereto on the basis of 
freehold land unrestricted in any way and as land 
held in fee simple is the sum of seven thousand 
four hundred and ninety pounds. £7,490. 

2. I find that there is no building on the said 

land. 


3. I find that the value of the total area of the 
said land proposed to be resumed as aforesaid 
as set out in the said schedule hereto being requir- 
ed for a public purpose (namely, an exhibition 
ground in accordance with the said deed of grant 
and reference is the sum of three thousand eight 
hundred and thirty-five pounds (£3,835). 

4. I find that the value of the benefit to accrue 
to tiie said trustees from the said public purpose 
by way of setoff is nil, I award and determine 


that the valuation of the said land described in 
the schedule hereto in accordance with the said 
deed of grant and reference is the sum of three 
thousand eight hundred and thirty-five pouuds 
(£3,835) which amount is the amount I award and 
adjudge to be paid by the Government to the said 
trustees being the party entitled thereto ” 

The Government paid the sum of 
£ 3,835 and was by arrangement given 
possession of the land subject to the ques- 
tion of the sum truly due being settled by 
special case A case was accordingly 
presented to the Supreme Court of 
Queensland in which the questions put 
were as follows: “ The questions for the 
Court are : — 

** (1) What are the rights of the parties 
under the said determination ? 

“ (2) Is the said society entitled to the 
said sum of £ 7,490 mentioned in the said 
determination ? 

” If the Court is of opinion that the sum of 
£ 7,490 in the said determination mentioned is the 
amount payable by the defendant to the plaintiffs 
judgment is to be entered for the plaintiffs for the 
sum of £ 3,655 but if the Court is not of opinion 
that the said sum of £ 7,490 is the amount payable 
the plaintiffs are to accept the sum of £ 3,835 
already paid in full satisfaction of their claim and 
judgment is to be entered for the defendant ac- 
cordingly.” 

The Supreme Court of Queensland 
held that the society was entitled to the 
sum of $ 7,490, of which £ 3,835 being 
already paid left a balance due of £ 3,655 
for which sum they gave judgment. Ap- 
peal was taken to the High Court of 
Australia, who by a majority of three 
to one reversed the judgment of the Sup- 
reme Court of Queensland and gave 
judgment in favour of the defendants. 
From that judgment the present appeal is 
to this Board. 

If this case be viewed as an ordinary 
case of compensation their Lordships 
think that the law is not doubtful. 
The general principle was restated in 
the very recent case of Cedars Rapids 
Manufacturing and Power Co, v. Lacostc (1), 
before this Board, which approved 
of the general statement by Lord 
Moulton in the case of In re Lucas 
and Chesterfield Gas and Water Board (2). 
The value which has to be assessed 
is the value to the old owner who parts 
with his property, not the value to the 
new owner who takes it over. If, therefore, 
the old owner holds the property subject 
to restrictions, it is a necessary point of 
enquiry how far these restrictions affect 

(1) (1914) A. C. 569: 

(2) (1909) 1 K. B. 16. 
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the value. It is evident that in this case, 
always under the assumption above stated, 
this view is destructive of the arbitrators’ 
finding for £ 7,490 being applicable ; for 
that value is only upon the view that the 
ground is 44 unrestricted in any way.” 

A good deal of argument seems to have 
been used in the Court below and was 
to a certain extent repeated before 
their Lordships, upon the supposed 
discrepancy of principle contained in the 
judgments in Hilcoat's Case (3), as oppos- 
ed to those in Stebbing's Case (4). In their 
Lordships’ opinion both cases are consis- 
tent with the general principle above laid 
down, and the only difference arose from 
the application of that principle to different 
facts. 

Hilcoat's Case (3) arose upon the ques- 
tion of an exception to a direction given 
to a jury. Under an Act of Parliament, 
a Railway Company was authorized to 
take the church of St. M. and certain 
ground attached thereto upon the terms 
that they should only get possession when 
with the consent of the Bishop of the 
diocese and the Archibishop of York a 
price had been fixed — in the fixing of 
such price regard being had to the cost of 
getting a new site and erecting a new 
church and compensating the person en- 
titled to the land not actually forming 
part of the church, which sum should be 
held by the two ecclesiastic'll persons 
aforesaid for the purpose of procuring a 
new site and erecting a new church, and 
for compensating the person entitled as 
aforesaid. The Bishops agreed with the 
Railway Company for the sum of £ 7,700 
odd and indemnity against any claim by 
the incumbent. They then offered the 
incumbent (who was the person entitled 
to the land not occupied by the church as 
aforesaid) the sum of £ 300. This he 
refused and raised action. The case was 
tried by Wilde, C.J., who directed the jury, 
first, that the fact of the Bishops fixing 
£ 300 as a proper sum for compensation 
did not bind the plaintiff ; and secondly 
that they were not bound to estimate the 
value of the ground to which the plaintiff 
was entitled, as land irrevocably appro- 
priated to spiritual purposes, of which 
the plaintiff could make no pecuniary 
advantage, but that it was competent to 


3) 10 C..B. 327. 

4) L.'R. 6 Q. B. 37. 


them to form this estimate of the value 
with reference to all the circumstances 
that had appeared in evidence before 
them. The jury found for the plaintiff and 
assessed damages at £ 1,540. Upon a rule 
being granted the Court held that the 
directions were right. 

It seems quite plain that although, as 
above said by their Lordships, restrictions 
must be kept in view, the chance of such 
restrictions being discharged must also 
be kept in view. That was all that was 
decided in Hilcoat's Case (3), and in 
their. Lordships, view rightly decided. 
Whether under the circumstances of the 
case the jury did not give too much is 
quite another matter, and does not affect 
the principles of the case. 

In Stebbing's Case (4) the ground taken 
was part of city churchyards in which 
any further burial had been prohibited by 
Order in Council. The rector claimed 
that he should be paid for his freehold 
interest in the said churchyards the value 
of the ground as if it were unrestricted, 
minus the sum which it would cost to 
remove the human remains to other 
ground. The Board of Works (who had 
taken the ground) contended that the 
value to be assessed was the value of the 
ground as it stood in the rector’s hands. 
It was thus decided, and the decision 
upon principle is strictly right. The case 
does not disclose whether the arbitrator 
(who had formulated the contending 
principles to be decided by special case) 
eventually settled that the rector’s interest 
was pecuniarily nil. There are doubtless 
indications in the judgments that this was 
the view of the judges. In so saying, 
however, they in strictness went beyond 
their province. Strictly the rector was 
entitled to have valued his chance of ever 
getting the land in his hands in such a 
condition as could bring pecuniary value. 
But the valuation under the circutnl 
stances might well be nil. 

Now it may be remarked that a restric- 
tion which prevents selling, though it 
must be taken into account, and may 
very well affect the value, does in no way 
reduce the value to nil. To a judge on 
the facts in Stebbing’s Case (4) it might 
indeed well appear that the value was 
nil. For the land could not be sold, for 
it was dedicated to spiritual purposes • 
and further its use so far as profitable, as 
c. g., in the matter of fees, was also ex- 
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hausted, for the ground was full and no 
further interments were possible because 
of the Order in Council. But other cir- 
cumstances would lead to a perfectly 
different result, and as an illustration 
their Lordships would refer to a case 
which, though not at law, was decided by 
a judge of authority, the late Lord Shand. 
A strip of land in the West Princes 
Street Gardens below the Castle Rock in 
Edinburgh was taken by the North 
British Railway under an Act of Parlia- 


ment under terms of paying compensa- 
tion to the corporation of Edinburgh, who 
were the owners of the ground. By Act 
of Parliament the corporation was pro- 
hibited from ever building on the land, or 
alienating it ; but were bound to keep it 
for all time as a public garden. 

Under the circumstances the railway 
company contended before Lord Shand, 
who was chosen as sole arbitrator, that 
the land was worth nothing, and that a 
mere nominal sum should be paid. The 
corporation on the other hand maintained 
that the true compensation was what 
would provide another strip of exactly 
the same quality ; and as this could only 
be got by taking Princes Street itself, 
that the money value must be estimated 
at what it would cost to buy a strip of 
Princes Street — the most valuable site in 
Edinburgh. Lord Shand held both these 
views to be wrong. He held that, the 
corporation being restricted, the value 
could not be measured by the value of 
unrestricted land in a similar position , 
but that on the other hand the land 
was of value to the corporation who 
enjoyed it with the rest of the adjoin- 
ing land, for the use of the citi- 
zens as a garden, which garden would 
be so much the less valuable because it 
was smaller; and he assessed on that view. 
Their Lordships consider that this judg- 
ment proceeded on correct principles. 

The appellants, however, argued that 
the assumption on which all that has been 
so far said proceeds cannot P ro Perly be 
made ; that the present case is not : °ne^f 

ordinary compensation ; but that in terms 
Of the words of the bargain the value 
which is to be paid is the value of t 

land unrestricted. 

Their Lordships cannot accede to tn 

view, and they agree P. articu t l rf y 't of 
the reasoning of Isaacs, J, on t p 
the case. In their opinion it puts upon 


the word « value,” an amplification of the 
bare word, treating it as if it was ‘‘unres- 
tricted value,” which it will not bear. 
And, further, the law of compensation 
being as they have stated it, namely, the 
value to the owner as he holds, which 
law has been so often laid down that it 
must be held to have been known to the 
contracting parties, it was, their Lord- 
ships think, incumbent on a party who 
wanted the valuation to proceed upon 
another footing to take care that the 
words used clearly so expressed it. 

The appellants also argued that there 
must have been some reason for a special 
clause with a special tribunal being stipu- 
lated for in view of the fact that there 
exist general Acts which give very ample 
powers of resumption to the Government 
on payment of compensation in ordinary 
form. The simple answer to this seems 
to be that although the powers under the 
general Acts are very ample they are 
restricted to actual purposes specified, 
whereas this clause gave the Government 
power to resume “ for any public purpose 
whatsoever,” a fact which seems to 
account amply for the presence of the 

special clause. - 

It will, of course, be noticed that the 
third finding of the umpire is based upon 
an obviously irrelevant consideration. By 
the form of the question here the only 
point reserved for consideration is whe- 
ther the first finding as it stands expresses 
the correct principle, and parties are 
agreed and have so argued the case that 
failing the first they will be content with 
the sum brought out in the third although 
the principle upon which it was brought 

out was erroneous. . 

For the reasons above stated their 

Lordships are of opinion that the first 
finding does not express the value upon 
which the society are entitled to be paid 
and that the judgment of the High Court 
was right. They will humbly advise His 
Majesty to dismiss the appeal with costs. 

T . s. n. Appeal dismissed. 

Solicitors for Appellants — Blyth, Dutton 
Hartley & Blyth. 

Solicitors for Respondents — Freshfields. 
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(From Canada.) 

26th June* 1914- 

Lords Moulton, Parker of 
Waddington, Sumner and 
Sir George Farwell. 

British Columbia Electric Railway Com- 
pany Limited — Appellants 

v. 

Vancouver , Victoria and Eastern Railway 
and Navigation Company and Corporation 
of the City of Vancouver — Respondents. 

On appeal from the Supreme Court of 

Canada. 

Ultra vires — Jurisdiction — Powers of Board 
of Railway Commissioners by, an order autho- 
rising. over-bridges to apportion cost to Provin- 
cial Railway — Ss. 59, 237 and 238 of the Rail- 
way Act { R . S. Can. 1906, C 37 — British 
North America Act. 1867 (30 Viet, C. 3), S. 92 
— Sub^S. 10 — The mere fact that a third party 
would be benefited by the works could not give 
the Board jurisdiction to make them pay a 
portion of the cost when the order is not one 
under S. 59 but merely a permissive one. 

The British Columbia Electric Railway Com- 
pany, Limited were operating street Railways in 
City of Vancouver, under a Provincial Act of 
British Columbia, which crossed by level crossings 
the tracks of the Vancouver, Victoria and Eastern 
Railway and Navigation Company incorporated 
under the Dominion Legislation of Canada and 
declared a work of general advantage. The tracks 
of the Dominion Railway were crossed by four 
streets and the Railways of the Provincial Com- 
pany ran along two of these streets. The Corpo- 
ration of the City of Vancouver applied to the 
Commissioners of the Railway Board for the con- 
struction of viaducts for carrying the four streets 
across the Railway track so as to avoid the gradi-' 
ents due to the low-level of the Railway track, 
and for apportionment of the costs to be borne by 
each. The Provincial Company were required 
to pay part of the expenses on the ground that 
they would ‘ substantially benefit ’ by the altera- 
tion : — 

Held : — There is nothing in the Railway Act 
giving jurisdiction to the Board of Railway Com- 
missioners by its order to impose part of the 
cost of the proposed work on the Provincial Rail- 
way Company. Sections 227 and 229 of the 
Railway Act subject only the level crossings to the 
jurisdiction of the Railway Board and do not 
deal with street improvements. The order of the 
Board was not made under Section 59 of the Act 
whose provisions relate to a wholly different class 
of cases from the one in this case where the order 
was purely permissive granting a privilege to the 
Corporation which it may avail itself of or no. 
The application by the Corporation was a matter 
between the Corporation and the Dominion Rail- 
way Company alone. The Provincial Company 
was entitled to be present to see that its interest 
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were not prejudiced, but the application was not 
made against it nor was it asking any privilege 
from the Railway Board so that its presence did 
not give to the Railway Board any jurisdiction to 
pass the order in question. [P. 2 1 9, C. 1 & 2.] 

Upjohn , Bodwell and Gordon Browne — 

for Appellants. 

R. B. Finlay , Arthur Page , and /. G. 
Hay — for Respondents. 

Lord Moulton : — The appellants, the 
BritishColumbia Blectric Railway Com- 
pany, Limited (referred to herein as the 
“ tramway company”), are a company 
working street railways in the city of 
Vancouver under powers conferred upon 
them by an*Act of the Legislature of the 
Province of British Columbia. Their 
railways are local street railways wholly 
situated within the Province of British 
Columbia, and have not been declared to 
be for the general advantage of Canada or 
for the advantage of two or more provin- 
ces, so that they have not passed into the 
domain of legislation of the Dominion 
Parliament. 

The respondents the Vancouver, Victo- 
ria and Eastern Railway and Navigation 
Company (referred to herein as the ** rail- 
way company”) are a company owning 
and working a railway which has been 
declared to be a work for the general ad- 
vantage of Canada. It is therefore under 
Dominion legislation. Its tracks run 
through the city of Vancouver, of which 
the other respondents (hereinafter refer- 
red to as “ the corporation”) are the 
municipal authority. 

The litigation out of which the present 
appeal arises relates to a portion of the 
track of the railway which runs along the 
bottom of a valley with somewhat steep 
sides, the general direction of which is 
north and south. That valley is included 
within the limits of the city of Vancouver, 
and streets run across and along it, but 
owing to the inequality of the levels there 
has been but little buildiDg along those 
streets. One street, known as Raymur 
Avenue, runs along the valley parallel to 
the railway track and near to it. Four 
streets, whose direction is east and west, 
cross Raymur Avenue and the railway 
track at right angles. These streets are 
known as Hastings Street, Pender Street, 
Keefer Street, and Harris Street. Tracks 
of the tramway company pass along Has- 
tings Street and Harris Street, and cross 
the tracks of the railway company by 
level crossings. 
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For some time prior to July, 1912, the 
corporation had under consideration a 
plan for carrying the four streets above 
referred to across the railway track on 
viaducts, so as to avoid the gradients due 
to the low level of the railway track. 
Owing to their not having decided whe- 
ther or not they should adopt this plan, 
they had been unable to grant any of the 
numerous applications which had been 
made to them for building permits along 
those streets, inasmuch as the grades of 
the streets could not be determined. Early 
in 1912, however, they passed a by-law 
authorizing the construction of these four 
viaducts. Such a by-law required the 
assent of the citizens to give it validity, 
and on being put to the vote it failed to 
obtain the requisite support on account 
of the great expense that the construction 
of the viaducts would entail on the corpo- 
ration. 

Under these circumstances the corpo- 
ration proceeded to apply to the Railway 
Board for an order authorizing the con- 
struction of the viaducts and declaring the 
respective proportions in which the cost 
of the bridges, &c., should be borne by the 
railway company and the coporation. Ori- 
ginally no notice of this application was 
served upon the tramway company. But at 
the hearing of the application it was point- 
ed out that inasmuch as the proposed con- 
structions would affect the\crossings of the 
tramway company they ought to be served 
with a copy of the application. Counsel 
representing the tramway company were 
present in the Court at the time and con- 
sented to accept service, so that the hear- 
ing was continued without interruption. 
But although the tramway company 
were thus made parties, their counsel took 
no part in the discussion except to oppose 
the contention put forward by counsel 
on behalf of the respondent railway com- 
pany, that the tramways company should 
bear a part of the cost of the construction 
of the viaducts and the street improve- 
ments connected therewith. 

At the conclusion of the hearing the 
Railway Board indicated that they would 
grant the application of the corporation 
Ind apportion the cost of the works 
among the Railway company, the corpora- 
tion, and the tramway company, and on 
14th October, 1912, they accordingly 
made an order the operative part of 'which 
is as follows : “ It is ordered as fallows 


“1. The applicant is hereby authorized to 
construct Hastings Street, Pender Street, Keefer 
Street, and Harris Street across the tracks of the 
Vancouver, Victoria, and- Eastern Railway and 
Navigation Company, in the said city of Vancou- 
ver, by means of overhead bridges, as shown on 
the plan filed with the Board under file No. 20,062, 
detail plans of the said structures to be sub- 
mitted for the approval of the chief engineer of 
the Board. 

" 2. Twenty per cent, of the cost of the actual 
construction work at each of the crossings on 
Pender and Keefer streets, not to exceed in each 
case the sum of $ 5.000, shall be paid out of the 
Railway Grade-Crossing Fund, 25 percent- of the 
remainder of the costs of such work shall be borne 
and paid by the applicant, and 75 per cent, by the 
Vancouver, Victoria and Eastern Railway and 
Navigation Company Twenty per cent, of the 
cost of constructing Harris Street Bridge, not to 
exceed the sum of $5,000, shall be paid out of the 
Railway Grade Crossing Fund ; 20 per cent, ot 
the remainder of such cost to be paid by the ap- 
plicant, 20 per cent, by the British Columbia 
Electric Railway Company, and 60 per cent, by 
the Vancouver, Victoria and Eastern Railway and 
Navigation Company. Twenty per cent of the 
cost of constructing the Hastings Street Bridge 
shall be paid by the applicant. 20 per cent by the 
British Columbia Electric Railway Company, and 
60 per cent, by the Vancouver. Victoria and East- 
ern Railway and Navigation Company. 

*• 3. The cost of depressing the tracks ot the 
Vancouver Victoria and Eastern Fail way an 
Navigation Company shall be included in the 

cost of the work. Tr—r— 

“ 4 The cost of maintaining the said Keefer. 

Fender, Harris and Hastings Street Bridges shal 
be borne and paid 50 per cent, by the applicant 
and 50 per cent, by the Vancouver. Vic- 
toria and Eastern Railway and Navigation 

C °'T n in case of dispute between the parties ia 
carrying out the terms of this order, the same 
shall be settled by the chief engineer of the 

Board.” 

The tramway company thereupon ap- 
plied to the Supreme Court of Canada for 
leave to appeal to that Court from the 
above order in so far as the said order 
directed that the tramway company should 
pay a portion of the cost of construction 
of the Harris Street bridge and of the 
Hastings Street bridge, and duly obtained 
permission so to appeal on the ground 
that the Railway Board had no jurisdic- 
tion to order the tramway company to 
pay any portion of the cost of the 
bridges and other works mentioned in 

their order. 

The appeal came on before the sup- 
reme Court of Canada on 7th April, 1913. 
and was dismissed with costs by a ™ a J orit ? 
of the judges of that Court, Duff an 
Brodeur, JJ. dissenting. The order dis- 
missing the appeal is dated 6th May, 



i9!4 B.C. E. 


ry. co., ltd. v. Vancouver corp. (Lord Moulton.) Privy Council 



1913, and it is from this order that the 
present appeal is brought. 

Their Lordships entirely agree with 
the remarks of Duff, J. as to the ground 
and reason of the application of the cor- 
poration to the Railway Board. Refer- 
ring to the statement made at the hearing 
by Mr. Baxter, who represented the cor- 
poration, he says : 

“Mr. Baxter’s statement makes it quite clear 
that the occasion for the application arose from 
the necessity of determining the permanent grade 
of these four streets. It was a question, he said, 
whether on the one hand the grade was to be 
elevated, or on the other the grade was to be 
made to conform to the grade of the railway 
tracks and level crossings established. It was 
necessary to have the matter disposed of because 
people were applying for permits to build upon 
these streets, and these could not be granted 
owing to the inability of the Municipality to give 
the grade of the streets The council preferred 
the former of the two alternative courses because 
they recognized that the street grades were too 
low and must inevitably be raised." 

It follows therefore that the application 
was a matter between the corporation and 
the railway company alone. The tram- 
way company was entitled to be present 
to see that its interests were not prejudi- 
ced by any order which might affect in- 
juriously property belonging to it. But 
the application was not made against it, 
nor was it asking any privilege from the 
Railway Board, so that its presence did 
not give to the Railway Board any juris- 
diction to make this order against it. If 
the Board possessed any such jurisdiction 
it must be derived from the provisions of 
the statutes which created it and gave to 

I it its powers. Their Lordships can find 
nothing in those statutes which empowers 
the Railway Board to make any such 
order against the tramway company. The 
only portion of the tramway lines which 
was subject to the jurisdiction of the 
Railway Board was the actual crossings, 
and those only so far as concern Sections 
227 and 229 of the Railway Act, and these 
sections have nothing whatever to do 
with such matters as these street impro- 
vements. So far as concerns the cost of 
the bridges or the cost of lowering 
the track of the Railway company 
(which by the order was included in 
the cost of the viaducts) the tramway 
company was in precisely the same posi- 
tion as any private citizen of the city of 
Vancouver. It is evident from the reasons 
given by the Railway Board that they 
directed the tramway company to pay a 


proportion of the cost of the improve- 
ments because they were of opinion that 
the tramway company could benefit by 
them. They say : 

“It being a substantial benefit to them we are 
of opinion that they should contribute to the 
cost of the two bridges they will use. That is 
the bridges at Hastings Street and at Harris 
Street.” 

The same language might have been 
used about a private citizen owning some 
large shop on one of the streets, or owning 
property on either side of the valley, who 
would profit by the connection being on 
the level instead of by two steep and 
opposite grades, and such a private indi- 
vidual would be just as much under the 
jurisdiction of the Railway Board as was 
the tramway company. The fundamental 
error underlying the decision of the Rail- 
way Board is that they have considered 
that the fact that the tramway company 
would be benefited by the works gave 
them jurisdiction to make them pay the 
cost or a portion of it. There is nothing 
in the Railway Act which gives any such 
jurisdiction. 

An attempt was made to treat the order 
of the Board as being made under the 
powers of Section 59 of the Railway Act, 
and it was contended that that section 
entitled the Railway Board to require 
that the tramway company should pay a 
portion of the expense. It is sufficient to 
point out that the order is not made under 
Section 59 nor does it come within its 
provisions. It does not direct that any 
work should be done. It is an order of a 
purely permissive character granting a 
privilege to the corporation which they! 
may exercise at the expense of a third! 
party, and it leaves it to the corporation! 
to decide whether they shall avail them-l 
selves of it or not. The provisions ofl 
Section 59 relate to a wholly different 
class of cases. 

It is not necessary for their Lordships 
to deal with any of the other weighty 
reasons given in the judgment of Duff, J. 
On the grounds above stated they are of 
opinion that the order so far as it directed 
the appellant to pay a portion of the costs 
was made without jurisdiction, and they 
will humbly advise His Majesty that the 
appeal should be allowed with costs, and 
that the order of the Supreme Court 
should be set aside, and that in lieu there- 
of an order should be made, with costs 
allowing the appeal to the Supreme Court 



A. W. F. L. A. LTD. U. U. M. L. A. A., LtD.- 


1914 


220 Privy Council 

of the present appellants and setting aside 
the order, dated 14th October, 1912, of the 
Board of Railway Commissioners, in so 
far as the said order directs that the 
British Columbia Electric Railway Com- 
pany, Limited, shall pay a certain propor- 
tion, as provided in the said order, of the 
cost of the construction of the Harris 
Street Bridge and the Hastings Street 
Bridge referred to. 

T. A. R. A ppeal allowed. 

Solicitors for Appellants — Linklater, 

Addison & Brown. 

Solicitors for Respondents . — Blake and 
Redden; Lawrence Jone s Co. 
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(From Australia). 

23rd April* 1914* 

Viscount Haldane, Lords Dunedin 
Shaw of Dunfermline, 
Moulton and Parker of 
Waddington. 

Australian Widows' Fund Life Assn- 
ranee Society , Limited — Appellants 

v. 

Rational Mutual Life Association of 
A ustralasia Limited — Respondents. 

On appeal from the High Court of 

Australia. 

(a) Insurance — Life insurance — Policy Pro- 
viding that it should be avoided if the docu- 
ments on the faith of which policy was grant- 
ed contained untrue statement — Liability 
under policy was conditional on truth of every 
statement of fact contained in the documents 
forming the basis of the contract. 

A life insurance policy contained a clause to 
the effect that the policy should be avoided if, the 

proposal or any document on the faith of which 

the policy was granted contairied any untrue state- 
ment. 

Held, that the liability of the insurer under the 
policy was conditional on the truth of every state- 
ment of fact contained in the several documents 
which were made the basis of the contract, 
except the statement as to the age of the assured, 
with regard to which special provision was made 
Thomson v. Weens. 9 App. Cas. 671 Foil. 

(b) Insurance— Life insurance— Policy con- 
taining recital that the insurer had agreed to 
accept the proposal of the person to be assured 
—Recital has not the effect of incorporating 
in policy all the terms of the proposal. 

A policy of insurance recited that the insurer 
had agreed to accept the proposal of the person 

to be insured. « . r • 

Held, that this recital had not the effect of in- 
corporating in the policy all the terms of the 
proposal. The recital might very well mean that 


the insurer had determined to accede to the appli- 
cation of the proposer for a policy leaving the 
terms on which such policy was granted to be 
specified in the ordinary way in the policy itself. 
According to the proceeding recital the policy 
was to incorporate the statements contained in 
the proposal and not the proposal itself. 

(c) Practice — Pleadings, admission in— Con- 
struction of life insurance policy — Wrong cons- 
truction was assumed by P. C. to be correct, in 
view of the admission — Admissions. 

Where a party admitted against himself that a 
certain life insurance policy should be construed 
in a particular manner. 

Held, by the Privy Council that although the 
construction admitted was wrong, their Lordships 
would assume, in view of the admission in the 
pleadings, that the construction was correct. 

(d) Insurance — Life Insurance —Insurer re- 
insuring the life of the insured, wit n another 
insurer — The express terms of policy of re- 
insurance different in nearly every respect 
from those of original policy — Circumstances 
showing policy of re-insurance was not a mere 
contract of indemnity — Recital that the re- 
insurer accepted the risk under the re-insurance 
" on the same terms and conditions as those 
on which the original insurer granted the 
policy and by whom, in the event of claim the 
Settlement will be made" cannot control the 
express provisions of the policy of re-insurance 
— Deed construction — Contract . 

The respondent company granted a policy of 
life insurance to one Patrick and they re-insured 
his life with the appellants for the same amount. 
The policy of re-insurance made the liability 
under it, conditional on the truth of certain state- 
ments made by the insured at the time when the 
original policy was effected but contained a 
recital that the re-insurer accepted the proposal 
of the original insurer. The proposal of the ori- 
ginal insurer, recited. “It is understood that 
in accepting the risk under this re insurance 
the Australian Widows’ Fund Life Assurance 
Society Limited” (i.e. the appellant Society) “does 
so on the same terms and conditions as those on 
which the Mutual Life Association of Australasia” 
(i.e, the respondent association) “ have granted a 
policy and by whom in the event of claim the 
Settlement will be made.” The expressed terms 
of the policy of re-insurance were in almost every 
respect different from the terms of the original 
policy. Everything pointed to the policy of re- 
insurance being an independent contract of assu- 
rance and not a contract of indemnity. On the death 
of the insured, the respondent association paid the 
amount due under the policy and claimed It from 
the re-insurers the appellants. The appellants 
contended that the statements made by the insured 
being false, their liability was discharged. 

Held, that the plain terms of the policy of re-insu- 
rance cannot be contradicted by the clause in the 
proposal of the original insurer even assuming, 
for arguments sake it was incorporated in the 
policy of re-insurance, which clause should almost 
necessarily be construed as ifit were prefaced with 
the words *' except as herein otherwise provided. 
For the same reason the words in the clause by 
whom in the event of claim the Settlement will 
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be made ” cannot be construed as meaning that 
if the respondent association acting reasonably 
and in good faith admit and settle its own liabi- 
lity under the original policy the appellant 
society is bound by that admission and settle- 
ment. The appellant society is not and never 
was liable on the policy of re-insurance as the 
statements of the insured were false. 

- [P. 223. Cs. 1 & 2 ; P. 224. C. 1 J 

Leslie Scott and Mackinon — for Ap- 
pellant. 

R. Finlay and Cababe — for Respond- 
ents. 

Lord Parker of Waddington : — The 

facts out of which this appeal arises are 
shortly as follows: The respondent as- 
sociation, having granted to one Patrick 
Moran, a policy assurance on his life for 
£ 5,000 with profits, re-insured his life 
with the appellant society for the same 
amount without profits, the liability of 
the re-insurers being expressly limited to 
what was paid (irrespective of bonus ad- 
ditions) under the original policy. Patrick 
Moran died, and the respondent associa- 
tion, having, notwithstanding the pro- 
test of the appellant society, paid to his 
legal personal representative the sum of 
£ 5,000, sued the appellant society for that 
amount under the policy of re insurance. 
The appellant society contended that its 
liability under the policy of re-insurance, 
as also the liability of the respondent asso- 
ciation under the original policy, was 
conditional on the truth of certain state- 
ments made by Patrick Moran when he 
effected the original policy, and that these 
statements were false, and false to his 
knowledge. The respondent association 
put the falseness of these statements in 
issue, and further alleged that whe- 
ther these statements in question 
were true or false it had acted reasonably 
and in good faith in admitting and set- 
tling the claim on the original policy, and 
that the appellant society was under the 
terms of the policy of re-insurance bound 
by such settlement and could not rely on 
the untruth of the statements in question. 
The action was tried before the Chief 
Justice of Victoria and a special jury. 
The jury found the statements in question 
to have been false, and false to the know- 
ledge of Patrick Moran, but they also 
found that the respondent association in 
settling the claim on the original policy 
acted reasonably and in good faith and in 
the honest exercise of its discretion to 
settle such claims so as to bind the ap- 
pellant society, if it in fact had any such 


discretion. On these findings the Chief 
Justice dismissed the action, holding that 
on the true construction of the policy of 
re-insurance the liability of the appellant 
society was conditional on the truth of 
the statements which the jury had found 
to be false, and that the appellant society 
was not bound by the settlement effected 
by the respondent association of the claim 
against it on the original policy. On 
appeal the Full Court of Victoria by a 
majority reversed the decision of the 
Chief Justice, and directed judgment to 
be entered for the respondent association 
for the amount claimed. The High Court 
of. Australia by a majority confirmed the 
decision of the Full Court, and the 
appellant society is by special leave ap- 
pealing from the order of the Htgh Court. 
The result of the appeal depends entirely 
on the construction to be placed on the 
two policies and in particular on the 
policy of re insurance. Their Lordships 
will therefore proceed to examine the 
terms of these documents in greater detail. 

The original policy was, dated 2nd 
January, 1908. It recited that the assured 
had lodged with the respondent associa- 
tion a proposal and declaration and had 
made a personal statement to a medical 
officer of that association, which proposal 
declaration, and personal statement form- 
ed the basis of this contract. By the 
operative part of the policy the respond- 
ent association contracted to pay the sum 
assured or the other moneys payable there- 
under within one calendar month after 
the death of the assured, with a proviso 
postponing payment until such proof of 
the identity of the claimant, the validity 
of the claim, and the age of the assured 
as the Directors should consider necessary 
had been deposited with the association. 
The policy contained a clause to the 
effect that the policy should be avoided 
and all moneys paid thereunder forfeited 
to the association in any of the events 
therein specified, that is to say, ( a ) if any 
premium should be unpaid for thirty days 
after it became payable, but so that if the 
policy had a surrender value such surrend- 
er value should be applied by the Directors 
in payment of the premium in arrear ; 
(b) if the proposal or any document on 
the faith of which the policy was granted 
contained any untrue statement, or if the 
person making the proposal had with a 
view to obtaining the policy made any 
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false statement or been guilty of any con- 
cealment or misrepresentation ; and ( c ) 
if the person assured committed suicide 
within thirteen months from the date of 
the policy with a proviso for the protec- 
tion of bona fide assigns for value. The 
policy also contained a clause reducing 
the sum assured and the amount payable 
in respect of profits, if the age of the as- 
sured had been understated. 

It is not and, in their Lordships’ 
opinion, having regard to the principle 
laid down in Thomson v. Weems (1) could 
not be disputed that under this policy the 
liability of the respondent association 
was conditional on the truth of every 
statement of fact contained in the several 
[documents made the basis of the contract 
except the statement as to the age of the 
assured, with regard to which special 
provision was made. The assured had, 
as a matter of fact, made two personal 
statements, one to Dr. Stokes and one to 
Dr. Warren, each of these gentlemen 
being a medical officer of the respondent 
association. Both statements were sub- 
stantially to the same effect and one of 
them (it does not matter which) is no 
doubt the statement referred to in the 
policy. 

The policy of re-insurance was, dated 
29th January, 1908. It recited that the 
respondent association having an interest 
in the life of the assured had, by a pro- 
posal and declaration, dated 2nd January, 
1908, applied to the appellant society to 
have such life assured in the appellant 
society by effecting a policy on such life 
payable within one month after proof of 
the death of the assured. It also con- 
tained a recital that the statements con- 
tained in the proposal and declaration, to- 
gether with the statements contained in 
the personal statements made to Doctors 
Stockes and Warren already referred to, 
were the basis of the contract, and were 
to be deemed to be part thereof and in- 
corporated therewith. It further con- 
tained a recital that the appellant society 
had agreed to accept the proposal ot the 
respondent association. By the operative 
part of the policy the appellant society 
contracted that in the event of the death 
of the assured while the premiums under 
the policy were duly paid the society 
would pay to the association the sum of 


(1) 9 App. Cas. 671. 


£ 5,000. With one calendar month after 
such evidence as the board of directors of 
the appellant society might consider neces- 
sary to establish the age, identity and 
death of the assured had been supplied to 
the society. It was provided that under 
no circumstances should the amount 
payable by the society exceed that paid by 
the association under the original policy 
irrespective of any amount payable there- 
under by way of bonus. 

Apart from any inference to the con- 
trary to be drawn from the recital that 
the appellant society had agreed to accept 
the proposal of the respondent association, 
it was not, and indeed, it could not be, 
disputed that the liability of the appellant 
society under the policy of re-insurance 
was conditional on the truth of the state- 
ments made the basis of the contract. 
Further, apart from any effect to be at- 
tributed to this recital the terms of the 
policy of re-insurance differ in almost 
every particular from the terms of the 
original policy. The basic conditions are 
different. The premiums are different. 
The original policy allows but the policy 
of re-insurance does not allow, a period 
of grace for the payment of premiums. 
The moneys assured differ in amount and 
are payable at different dates. The per- 
sons to determine the sufficiency of the 
evidence as to the age, identity, and death 
of the assured are different. The origi- 
nal policy contains a number of special 
provisions which are not contained in the 
policy of re- insurance. Everything there- 
fore points to the policy of re-insurance 
being an independent contract of assu- 
rance rather than a contract of indem- 
nity. Even the provision limiting liability 
under the policy of re-insurance to the 
amount paid, under the original policy 
would be unnecessary if the contract 
were one of indemnity only. It is in 
their Lordships’ opinion important to 
remember all this in considering the effect 
of the recital last referred to. 

It was admitted by the appellant 
society in the pleadings, and assumed 
throughout the proceedings in the Courts 
below and in the arguments before their 
Lordships’ Board, that the effect of this 
recital was to incorporate in the policy 
all the terms of the proposal for re-insu- 
rance dated 2nd January, 1908. Their 
Lordships are not satisfied that the 
recital has any such effect. The recital 
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may very well mean that the directors of 
the society have determined to accede to 
the application of the respondent society 
for a policy of re-insurance, leaving the 
terms on which such policy was granted 
to be specified in the ordinary way in the 
policy itself. According to the preced- 
ing recital the policy is to incorporate 
the statements contained in the proposal 
and not the proposal itself. Having 
regard, however, to the admission in the 
pleadings, their Lordships will assume 
that the recital has the effect of incorpo- 
rating in the contract the terms and 
conditions of the document of 2nd Janu- 
ary, 1908. 

The document of 2nd January, 1903, 
contains the following clause : — 

“It is understood that in accepting the risk 
under this re assurance, the Australian Widows' 
Fund Life Assurance Society, Litnited," [i e., 
the appellant society) " does so on the same 
terms and conditions as those on which the 
National Mutual Life Association of Australasia 
Limited,” {i.e , the respondent association) "have 
granted a policy and by whom, in the event of 
claim, the settlement will be made.” 

Suppose then that this clause had 
actually been rep 2 ated in the policy 
itself, what would be its effect ? As al- 
ready pointed out, the expressed terms 
of the policy of re-assurance are in almost 
every respect different from the terms of 
the original policy. It would be contrary 
to all sound canons of construction to 
reject or modify the expressed terms of 
the policy in order that it might be made 
to conform to the general words of the 
clause in question. Such a clause would 
almost necessarily be construed as if it 
were prefaced with the words “ except as 
herein otherwise provided.” It would be 
only less difficult to maintain that the 
effect of the clause was to introduce into 
the policy of reinsurance provisions 
relating to (a) application of surrender 
value towards payment of premiums in 
arrear, or (6) forfeiture of premiums 
already paid, if the basic conditions of 
the contract were not fulfilled, or ( c ) the 
allowance of days of grace. But it is 
enough to say that the incorporation in 
the policy of the clause in question can- 
not be allowed to contradict the express 
provisions of the policy. And yet this is 
in reality exactly what the respondent 
association contends for and exactly what 
has been allowed in the High Court of 
Australia and the Full Court of Victoria. 


The somewhat ambiguous words “ by 
whom in the event of claim the settlement 
will be made” are construed as meaning 
that if the respondent association acting 
reasonably and in good faith admit, and 
settle, its own liability under the original 
policy, the appellant society is bound by 
that admission and settlement, and is 
liable under its own independent contract 
of re-insurance notwithstanding the fact 
that, according to the express terms 
of such contract, no liability has 
in fact arisen. Sir Samuel Griffith, 
C. J., appears to have been fully 
aware of the difficulty involved in 
so construing and giving effect to the 
words in question, and he endeavours to 
meet this difficulty in the following way : 
In his opinion, although the prima facie 
meaning of the clause which makes the 
statements which the jury found to be 
false the basis of the contract is to make 
the liability of the appellant society condi- 
tional on the truth of those statements, 
yet this prima facie meaning is controlled 
by the incorporation in the policy of the 
clause contained in the document of 2nd 
January, 1908. In reality, he says, it is 
not the truth of the statements which is 
made the basis of the contract but the 
fact that the statements were made, so 
that there is no contradiction of any 
express term of the contract in giving to 
the incorporated clause the effect for 
which the respondent association con- 
tends. The policy is no longer an inde- 
pendent contract but a contract 
of indemnity in which it would be quite 
reasonable to insert a provision making 
any bona fide settlement effected by the 
respondent association binding on the 
appellant society. Their Lordships do 
not dissent from the proposition that if the 
clause of the policy, which defines the 
basis of the contract could be so constru- 
ed, the difficulty would be considerably 
diminished, if not altogether obviated. 
But in their opinion it is impossible to 
hold that the perfectly clear provision as 
to the basic conditions, and indeed, the 
whole tenor of the contract, should be so 
profoundly altered, by the terms of a 
clause which is incorporated by reference, 
which is in itself ambiguous, and may 
have been inserted with a totally diffe- 
rent intention as for example in order to 
make an agreement between the respon- 
dent association and the legal personal 
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representative of the deceased as to the 
amount due when the liability was undis- 
puted binding on the appellant society, or 
in order to preclude interference by the 
appellant society between the respondent 
society and its own customer. 

In their Lordships* opinion, having 
regard to the facts found by the jury, the 
appellant society is not and never was 
liable on the policy of re-insurance, and 
they will therefore humbly advise His 
Majesty that the appeal should be allow- 
ed, that the orders of the High Court and 
of the Full Court of Victoria should be 
discharged, and the judgment of the 
Chief Justice of Victoria should be res- 
tored, and that the respondent associa- 
tion ought to pay the costs of this 
appeal and the costs in the Courts 
below. 

t. s. n. AND s. a. r. A ppeal allowed . 

Solicitors for Appellants — Lee Ockerby 
and Everington. 

Solicitors for Respondents — Oliver and 
Lyall. 

A* I- R- 1914 Privy Council* 

(From British Columbia). 

16th June. 1914- 

Lords Dunedin, Moulton, 
Parker of Waddington, Sumner 
and Sir George Farwell. 

British Columbia Electric Railway Com- 
pany Limited — Appellants 

v. 

Violet Gentile — Respondent. 

On Appeal from the Court of Appeal of 
British Columbia. 

•• Tort — Suit for damages for death of a 
Person — Under Br. Columbia Families Compen- 
sation Act as well as under Lord Campbell’s 
Act ( Fatal Accidents Act 7846 of the United 
Kingdom) cause of action is different f rom that 
which deceased would have had if alive — S 60 
of consolidated Railways Act, prescribing a six 
months’ time limit for suits for damage caused 
by tramway , etc. does not apply to such suits 
but applies only to suits by which the injured 
person himself has a cause of action— -But 
the cause of action. in suits under Family Com- 
pensation Act or Lord Campbell’s Act can be ex- 
tinguished by act of deceased, except where 
fraud has induced his act. 

The appellants were a Tramway Company 
empowered by British Columbia Act, 1896 to work 
Tramways in the city of Vancouver. The Res- 
pondent was the administratrix of V. deceased 
who was struck and Hided by one of the appel- 


lant’s cars on 7th October, 1911 and brought this 
suit on 10th June, 1912 on behalf of the parents 
of the deceased under the Families Compensation 
Act of British Columbia, which is practically in 
the same terms as Lord Campbell’s Act (Fatal 
Accidents Act, 1846). Actions under this Act 
should be commenced within twelve calender 
months from the death of the deceased. Section 
60 of the Consolidated Railways Act however 
provided a six months period from the time when 
the damage is sustained for suits for any damage 
or injury sustained by reason of the Tram- 
way or Railway or the works or operation of the 
company.” 

Held, The cause of action under the Families 
Compensation Act is different from the 
cause of action which the deceased person would 
have had if he had lived to which alone Section 
60 of the Railways Act applied and the suit was 
therefore not barred. 

Their Lordships assumed without deciding that 
the expression "Operations of the company” in 
Section 60 of the Consolidated Railways Act 
includes negligent driving of a car. 

‘'Indemnity" in Section 60 means indemnity to 
the plaintiff in the suit, in respect of wrong done 
to and damages sustained by him owing to the 
railway or operations of the company. A suit 
under the Families Compensation Act is not a suit 
for indemnity for damages within Section 60. 

[P. 225, C, 2 ] 

The Fatal Accidents Act, 1846 of the United 
Kingdom, as well as the Families Compensation 
Act, of British Columbia gives a right of action 
to the representative of the deceased totally differ- 
ent and based on different principles from that 
which the deceased would have had if he 
had survived, and does not transfer the right of 
action of the deceased ; Blake v. Midland Ry. 
Co. 18 Q.B, 93. Pym v. Great Northern Ry Co., 
4 B. & S. 396. Seward v. Owners of Vera 
Cruz 10 A. C 59 — Referred to. Markey v Tol- 
worth Joint Isolation Hospital District Board 
— (1900) 2 Q. B. 454 — Disapproved. 

The punctum ten.poris at which the test is to 
be taken is at the moment of death, with the idea 
fictionally that death has not taken place. If 
therefore the deceased could not, had he survived 
at the moment of death, successfully maintained 
the action either because be had already been 
compensated and discharged all claims or cove- 
nanted away his rights, the suit under the Act 
does not arise. Read v. Great Eastern Ry. 
Co.. L.R.3QB. 555; Griffiths v Earl of Dudley, 
o O B D 357 .— Referred to. British Columbia 
Electric Ry. Co v Turner. 48 Can. S A R. 470- 

Approved. ~ l.J 

Dicta in Green v. Br Columbia Electric Rail - 
way Co., 12 Br, Col. Rep. 199 partly Disap- 
proved. .... 

There is no satisfactory ground of distinction 

between the extinguishment of a cause of action 
by the injured man by an accord and satisfaction, 
evidenced by a release and its extinction by the 
recovery of a judgment upon it or the expiry of 
the period of limitation. Williams v. Mersey 
Docks — (1905) IK. B. 804— Approved. 

But the raisers of an action under the Families 
Compensation Act are entitled to set aside a re- 
lease obtained from a deceased pian by fraud ? 
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British Columbia Electric Ry. Co. v. Turner , 
48 Can. S. R. 470 — Approved. 

Clauson and Branson — for Appellants. 

E.P. Davis and M. Macnaghten — for 
Respondent. 

Lord Dunedin: — The appellants are a 
company working the tramways in the 
streets of the city of Vancouver. This 
they do as assignees of the Consolidated 
Railway Company incorporated by 
Chapter 55 qf the Acts of British 
Columbia, 1896. The respondent is the 
administratrix of Vernon Aldrich, de- 
ceased, who was struck and killed by one 
of the appellants’ cars on 7th October, 
1911. 

The respondent raised action on behalf 
of the father and mother of the deceased 
on 10th June, 1912, in virtue of the provi- 
sions of the Families Compensation Act, 
Chapter 82 of the Revised Statutes of 
British Columbia. In the statement of 
claim the plaintiff averred that the death 
of Vernon Aldrich was caused by the 
negligence of the servants of the defend- 
ants. 

The defendants denied negligence and 
joined issue on the fact. They also 
pleaded that the action was barred, not 
having been commenced within six 
months of the death of the deceased. This 
plea they rested on the terms of Section 
60 of the Consolidated Railway Act, 
which is in the following terms: — 

“All actions or suits for indemnity for any 
damage or injury sustained by reason of the 
tramway or railway, or the works or operations 
of the company shall be commenced within six 
months next after the time when such supposed 
damage is sustained, or, if there is continuance 
of damage, within six months next after the doing 
or committing of such damage ceases, and not 
afterwards, and the defendant may plead the 
general issue, and give this Act and the special 
matter in evidence at any trial to be had there- 
upon, and may prove that the same was done in 
pursuance of and by authority of this Act.” 

The case came before a jury. The 
learned Judge repelled the plea founded 
upon Section 60 and the jury found a 
verdict for the plaintiff and assessed 
damages at $ 3,000, which sum the Judge 
themdirected should be paid, 8 2,000 to the 
father and 8 1,000 to the mother of the 
deceased man. 

The defendants appealed to the Court 
of Appeal, repeating their plea founded on 
Section 60, and further contending that 
the verdict was contrary to evidence. 
The Court of Appeal affirmed the judg- 

1914 K— 29 


ment of the Court below, but granted 
leave to appeal to this Board. The ques- 
tion of the verdict being contrary to the 
evidence was not argued before, and 
would not have been entertained by their 
Lordships. The whole question is, there- 
fore, whether the action was barred as 
being raised too late. 

To get the benefit of the limitation 
expressed in Section 60, the appellants 
must shew that the present suit is one 
for “ indemnity for damages sustained by 
reason of the railway or the operations 
of the company.’* Indemnity obviously 
means indemnity to the plaintiff in the 
suit, in respect of wrong done to the 
plaintiff and damages sustained by him 
owing to the railway or the operations of 
the company. Their Lordships assume 
without deciding that the words “ opera- 
tions of the company ” include negligent 
driving of a car. 

The question therefore comes to turn 
on whether a suit raised in virtue of the 
provisions of the Families Compensation 
Act answers to the description above set 
forth. 

The Families Compensation Act is 
for all practical purposes textually the 
same as the Act known as Lord 
Campbell’s Act in the United King- 
dom, of which Act it is indeed a 
copy. Now the character of the right 
given by Lord Campbell’s Act has 
been the subject of much judicial decision. 
As early as 1852, in the case of Blake v. 
Midland Railway Company (1), Cole- 
ridge, J., giving the judgment of the 
Court, said : 

“ But it will be evident that this Act does not 
transfer this right of action (of the deceased) to 
his representative, but gives to the representative a 
totally new right of action, on different princi- 
ples.” 

Then in the case of Pytn v. Great Nor- 
thern Railway Company (2) Erie, C. J., 
said : 

“ The statute as appears to me gives to the 
personal representative a cause of action beyond 
that which the deceased would have if he had 
survived, and based on a different principle.” 

In his judgment Williams and Willes, 
JJ. and Baron Bramwell and Baron 
Channell concurred. And, finally, in the 
case of Seward v. Vera Cruz ( Owners of) (3) 
Lord Selborne, L. C., says : 


(1) 18 Q. B 93. 

(2) 4 B & S. 396. 

(3) 10 App. Cas. 59 
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u Lord Campbell’s Act gives a new cause of 
action clearly, and does not. merely remove the 
operation of the maxim * actio personalis tnori- 
tur cum persona ’ because the action is given 
in substance not to the person representing in 
point of estate the deceased man, who would 
naturally represent him as to all his own rights of 
action which could survive, but to his wife and 
children, no doubt suing in point of form in the 
name of bis executor.” 

And Lord Blackburn says : 

*‘I think that when that Act, ' Lord Campbell’s 
Act,’ is looked at, it is plain enough that if a person 
dies under the circumstances mentioned, when he 
might have maintained an action if it had been for 
an injury to himself which he bad survived, a 
totally new action is given against the person 
who would have been responsible to the deceased 
if the deceased had lived ; an action which, as is 
pointed out in Pym v. Great Northern Railway 
Company (2), is new in its species, new in its 
quality, new in its principle, in every way new.” 

These dicta are in their Lordships’ 
opinion directly applicable to the Families 
Compensation Act. It follows that, in 
their opinion, a suit brought under the 
provisions of that Act is not a suit for 
indemnity for damage or injury sustained 
by the plaintiff by reason of the operations 
of the defendants, and that Section 60 has 
no application. They do not agree wi th 
the reasoning of or the result arrived at in 
the case of Markey v. Tolworth Joint Isola- 
tion Hospital District Board (4), which 
they consider directly in conflict with the 
law as laid down in the Vera Cruz Case (3) 
in the House of Lords. This, however, 
does not end the matter, for although the 
action under Lord Campbell’s Act or an 
Families Compensation Act is not an 
action of indemnity for negligence, yet 
nevertheless it is an action which can 
only exist if certain conditions precedent 
are fulfilled. The first is that the death 
shall have been caused by wrongful act, 
neglect, or default of the defendants. 
That has in this case been affirmed by the 
verdict of the jury. The second is that 
the default is such “ as would if death 
had not ensued have entitled the party 
injured to maintain an action and recover 
damages in respect thereof.” 

Their Lordships are of opinion that the 
punctum temporis at which the test is to be 
taken is at the moment of death, with the 
idea fictionally that death has not taken 
place. At that moment, however, the test 
is absolute. If, therefore, the deceased 
could not, had he survived at that moment, 
maintained, i.e. y successfully maintained, 


his action, then the action under the Act 
does not arise. Therefore when the de- 
ceased had already been compensated and 
discharged all claims ( Read v. Great East- 
ern Railway Company (5)), or had cove- 
nanted away his rights Griffiths v. Earl of 
Dudley (6), he was not in a position to 
“ maintain an action.” This is the ground 
on which Blackburn J. (as he then 
was) in the former case expressly 
puts his judgment. Their Lordships feel 
bound to add that, in their opinion 
the remark which follows has been 
misunderstood. Blackburn, J. after com- 
menting on Section 1, goes on to say 
that Section 2 does not give a “ new right 
of action.” That means in law beyond 
what is given by Section 1. But it has 
been interpreted in a wider sense by Field 
and Cave, JJ. in Griffiths' Case (6). That 
this is erroneous is best appreciated by 
remembering that Lord Blackburn him- 
self used the emphatic words quoted above 
in the Vera Cruz Case (3) sixteen years 
after he pronounced the judgment in 
Read v. Great Eastern Railway Company(5) t 
and that when the erroneous view of the 
latter case was urged in argument he 
quoted the words above cited from the 
older case of Pym v. Great Northern Rail- 
way Company (2). 

It follows from what their Lordships 
have said that the dicta in the case of 
Green v. British Columbia Electric Railway 
Company (7), cannot be supported in their 
entirety. Since that case was decided, 
however, the case of British Columbia 
Electric Railway Company v. Turner (8), 
has been decided by the Supreme Court 
of Canada, and their Lordships have been 
furnished with transcript of the judg- 
ments. The views of the learned judges 
— subject to one point to be presently 
noticed — seem to their Lordships in 
accordance with the views now expressed. 
The learned Chief Justice says specially 
of the action, 

“ In one sense it is a new action, but the condi- 
tion subject to which that right of action may be 
exercised, being that the deceased did not receive 
indemnity or satisfaction during his lifetime to 
that extent, and in that respect it is a representa- 
tive or derivative action.” 

The other judges base their opinion on 

the same view, although they partly also 


(5) L. R. 3 Q. B. 555. 

(6) 9 Q. B. D. 357. 

(7) 12 Brit. Col. Rep. 199. 

(8) 48 Can. S.C.R. 470. 


(4) [1900] 2 Q. B. 454. 
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go on the view expressed in Green's case 
(7). In the only point of difference be- 
tween them their Lordships agree with 
the view expressed by Mr. Justice Anglin. 
That learned Judge says : 

" I find no satisfactory ground of distinction 
between the extinguishment of the cause of action 
by the injured man by an accord and satisfaction, 
evidenced by a release, and its extinguishment by 
the recovery of a judgment upon it or the expiry 
of a period of limitation.” 

In their Lordships’ view this is correct, 
and the case of Williams v. Mersey Docks 
(9), was rightly decided. As to the case 
of British Columbia Electric Railway Com- 
pany v. T urner (8), it is scarcely necessary 
to add that their Lordships are in entire 
accordance with the view there given 
effect to, namely, that the raisers of the 
action under the Families Compensation 
Act have a title to set aside a release 
obtained from the deceased man by 
fraud. 

Applying these views to the facts of 
the case the deceased man had at the 
moment of his death in no way forfeited 
or parted with the right of action compe- 
tent to him for the injury done him. His 
death took place and the action on the 
part of the respondent sprang into being. 
It was raised within twelve months after 
the death and is therefore competent. 

The result is that in their Lordships’ 
opinion the decision of the Court below 
was correct, and they will humbly advise 
His Majesty to dismiss the appeal with 
costs. 

T. a. Appeal dismissed. 

Solicitors for A ppellants — Addison, 
Linklater and Brown. 

Solicitors for Respondent — Armitage, 
Chappie and Macnaghten. 

teTtlSOS] 1 K.B.804. 

A* I* R- 1914 Privy Council* 

(From Canada.) 

23rd July* 1914* 

Viscount Haldane L.C., Lords 

Dunedin, Moulton, Parker of 
Waddington, Sumner, and 
Sir George Farwell. 

Levine — Appellant 
v. 

Serling — Respondent. 

On Appeal from the Supreme Court of 

Canada. 


Privy Council — Order for leave to appeal in 
forma pauperis takes effect from its date , 

The practice of the Board as to the date from 
which an order for leave to appeal in forma 
pauperis takes effect is the same as that of the 
High Court that is, it takes effect only from the 
date on which it is made and has no effect on 
costs incurred before that date. [P. 227. C. 2.] 

Geoffrey Lawrence and P. Lediew — for 
Appellant. 

H . O. Dauchwerts, Smith and G. Wil- 
liamson —ior Respondent. 

Lord Moulton Their Lordships 
have examined the authorities as to the 
practice of this Board with regard to the 
date from which an order for leave to 
appeal in forma pauperis takes effect, and 
they are clearly of opinion that the settle- 
ed practice is the same as that of the 
High Court, namely, that the order takes 
effect only from the date at which it is 
made, and has no effect whatever on costs 
incurred before that date. 

The application, therefore, that the costs 
of the petition for special leave to appeal 
in forma paupeyis may be taxed upon the 
pauper scale, must be dismissed, but there 
will be no costs of the application. 

t. s. n. A pplication rejected. 

Solicitors for Appellant — Blake and 
Redden. 

Solicitors for Respondent — L a w r e n c e 
Jones and Co. 

A- I* R« 1914 Privy Council. 

(From Canada). 

4th August* 1914* 

Viscount Haldane, L.C., Lords 
Moulton and Sumner. 

City of Halifax — Appellants 

v. 

Nova Scotia Car Woyks, Limited — Res- 
pondents. 

On Appeal from the Supreme Court of 

Canada. 

Taxation (Municipal) — Exemption from, 
under an agreement with the city (Halifax) 
which received Legislative sanction as the 
Schedule of a Special Act — Contribution paid 
towards the charges of a sewer constructed by 
the city — Is taxation though it is a charge for 
benefit conferred and is not recurring like 
other taxes. 

Under an agreement with the appellants 
sanctioned by the Legislature as a Schedule to a 
Special Act. the respondents had got exemption 
for the period of ten years from taxation. The 
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City (appellants) constructed public sewers and 
demanded contribution from the respondents 

Held, that contribution paid towards the cost of 
public sewers is presumed to be a tax and the 
appellants must rebut this presumption if they 
are to succeed. The fact that this charge resem- 
bles the price of benefits conferred does not diffe- 
rentiate it from tax, for all rates and taxes are 
supposed to be expended for the benefit of those 
who pay them. The distinction in the city char- 
ter between “taxation” and "execution of city 
works ” does not rebut the presumption. Again 
the charter is inapplicable to this case as the 
schedule to the special Act does not refer to the 
charter. Also it is under a Special Act the res- 
pondents claim the exemption aud the City charter 
Section 335 (1) (*) recognises such an exemption. 

[P. 229. C. 2 & P. 230, C. 1.] 

R. Finlay , F ,H. Bell and Geoffrey Law- 
rence — for Appellants. 

P. O. Lawrence and E. P. Allison — for 
Respondents. 

Lord Sumner : — The respondents own 
a manufactory in Halifax, Nova Scotia, 
situated in four streets. In 1908, 1910, and 
191 lthe city of Halifax made public sewers 
in these streets under the city charter, 
and under its 600th section required the 
respondents, as owners of land and build- 
ings fronting the sewers, to pay § 2337*34 
towards the costs of their construction. 
If the respondents are in the position of 
an ordinary rate-payer, that sum is due 
and constitutes a lien on their lands 
under Section 603 of the charter. The 
question is, in the words of paragraph 15 
of the case stated for the opinion of the 
Supreme Court of Nova Scotia, “does 
the exemption claimed by the defendant 
apply in respect to the sewers," or, put in 
another form, is this charge “taxation on 
the company’s buildings. ..and on the land 
on which its buildings used for manufac- 
turing purposes are situated?" 

The Silliker Car Company was incor- 
porated in 1907. The Nova Scotia Car 
Works, Limited, now respondents, are 
assignees of its manufactory and entitled 
to its rights and exemptions. For pre- 
sent purposes no distinction need be drawn 
between them. Both alike may be refer- 
red to as “the company.” The Clt y 
Halifax has power, under Section 344 (l) 
of its charter, “when any company pro- 
poses to purchase any land or erect any 
building in the city of Halifax for tie 
purpose of establishing any manufactur- 
ing industry," to “wholly or in part 
exempt the land and buildings. ..or sue l 
company from taxation for the general 
purposes of the city other than water rates 


»• j •• , - x f ' * r | 

n. s. car works, ltd. (Lord Sumner.) 14 

for a period not to exceed ten years from 
the establishment of such industry.” The 
company did propose to purchase land 
and erect buildings, but the city of Hali- 
fax was minded to do more than merely 
to apply this section, and an agreement 
was negotiated between the city and the 
company, which, in the form of a sche- 
dule to a special Act, received legislative 
sanction on 25th April, 1907. Under this 
agreement and the Act the city was to 
lend the company S 125,000, to grant it an 
exemption from taxation for ten years, 
and to limit the yearly assessable value 
of its property during the second ten 
years to an agreed sum. As the conside- 
ration for this assistance the company 
agreed to establish a manufactory in 
Halifax, and this has been done. 

The actual terms of the exemption 
thus specially enacted are as follows : 

"The city will grant the company a total exemp- 
tion from taxation for ten years on its buildings, 
plant and stock, and on the land on which its 
buildings used for manufacturing purposes are 
situated ..At the expiry of the ten years the city 
agrees that the total yearly value for assessment 
on such lands, buildings, plant and stock shall, for 
a further period of ten years, not exceed fifty 
thousand dollars, the foregoing exemption not to 
apply to the ordinary water rate for fire protec- 
tion, nor to the rate for water used by the Com- 
pany, which shall he charged at the minimum 
rate charged on other manufacturing con- 
cerns.” . . 

So far as a simple question of -interpre- 
tation is affected by presumptions at all, 
their Lordships are of opinion that this 
clause should be construed favourably to 
the respondents. They have performed 
the whole consideration on their side by 
establishing their works, and the conside- 
ration moving to them has been earned and 
ought not to be thereafter restricted. The 
matter is one of bargain and of mutual 
advantage ; it is not a case of one citizen 
seeking to escape from his share of com- 
mon burthens. and so increasing pro tanto 
the burthen on the others. In the case of 
La Cite de Montreal v. Les Ecclesiastiqnec 
du Setninaire de S. Snlpice de Montreal (1) 
Lord Watson, speaking of an exemption 
from “ municipal and school taxes,” or 
“ cotisations munici pales et scolaires t ' y says 
of a district rate for drainage improve- 
ments, “ prima facie their Lordships see 
no reason to suppose that rates levied for 
improvements of that kind are not Muni- 
cipal taxes." It will be observ ed that 

(1) 14 App. Cas. 660. 
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this was a case of exempting a certain the taxpayer’s consent, except in so far as 
class of rate-paying bodies — namely, representative government operates by 
educational institutions — on public the consent of the governed. Compul- 
grounds. Hence what Lord Watson sion is an essential feature of the charge 
says applies a fovtiovi in the present case in question. The respondents might 
of a particular bargain. It is true that have drained their factory for themselves; 
all that was decided by that judgment they might think that it needed no drai- 
was that leave to appeal should not be nage ; they might object to the Municipal 
given, but their Lordships had taken time scheme as defective ; but the city sewers 
to consider it, and this dictum given in the would be laid and the respondents would 
course of it, is of great weight in the have to pay just the same. There is not 
present case. enough here to differentiate this charge 

^ But apart from this their Lordships from “ taxation.” 

think that prim a facie the exemption What is relied on in the terms of the 
covers the charge in question. Put charter is that, alike in the headings of 
shortly, the appellants’ argument must be, parts of the Act, in the arrangement of 
this liability “ to pay to the city, towards the sections themselves, and in the lan- 
the cost of construction of such sewer, guage employed, the charter seems to dis- 
the sum of one dollar and twenty-five tinguish between “taxation” and the 
cents for each lineal foot of property so “ execution of city works ”; that “ taxa- 
fronting,” is not “ taxation on buildings tion ” is a matter of valuation, assessment, 
or on the land ” on which the buildings and rate-books, and is subject to exemp- 
are situated. If it is not taxation, what tions in favour of the Crown and of those 
else is it ? No doubt other words may be who enjoy the benefit of grants of exemp- 
found to describe it aptly, but the word tion from the city or exemption by special 
<< taxation ” covers it too. Even in Eng- Act, while execution of works of sewer- 
land, where the expression “ rates and age is treated as a specific city service, 
taxes” sometimes is used as if it conno- and is followed by an apportionment by 
ted the distinction between national and the city engineer, not by the assessors, 
local imports, “ tax ” and “ taxation ” which is in proportion to linear frontage 
are words familiarly used in this connec- and not based on annual value. Its cost 
tion. The Sewers Act, 1841, for example, is a capital and not a recurring charge, 
authorizes commissioners of sewers to and the remedies given are to be pursued 
levy a “ general sewers tax ” for con- in the like manner as remedies for rates 
struction and upkeep of sewers, and this and taxes, as though the charge was not 
tax is included with other taxes and with either a rate or a tax, but only like 
rates in the returns required by the Local them. Many sections were invoked as 
Taxation Returns Acts, 1860 and 1870. shewing this contrast ; they do shew it 
It is therefore, incumbent upon the and need not be enumerated here, 
appellants to rebut this presumption, and Their Lordships are by no means satis-, 
to limit this exemption so that the liability fied that criticism of this sort would 
in question will fall outside it. Three suffice to rebut the priina facie meaning 
things are relied on the nature of the of “ taxation.” The arrangement of the 
charge, the terms of the charter, and the sections and the headings of the different 
context of the clause. parts of the Act are matters of orderly 

In a sense it is true that the charge re- arrangement and convenience not direct- 
sembles the price of benefits conferred if ed to the present point but adopted alio 
not of work and labour done. The con- intuitu. The charge is a capital instead 
' tribution is kept down to S 1.25 per foot of of being a recurring charge, not because 
frontage apparently to discriminate be- it is not a tax but because it is not a recur- 
tween the local benefit to property owners ring tax ; for a sewer, if once well laid, 
in the street and the general benefit to the should last some considerable time. To 
city at large. This does not carry the say that the charge may be enforced as 
matter far. All rates and taxes are sup- taxes are enforced is a condensed refer- 
posed to be expended for the benefit of ence to procedure without necessarily 
those who pay them, and some really are meaning that the charge is not a tax but 
so, but the essence of taxation is that it only something like it. There is, how- 
is imposed by superior authority without ever, another short answer to this kind of 
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reasoning. The agreement scheduled to 
the special Act does not expressly refer 
to the charter, nor is any such refer- 
ence implied or involved. It provides for 
help to the company much beyond what 
the charter provided for. It is really 
independent of the charter. The com- 
pany is not to pay any taxes at all ; what 
does it matter, for the purpose of the 
exempting agreement, what powers the 
city has, or when, or how, or in what terms 
they can be exercised ? The company has 
nothing to do with them ; why should its 
privilege, for which it has given the agreed 
consideration, be limited by reference 
to powers and provisions which cannot 
be used to its prejudice ? Reference to 
the charter would only be necessary if 
the agreement had bound the company to 
pay such taxes as the city might lawfully 


impose. 

The third point turns on the latter 
words of the clause of exemption. First, 
limiting the annual valuation to $ 50,000 
during the second ten years is supposed 
to shew that the exemption during the 
first ten was merely such as might have 
been effected by saying that the annual 
valuation on which the company should 
be taxed should be nil. Their Lordships 


can only say that this argument seems 
too shadowy to be of any service. In 
fact, the provision for the second ten 
years may not amount to an effective 
exemption at all. Secondly, the exemp- 
tion is not to apply to ordinary water 
rates for fire protection or to the 
rates for water used by the company. 
These words are quite consistent with a 
wide sense of ‘‘taxation.’ ’These two 
rates can only be taken out of the exemp- 
tion by naming them. How does naming 
them shew that the exempted taxation is 
ejusdem generis with water rates alone ? 
If the exemption enjoyed by the company 
had been only one which the charter em- 
powered the city to grant by Section 344, 
or only that which is referred to in 
Section 335, it would by Section 
362 (3) have stopped short of exemp- 
ting it from charges for sewers or other 
betterments, but it is an exemption under 
a special Act, and the charter anticipates 
that such exemptions may occur, and 
provides ** abundantt cautela that among 
things wholly free from taxation shall be 
|(Sect.on 335 (1) (i)) “the property of any 
Icorporation exempted from civic taxation 


under any special Act as therein provid- 
ed.’’ Accordingly it is the provision in 
the special Act that is in this case the 
clause in the agreement scheduled to the 
special Act that must govern. That 
clause simply provides that the company 
is to be exempt from taxation and is to 
pay water rates, not that it is to pay water 
rates but no other taxation. 

Their Lordships are of opinion that 
these considerations do not, either singly 
or in the aggregate, meet the prima facie 
meaning of the words of exemption, and 
that taken as they stand they cover the 
liability in dispute. They therefore think 
that the Supreme Court of Nova Scotia 
was wrong in answering the question put 
in the case stated in the negative, and 
that the order appealed from, namely, 
that of the Supreme Court of Canada 
which reversed that decision and answer- 
ed the question in the affirmative, was 
right and should be affirmed. They will 
therefore humbly advise His Majesty that 
this appeal should be dismissed with 
costs. 

T . s. n. A ppeal dismissed. 

Solicitors for Appellants — Lumley & 
Lumley. 

Solicitors for Respondents — Blake & 
Redden. 

** A. I* R* 1914 Privy Council. 

(From Australia). 

24th July* 1914. 

Earl Loreburn, Lords Dunedin, 

Atkinson, Sumner, Sir Joshua 
Williams and Sir Arthur Channel. 

Commissioner of Taxes — Appellant 

v. 

The Melbourne Trusty Limited — Res- 
pondent. 

On appeal from the High Court of 

Australia. 

•* (a) Income-Tax— Company taking over 
the assets and liabilities of certain other 
companies that were being wound up— Assets 
taken at a particular valuation — The difference 
between the actual price realised of an asset 
and the figure at which that asset stood 
considered as a gain of the company— The 
company is a trading company not a tne f e 

realization company and this gain is assessable 

to income-tax. . . . 4 

Three Banks went into liquidation in Australia. 
Three Companies were formed and each took up 
the assets and liabilities of one Bank and gave the 
creditors paid-up shares and redeemable debenture 



1914 commr. of taxes v, Melbourne trust (Lord Dunedin.) Privy Council 23 1 


stock in lieu of their debts. After all the deben- 
ture stock was redeemed the respondent Comp- 
any was formed and it took up all the assets and 
liabilities of all these three Companies the assets 
being taken at a particular valuation and gave 
the share-holders debenture stock and paid-up 
shares in lieu of their old shares. The respondent 
Company also redeemed all its debentured stock 
and treated the difference between the realised 
value of an asset and that at which it stood as its 
gains in its books of account 

Held that the shareholders of the respondent 
Company consisting also of people who were not 
creditors of the three insolvent Banks and the 
securities being held for the benefit of all the 
shareholders, the object of the company was to 
hold and nurse the securities it held and to sell 
them at a profit when convenient occasion present- 
ed itself. Hence the company is a trading Company 
and its profits are assessable to income tax. 

California Copper Syndicate v. Harris 
5 Tax Cases 159 referred and applied. 

** (b) Income-Tax — Profit— Is earned -when 
it is dealt with as Profit. 

Any surplus obtained of the proceeds of the 
asset over the consideration paid by way of 
purchase-money having been dealt with as profit 
by the Company must be considered as profit and 
assessed to income-tax. 

R. Finlay , Micklethwait and W. A . 
Barton — for Appellants. 

Clausott and A. M . Batter — for Respond- 
ents. 

Lord Dunedin • — The Commission- 
er of Taxes for the State of Victoria as- 
sessed the respondent company for income 
tax in respect of the year 1910 upon the 
sum of ^113,99^, being the sum which in 
his judgment upon the figures appearing 
in the balance-sheet and report of direc- 
tors of the said company, dated 9th April, 
1910, fell to be assessed under the Income 
Tax Acts. The respondent company ob- 
jected to the assessment in so far as it 
was levied upon the sums of £ 104,732-ls. 
4d. and £ 509-ls., which sums were ad- 
mittedly included in the above-mentioned 
sum of £ 113,998. What these sums were 
in respect of which objection was taken 
will be presently explained. The Com- 
missioner of Taxes, at the request of the 
respondent company, stated a special case 
for the opinion of the Supreme Court of 
Victoria. 

The questions for the opinion of the 
Supreme Court as put were : — 

“(1) Whether the surplusof^ 104,7S2'-ls. 
4d. mentioned in paragraphs 19 and 22 of 
this case is profits earned in or derived in 
or from Victoria by the new company, 
the respondents during the year 1909 or 
previous years within the meaning of 
Section 9 of Act No. 1819 so as to subject 


the new i.e., the respondent company to 
income tax in respect thereof ? 

“ (2) Whether the difference of /-509 
Is. between the prices of debenture stock 
and par mentioned in paragraphs 19 and 
22 of this case is profits of the kind men- 
tioned in question (1) ?** 

The Supreme Court, by a majority of 
two to one, decided in favour of the Com- 
missioner of Taxes, answering the ques- 
tions put as follows : 

" (1) The surplus of £ 1C4.782 Is. 4d. mention- 
ed iD paragraphs 19 and 22 of the said case is 
profits earned in or derived in or from Victoria 
by a company during the year 1909 or previous 
years within the meaning of Section 9 of Act 
No. 1819 so as to subject the company to income 
tax in respect thereof ? 

(2) The differeuce of £ 509 Is. between the 
prices of debenture stock and par mentioned in 
paragraphs 19 and 22 of the said case is also pro- 
fits of the kind above mentioned so as to subject 
the company to income tax in respect thereof.” 

An appeal was taken to the High Court 
of Australia, and that Court by a majority 
of two to one reversed the judgment of the 
Supreme Court of Victoria, and in lieu of 
the order pronounced by that Court de- 
clared “ that neither of the sums mention- 
ed in the said questions is taxable.” 

From this judgment appeal is taken to 
their Lordships’ Board. 

I[ appears from what has been above 
stated that judicial opinion on the ques- 
tion has Leen strongly divided — three 
learned judges in all having been of one 
opinion and three of another. In such a 
state of matters it is not to be expected 
that the question should be one of easy 
solution, or that cogent arguments should 
not be found on both sides. Their Lord- 
ships recognize that fact, and have given 
careful and repeated consideration to the 
arguments addressed to them, and to the 
reasons put forward for their judgment 
by the learned judges of the Courts 
below. They will now state the result at 
which they have arrived. 

To make the question intelligible it is 
necessary here to give as briefly as may 
be a history of the occurrences which led 
to the point arising. 

Three Australian banks, namely, the 
English and Australian Mortgage Bank 
Limited, the Federal Bank ot Australia* 
Limited, and the City of Melbourne 
Bank, Limited were unable to satisfy 
their creditors, and went into liquidation. 
The shareholders had virtually no inter- 
est in the liquidations, as the assets were 
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avowedly insufficient to pay the credi- 
tors. Eventually in 1897 schemes of 
arrangement were sanctioned by the 
High Court in England and the Supreme 
Court in Victoria and, in the case of the 
second bank, also by the Courts of New 
South Wales and South Australia. In 
the case of each bank the scheme as 
affecting it sanctioned in England was 
identical with that sanctioned in Austra- 
lia. In pursuance of the schemes of 
arrangement three companies were form- 
ed bearing the names of the English and 
Australian Assets Company, Limited, 
the Federal Assets Company, Limited, 
and the Melbourne Assets Company, 
Limited, respectively. In these com- 
panies the creditors of the respective 
banks were to receive in respect of their 
debts so much debenture stock and so 
many fully paid-up shares. The whole 
assets of each of the insolvent banks 
were transferred to the respective com. 
panies, and the liquidation of the banks 

was brought to an end. 

The respective assets companies then 
proceeded gradually to realize the assets, 
and with the proceeds to pay off the 
debenture stock it, being by the terms of 
its creation a redeemable stock. During 
the whole of the life of these companies 
the shares and debenture stock were 
transferable, and some of the stock and 
shares were in fact but to an extent 
accurately known transferred. 

By the year 1903 the whole of 
debenture stocks had been redeemed. 

In 1903 the respondent company 
formed. The object of the company was 
to acquire the undertakings of the three 
separate companies in terms of .agree- 
ments which had been made by the pro- 
moters of the respondent company with 
the three companies. In terms of these 
agreements the whole of the assets of the 
three respective companies were to be 
handed over to the new company , the 
three companies were to be wound up, 
and the shareholders of the respective 
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company then proceeded with the gradual 
realization of the massed assets, and 
applied various sums of the moneys so 
received in paying off its debenture stock. 
This was effected partly by buying their 
own stock in the rparket, and partly by 
redeeming the same, it being by the 
terms of its issue a redeemable stock. By 
15th October, 1909, the whole of its 

debenture stock was paid off. 

Their Lordships must now refer to the 
report and balance-sheet of 9th April, 
1910, upon the terms of which the ques- 
tions as put arise. 

The balance-sheet is preceded by a 
profit and loss account. This account is 
framed on the ordinary lines of the profit 
and loss account of a going concern, and 
deals solely with the yearly revenue, 
deducting outgoings and expenses of the 
properties held by the company. It brings 
out a profit balance of £ 25,183 18 s. 2d. 
to be carried to the balance-sheet. But 
it takes no account whatever of sums 
received from assets realized. 

Coming to the balance-sheet we find 
on the liabilities side shareholders’ capi- 
tal and creditors and sundry other liabili- 
ties stated in ordinary form. We then 
come to the following item, which is the 
matter for special attention: “Realiza- 
tion Reserve Account— Net surplus on 
realization to date (see paragraph 5 of 
directors’ report), £ 1,44,765 9s 8d 
“ Discount on purchases and cancel lation 
of debenture stock, £ 3,943 5s. 6d. Then 
these two figures are summed and 
brought out at £1,48,708 15s. 2d. Turn- 
ing now to the report there are to be 
found the following passages 

« 5 As the result of the year’s opera- 
tions’ the Realization Reserve Account 
(consisting largely of purchasers balan- 
res) has been increased by the sum of 
/ 47 442 15s. 5d. making, with the 

amount brought forward from the p.evi- 

ous year, a net surplus of £148,708 15s. 
2d., on realizations and profits arising on 
purchase of debenture stock for cancella- 
tion.” 

« 7 In the Profit and Loss Account 
no credit has been taken for accrued inte- 
rest, rents or dividends of an estimated 
amount of ft ISO. After providing 
/1855 8s. 3d., for interest paid on the 

debenture stock, the net profit including 

the balance brought forward from the pre- 
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£ s. d. 

vious year, £2149 15s. 5d. 
is ... 27,333 13 7 

“The directors recom- 
mend that from this 
sum there be applied in 
payment of a dividend 
of fourpence per share 
(equivalent to slightly 
over 8 per cent.) free 
of income tax ... 22,777 15 4 


“Leaving to be carried 
forward (subject to pay- 
ment ofincome tax) ... 4,555 18 3 

The whole of the debenture stock 
having been paid off and the share capi- 
tal of the company, without taking into 
consideration the Realization Reserve 
Account, being fully represented by assets, 
the directors also recommend to the 
shareholders that a distribution by way 
of bonus of sixpence per share should be 
paid in cash out of that account. 

£ s - d * 

“The sum at credit of the 
Realization Reserve 
Account is ...148,708 15 2 

The bonus now recom- 
mended amounts to ... 34,166 13 0 


Leaving at the credit of 
the Realization Reserve 
Account ...114,542 2 2” 


It is set forth in the special case that 
the assets of the three respective compa- 
nies as taken over were entered at a valua- 
tion in the companies’ books which re- 
produced a valuation made by the com- 
panies themselves four years before the 
transfer to the new company. As an 
individual asset came to be realized the 
difference between the actual price reali. 
zed and the figure at which that asset 
stood was if it were a gain carried to a 
realization reserve account. It is also 
set forth that of the sum of £148,708 15s. 
2d. mentioned in paragraph 7 of the report 
as above set forth, the sum of £104,782 
Is. 4d. represents surplus on realization 
of assets in Victoria, and £509 Is. repre- 
sents the difference between prices paid 
and par for their own debenture stock in 
Victoria. 

It is not necessary to set forth the 
particular provisions of the Income Tax 
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Acts in force in Victoria. It is common 
ground that a company, if a trading 
company and making profit, is assessable 
to income tax for that profit. The 
argument for the respondent company 
can be stated in a single sentence. They 
say they were not a trading company but 
a realization company : that the realiza- 
tion was truly for the benefit of the 
original creditors of the three banks ; 
that all shareholders in the company are 
either such original creditors or the 
assignees of such original creditors. If 
that is the true view of the situation their 
Lordships do not doubt that the argu- 
ment must prevail. If the liquidator of 
one of the banks had made an estimate of 
the various assets held by him for reali- 
zation, and then on realization had obtain- 
ed more than that estimate, such surplus 
would not have been profit assessable to 
income tax. 

Their Lordships cannot, however, 
come to the conclusion that this is the 
true view of the situation. It is not 
necessary to decide the question as it 
might have arisen in the case of the ori- 
ginal three assets companies. At least at 
the inception of the present company it 
seems to their Lordships that all concern- 
ed were satisfied to discharge their 'old 
claims by accepting shares in a new 
venture, and that that new venture must 
then be looked at to see if profits assess- 
able to income tax have been earned. 
The position may be tested in more ways 
than one. Were it a case of liquidation 
then the directors of the company would 
hold for the creditors of the old insolvent 
banks. They do not do so. They hold 
for the shareholders of the company ; and 
the shareholders of the company comprise 
persons who never were creditors of the 
banks, but acquired their shares in 
open market. Again, if it was liquidation, 
the right of each participant creditor, or 
creditor’s assignee, would be strictly limi- 
ted to the assets of the bank of which he 
w.is a creditor or represented a creditor. 
If, for example, the Melbourne Bank, 
assets on realization turned out well, and 
the Federal Bank assets badly, the credi- 
tors of the one would benefit, and those of 
the other suffer. But as it is it is not so. 
Each shareholder has in respect of each 
share an equal interest in the proceeds of 
the massed assets which were originally 
assets of the three banks but pow are 
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assets of the company. Holding, then, 
that the shareholders of this company are 
shareholders in an ordinary venture, the 
only question that remains is whether the 
surpluses realized represent profits. 
Their Lordships think that the principle 
is correctly stated in the Scottish case 
quoted, California Copper Syndicate v. 
Harris{ 1). 

" It is quite a well settled principle in dealing 
with questions of assessment to income tajc that 
where the owner of an ordinary investment choo* 
ses to realize it, and obtains a greater price for it 
than that for which he originally acquired it.the en- 
hanced price is not profit in the sense of Schedule 
Dof the Income Tax Act of 1842 and is therefore 
not assessable to income tax. But it is equally well 
established that enhanced values obtained from 
realization or conversion of securities may be so 
assessable where what is done is not merely a 
realisation or change of investment, but is an act 
done in what is truly the carrying on, or carrying 
out, of a business.” 


In the present case the whole object of 
the company was to hold and nurse the 
securities which it held, and to sell them 
at a profit when convenient occasion pre- 
sented itself. 

Their Lordships therefore come to the 
conclusion that there is ample evidence 
here that the company is a trading com- 
pany and that the surplus realized by it by 
selling the assets at enhanced prices is a 
surplus which is taxable as profit. 

There remains, however, a difficulty as 
to proof of the exact figure. It does not 
seem to their Lordships that the mere fact 
that an investment standing in the books 
at * pounds realizes on sale x+y pounds 
settles that a profit of y pounds has been 
made. It is not that their Lordships 
doubt that the initial figure in the books 
may be taken. These figures represent 
in their Lordships’ view real values, for 
so the parties have treated them. It was 
argued that they were mere valuations. 
In one sense that is true, for, not being 
put to the test of the market at the mo- 
ment, the only way to affix a value was 
by valuation. But that they represent 
real value seems certain because, unless 
they did, it would have been impossible 
to regulate justly the share which each 
member of the three assets companies 
was to get in the new mixed mass of 
assets — or in other words what shares 
and debentures he should get in the new 
company. But it is possible that other 


investments on realization may shew loss 
instead of profit ; and it is obvious that 
it is in the totality of the transactions that 
the question of profit comes to be fixed. 

Their Lordships are, however, of opi- 
nion that the company may well be held 
bound by its own actions. In distributing 
a bonus of 6d, per share it affirmed that 
to that extent at least there was profit 
realized. In the same way in making a 
distribution of debenture stock on and 
after 10th August, 1910, they may be held 
to have distributed profit. 

Section 9, sub-Section 1 of the Income 
Tax Act of 1903 is as follows: “9. — (1) 
So far as regards any company liable to 
pay tax, the income thereof chargeable 
with tax shall (except as provided in para- 
graph (g) of sub-Section (1) of Section 7 
of the principal Act or as hereafter pro- 
vided) be the profits earned in or deri- 
ved in or from Victoria by such 
company during the year immediately 
preceding the year of assessment.” 

This question of time does not seem to 
have bulked in the discussion in the 
Courts below — indeed the form of the 
question — “ during the year 1909 or pre- 
ceding year ” rather precludes it — but it 
has been very earnestly pressed upon their 
Lordships’ attention. 

As regards the question of when a pro- 
fit is earned their Lordships’ view is that 
a profit can be said to be earned when it 
is dealt with as a profit. In ordinary 
cases this synchronises with the realiza- 
tion of the sums which swell the assets of 
the person or company, and which enter- 
ing the account (whether on the creditor 
or debtor side will depend on the parti- 
cular account in view) go to bring out the 
balance which is deemed profit. But for 
the reasons already given their Lordships 
think that in a case like this the company 
are entitled to hold at least a part of their 
realizations in suspense— as indeed they 
have done in their accounts and that it is 
only when finally the same is given to the 
shareholders that the final impress of 
profit is, so • to speak, stamped upon it, 
and therefore, for the purpose of the 
Act, that is the time at which it is 
earned. 

Holding this view their Lordships will 
humbly advise His Majesty to allow the 
appeal and set aside the judgment ap- 
pealed against, and also the judgment 
originally passed by the Supreme Court, 


( 1 > [1904] 6 F. 894=5 Tax. Cases 159. 
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and remit the case to the Supreme Court 
with the following declarations : 

1. Declare that the respondent com- 
pany is so constituted and has so carried 
on its affairs that any surplus ascertained 
and realised of the proceeds of the assets 
companies over the consideration paid 
by way of purchase-money for them, 
after making all just deductions, would 
be profits taxable as income in the 
following year ; this being over and 
above any annual surplus of incomings 
over outgoings of the concern. 

2. Declare that as regards the bonus 
of 6d. per share referred to in paragraph 
7 of the directors’ report of 9th April, 1910, 
there is evidence sufficient to shew that 
this is taxable as profit so far as it was 
earned in or derived from Victoria ; and 
that pari ra tione the distribution of de- 
benture stock to shareholders calculated 
as justified by the state of the realization 
reserve account should be property held 
to be taxable as profit according to the 
pecuniary value thereof. 

3. Declare that the case does not 
state facts sufficient to determine any 
other questions either as to the amount 
of the profits or the years in which they 
are assessable. 

4. Declare that the Commissioners be 
at liberty to apply to the Supreme Court 
for any inquiries and accounts that may 
be necessary. 

5. Declare that neither party shall be 
entitled to costs. 

There will be no costs to either party 
before this Board. 

T * s - N « Appeal allowed. 

Solicitors for Appellant- -Freshfields. 

Solicitors for Respondents — Linklator, 
Addison and Brown. 
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28th July, 1914* 

Lords Dunedin, Atkinson, 
Sumner and Sir Joshua 
Williams. 

Syme — Appellant 

v. 

Commissioner of Taxes — Respondent. 

On appeal from the Supreme Court of 

Victoria, 


*• Income-tax — Trustees carrying on a news' 
paper concern on behalf of beneficiaries — Pro- 
fits of the concern taxed, in the hands of the 
beneficiary — Must be taxed only as income 
derived by him from personal exertion — S. 2 
of the Income Tax Act, 1895 as amended by 
S 4 of the Income Tax Act, 1896, S. 5 of Act of 
1895. 

David Syme left certain specific legacies and 
gave the residue of his estate consisting of a news- 
paper concern to trustees. They were to con- 
duct it for the benefit of several beneficiaries 
of whom the appellant was one. The profits of 
this concern in the hands of the appellant were 
taxed to income-tax as " income derived from the 
produce of property.” 

Held, that 

(I) Section 2 of the Income Tax Act of 1895 
read with Section 4 of the Income Tax Act of 
1896 is wide enough to include profits earned in a 
trade by vicarious exertion, in the category of 
“ income derived from personal exertion;” 

(ii) that the tax if levied on the profits when 
in the hands of the trustees can be levied only on 
the basis '* of income derived from personal 
exertion ” and the same profit in the hands of 
the beneficiary cannot be assessed on any other 
basis; 

(iii) that the Act need not be deemed to con- 
template the assessment of the person who is the 
final recipient of the income. 

(iv) that the liability of the trustees to be 
assessed to income tax is not secondary and they 
stand on the same footing as beneficiaries, 

(v) that the mere mixing up of other incomes 
does not make the " income derived from per- 
sonal exertion ” taxable on any other basis and 
that therefore the beneficiary can be taxed 
only on the basis of " income derived from per- 
sonal exertion.” 

P. O . Lawrence and Austen-Cartmell 

for Appellant. 

Poley ( with him R. B . Finlay ) — -for 
Respondent. 

Lord Sumner : — The question on this 
appeal is shortly whether a portion of the 
appellant’s income is assessable to income 
tax as income derived by him from per. 
sonal exertion or as income derived by 
him from the produce of property within 
Victoria, within the Income Tax Acts, 
1895 and 1896, of the State of Victoria. 
The appellant returned this sum under 
the former head ; the Commissioner of 
Taxes assessed him under the latter, and 
thereby doubled the rate of tax chargeable. 
Mr. Syme objected, and paid under pro- 
test, and his objection was duly transmit- 
ted for hearing and determination to a 
judge of County Courts, who stated a case 
for the opinion of the Supreme Court 
which raised the above question. The 
Supreme Court decided against him oq 



1914 


436 Privy Council £yme v. commissioner of taKes (Lord Sumner.) 


the authority of Webb v. Syme (l),in which 
the same question, on practically the same 
state of facts, had been answered by the 
Supreme Court of the State of Victoria 
in Mr. Syme’s favour and against him by 
the High Court of Australia. So far as 
questions of principle and of construction 
of the Acts are concerned, this case is 
therefore in effect an appeal from Webb v. 
Syme (I). 

Briefly, the facts are these. Mr. David 
Syme was a newspaper proprietor, and 
printed and published the Age, the Leader, 
and Every Saturday . The business was 
large and lucrative. He had also sepa- 
rate businesses, relatively inconsiderable, 
in connection with the properties known 
as Killara and Melbourne Mansions, and 
a farm at Mordialloc. He called the 
publishing concern “the Age business ” 
after the principal and well-known news- 
paper. In 1908 he died, leaving a widow 
five sons, of whom the appellant is the 
eldest, and two daughters. The debts 
and funeral expenses of the testator had 
been paid prior to 1910. On this one 
point the facts in this case differ from 
those in Webb v. Syme (1). and for what 
it is worth it is in the appellant’s favour. 
In Webb v. Syme (i) some reliance was 
placed on the possibility that in the year 
of assessment then in question there 
might be debts of the testator still to be 
discharged. There were none in the year 
in question now. 

David Syme left certain specific lega- 
cies, and then gave the residue of his 
estate, consisting principally of the above 
businesses, to trustees. The “ busi- 
ness ” they were to carry on, the other 
businesses and the rest of the residuary 
estate they were to convert, with power 
to postpone the conversion and to manage 
in the meantime. Out of the income of 
the residuary estate and out of the profits 
of the “ Age business ” and the other busi- 
nesses while carried on, the trustees were 
to pay to the widow an annuity, which is 
the first charge thereon, to set aside 
certain capital sums for the benefit of the 
testator’s daughters, and also of a charity 
to be called by his name, and then as to, 
the residue, to divide the income equally 
among the five sons. This is being done 
at present, and the ulterior trusts are not 
now material. 


It so happens that the will names the 
appellant as one of the trustees, but it is 
rightly agreed that this is for present pur- 
poses of no consequence, as he might be 
removed and replaced by some one 
else. It also happens that as one of 
the managers of “ the Age business” 
he is paid an appropriate salary, but 
nothing turns on this. His salary is 
clearly income derived by him from per- 
sonal exertion, and is so assessed, and is 
outside the area of matters in dispute. 

Having cleared the testator’s estate of 
debts the trustees are now carrying on the 
businesses. In the main they do so at a 
large profit. For 1910 the newspaper 
business yielded a profit of £ 81,759 15s. 
Id. and the Melbourne Mansions business 
a profit of / 3,715 16s. Losses were 
incurred at Killara and Mordialloc, but 
they only amounted together to £ 376 4s. 
8d. On the whole there was £ 85,397 13s. 
10d., to divide, of which the appellant’s 
one-fifth share is £ 17,079 10s. 9d. This 
he returns as £ 17,025 17s. 3d. derived 
from personal exertions, and only £ 53 
13s. 6d. from the produce of property. 
The Commissioner claims and the Sup- 
reme Court has held, as the High Court 
held in Webb v. Syme (1), that the £ 17,025 
17s. 3d. is also derived from the produce 
of property. 

There is no doubt that this money is 
made in business, and Section 2 of the 
Income Tax Act, 1895, as amended by 
Section 4 of the Income Tax Act, 1896, 
which Acts are to be read as one Act, 
defined “ income derived by any person 
from personal exertion ” as, among other 
things, “ all income arising or accruing 
from any trade carried on in Victoria, 
a 1 though the income has not arisen or 
accrued or been. ..derived from the 
tax-payer’s own personal exertion or 
trade,” and “ trade ” is defined to include 
every business. Under the same sections 
“ income derived by any person from the 
produce of property ” is defined as 
meaning “all income derived in or 
from Victoria, and not derived from 
personal exertion,” which again “ shall 
include income of the tax-payer, 
although the same has not been derived 
from his own property.” The charg- 
ing section, which in Section 5 of 
1895, classifies the tax according as the 
income taxed falls within one or other 
of the above categories. 


(l) IOC. L. R. 482. 
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Their Lordships are unable to hold that 
the portion of the appellant’s income in 
question is not “income arising or accru- 
ing from any trade carried on in Victoria,” 
and therefore is “ income derived from 
the produce of property,” and this for 
several reasons. 

In saying “ any trade carried on in 
Victoria ” the definition does not say by 
whom such trade is carried on. The 
amending section enlarges “ personal ex- 
ertion” and extends it to trade carried on 
by vicarious exertion without stating 
the legal relationship between the real and 
the vicarious trader, or defining the capa- 
city in which the business must be carried 
on by the latter. Their Lordships were 
informed that the provision in the Act of 
1896 was inserted to settle a doubt whe- 
ther a person could claim the lower, or 
personal exertion, rate, when all the work 
in his business was done for him by his 
agents. Be this as it may in fact, the 
enactment is general in form ; it does not 
make the definition of 1895 affirmatively 
include business carried on by agents, but 
it provides negatively that a business may 
be carried on by personal exertion for the 
purposes of this Act, even when there is 
no personal exertion on the part of the 
person who benefits by the business, but 
everything is done for him. Again the 
Act does not say for whom the trade is 
carried on. When a trade is carried on 
by trustees there is no doubt that they 
carry it on for the beneficiaries and not 
for themselves, save in so far as their 
remuneration is provided for by law or by 
the trust deed. Unless the definition 
clause, as amended, is interpreted as 
though it ran “ any trade carried on by 
the tax-payer or his agents,” for which 
the language of this taxing Act affords 
no sufficient warrant as against the 
subject, the definition of “ income derived 
from personal exertion ” is wide enough 
to rover the present case. What the 

appellant gets is “ income arising 

from a trade carried on in Victoria ” by 
trustees, for the benefit of himself and 
others, entitled equally with him, “ al- 
though the same has not accrued from 

his own personal exertion” in his capacity 
as such a beneficiary. 

Again, it is not disputed that in 
certain events the trustees are assess- 
able in respect of the appellant’s one- 
fifth share of the earnings of the “ Age 


business,” and the appellant contends that 
they are assessable in respect of the entire 
five-fifths in any event at the option of 
the Commissioner. Now there is no doubt 
that these Income Tax Acts do not con- 
template taxing the same fund twice over. 
If the trustees are assessed, they must be 
assessed upon “income derived from per- 
sonal exertion,” for by the personal exer- 
tion of themselves or their agents they 
make the money in trade. How then 
can the appellant be assessed otherwise 
when the assessment is made directly 
upon him? If the same money is to be 
regarded as two incomes as it 
must be if it is to be assessable 
on two different bases, there would 
be double taxation of the same 
money, which no one suggests ; and if 
there is no double taxation of the same 
money, then since the same money is, at 
any rate in some events, assessable in the 
alternative either on the trustees, who 
make it, or on the beneficiaries, who 
enjoy it, the assessment must in either 
case be made on the personal exertion 
basis, for that and that alone fits the case 
of an assessment on the trustees. For 
this purpose it matters not whether the 
cases in which either the trustees or the 
cestui qtie trust can be assessed in the 
Commissioner’s option be few, as the 
Commissioner argues, or many, as the 
appellant submits. In either event the 
logical result is the same. Since both the 
trustees and the cestui que trust can be 
assessed on this money, either both must 
be assessed at the same rate, and that 
must be the personal exertion rate, for to 
tax the trustees at the produce of property 
rate on what they earn themselves would 
be impossible ; or they must be taxed at 
different rates in the option of the Com- 
missioner, although the subject-matter of 
taxation is one and the same fund. 

There is no escape from this dilemma 
except the one adopted by the majority 
of the High Court of Australia in Webb v. 
Sytne (1), and supported by the respon- 
dent on this appeal, and the crux of the 
case has been: is this away out ? 

The argument is that the Act must be 
deemed to contemplate the assessment of 
the persons who are the final recipients 
of an income and can spend it as they 
please, since it provides (Section 9, Sub- 
Section 2 of Act No. 1374) that, in 
estimating the balance of income liable to 
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be taxed, on the one hand rent of dwell- 
ing-houses, maintenance of families, and 
other personal disbursements shall not 
be deducted, and on the other (Section 9, 
sub-Section 3 of Act No. 1374) that 
premiums of insurance on the tax-payer's 
life, calls or contributions on shares 
held by him in companies in liquida- 
tion or re-construction and losses in- 
curred in other trades which he may 
carry on may be deducted. These are 
all matters neither known to nor any con- 
cern of trustees. This is so ; but there 
is nothing to limit persons who can be 
assessed to such persons as may wish to 
deduct the expenses of their families, 
or be in a position to deduct 
premiums, because they have families for 
whose benefit they insure their lives. 
Such persons are included and taxed no 
doubt, and may be a large proportion of 
the tax-payers, but others, trustees among 
them, are included ; and when trustees 
are assessed Section 34(2),provides suffici- 
ent machinery to enable the cestui que trust 
to obtain the benefit of such deductions 


in the shape of a refund, direct, or indirect, 
of tax over-paid by a trustee who was 
ignortant of, or for any other reason did 
not or could not claim, the deductions 
which his cestui que trust might have made. 
Next it is said that Section 15 (2) and 
Section 41 (1) of Act No. 1374 and Sec- 
tion 12 (l) (c) of Act No. 1467 shew that 
the legislature intended to impose assess- 
ment upon a trustee only as a secondary 
liability, failing payment of the tax by 
the cestui que trust or failing 
the opportunity of assessing him in the 
first instance. Their Lordships are un- 
able to accept the contention. The Acts 
say nothing about the primary liability of 
the cestui que trust and the secondary lia- 
bility of the trustee ; they do not make the 
trustee a surety for his cestui que 
trust's income tax at most they give 
him a right of recourse in case he is 
compelled to pay it. The Acts, in so 
far as they make trustees assessable, do so 
upon the same footing as the cestui que 
trust , and this is for the more convenient 
collection of the revenue, and cannot 
therefore by an implication increase the 

burthen on the tax-payer. 

Lastly it is said that the income is not 

the same income, and the fund which 
produces it is not the same fund, when 
the trustees are assessed as when 


the cestui que trust is assessed. They carry 
on several businesses, one great and the 
rest relatively small, some at a profit and 
some at a loss. They set off losses against 
profits, and bring down a balance on profit 
and loss account ; they discharge sundry 
prior charges, and then divide an ultimate 
balance. All this is true, .but all this is 
mere book-keeping. It does not follow 
when the appellant receives the cheque 
for his share that he is getting a part of a 
new mixed.fundor that the connection be- 
tween his income and the newspaper busi- 
ness is lost. There is no difficulty, either in 
fact or in theory, in keeping the “ Age busi- 
ness” apart from the other businesses, and 
all the businesses apart from those con- 
cerns the income of which is the produce 
of property. The commissioner’s argument 
conceived the fund out of which the 
appellant is paid as a reservoir, fed by 
various streams descending from sundry 
sources and blending their waters in one 
basin, out of which they flow indistingui- 
shably and indissolubly. With all respect 
to the learned judges, the majority in the 
High Court of Australia in Webb v. Syme 
(1) who adopted this figurative way of 
putting a very plain set of facts, their 
Lordships are only able to regard this 
argument as fallacious. There is no ques- 
tion here of showing whence the sover- 
eigns came in the first instance which 
were ultimately paid to the appellant. In 
the ordinary course of business the trus- 
tees may mix all the sums that come to 
their hands from all sources, and with 
them discharge indiscriminately all or 
any of the obligations which fall upon 
them whether at law or in equity, but 
they keep accounts all the time, and there 
is no doubt whatever that the appellant’s 
/ 17.C25 17 s. 3 d. comes from the 
“ Age business,” and that the profits 
of the Melbourne Mansions Company! 
was made in them, and is his solely be- 
cause under his father’s will they are 
carried on for him and the other members 
of the family. What was the produce of 

personal exertion in the trustee’s hand 
till they part with it does not, in the 
instance of transfer, suffer a change, and 
become the produce of property and not 
of personal exertion, as it passes to the 

hands of cestui que tru>t. 

Their Lordships are accordingly of 
opinion that the appellant’s contention 19 
right that the question stated in the spe- 



1914 


davies v . james bay ry. co. (Viscount Haldane.) Privy Council 239 


cial case should have been answered in 
his favour, and that the judgment of 
the Supreme Court of Victoria should be 
set aside, and judgment should be entered 
for the now appellant for the amount paid 
by him under protest and in excess of his 
contention, and they will humbly advise 
His Majesty that the appeal should be 
allowed with costs here and below, and 
that judgment as above stated should be 
entered for Mr. Syme. 

T. s. n. Appeal allowed. 

Solicitors for Appellant— Keen, Rogers 
& Co. 

Solicitor for Respondent — Freshfields. 

** A* I. R. 1914 Privy Council* 

(From Ontario.) 

6th July, 1914* 

Viscount Haldane L. C., Earl 
Loreburn, Lord Moulton, Lord 

Sumner and Sir George Farwell. 


Davies — Appellant 
v. 

James Bay Railway Company — Respon- 
dents. 


(And consolidated Cross-Appeal). 

On Appeal from the Court of Appeal 

for Ontario. 

Land, acquisition — Land taken with a 
reservation of the minerals to the vendor — The 
Common Law of England aud Ontario is, the 
vendor cannot in the absence of special bargain 
work them, so as to let down the surface sold, 
for the natural right of support for the sur- 
face passes to the purchaser — Under the Rail- 
way Clauses Consolidation Act of 1845, 6's. 77 
to 85 ( England ) the owner can work the mines 
but must submit to be compensated for their 
loss if the company desires so to do — In the 
Dominion of Canada this natural right of 
support is not taken away but the Company is 
put on terms to compensate . the mineral owner 
at once for loss of value arising from the 
liability to support — Railway Act of Canada 
Ss. 26, 151, 177, 169 to 171, 191 and 192 and 
193 — Mines and minerals. 

The respondent Railway Company acquired a 
certain portion of land belonging to the appellant 
which contained shale of considerable value which 
could be got at only by surface working. Regard- 
ing the compensation to be paid for this loss of 
shale held 


(i) that the common law of England an 
Ontario was that as the natural right of sui 
port of the surface passes with the land, tt 
vendor in the absence of a special bargain canci 
work the mines so as to let down the surface; 

[P. 240 C. 2 

(ii) that the Railway Clauses Consolidation Ac 
1845, Sections 77 to 85 of England deprived Rai 


way companies of this natural right and the owner 
was free to work the minerals subject to being 
compensated; [P. 240, C. 2 J 

(iii) that the Railway Act of Canada did not 
take away this right of support but put the com- 
pany on terms to compensate the mineral owner 
at once for the loss of value arising from the liabi- 
lity to support which rested on him after severance 
of the titles to the mineral and to the surface. 
This compensation having been paid the mineral 
owner, was by sections which have a separate 
and distinct purpose, restrained from working his 
minerals excepting under such conditions as 
might be imposed by the Railway Board in the 
interest of the safety of the public. (Sections of the 
Railway Act, exhaustively discussed.) 

R. Finlay , A. W. Ballantyne , and 
Geoffrey Lawrence — for Appellant. 

P. O. Lawrence , R, B. Henderson , and 
Tyrrell Paine — for Respondents. 

Viscount Haldane, L-C-: — This appeal 
raises a question of importance as to the 
interpretation of the Railway Act of 
Canada. The case has been twice argued 
before the Judicial Committee. At the 
conclusion of the first argument it became 
clear that, of several points at first raised, 
the real one, on which the parties had 
been so divided as to be unable to come 
to a settlement, was the point which be- 
came by agreement the exclusive subject 
of argument on the second hearing. 

The relevant facts may be stated very 
briefly. The appellant claimed compensa- 
tion from the respondents for the compul- 
sory taking of part of the land owned by 
him in the Don Valley near Toronto. His 
claim related to several pieces of land, and 
included compensation for damage sus- 
tained by the exercise of the powers of 
the railway company. The claim was 
referred to the arbitration of three arbi- 
trators, who awarded in satisfaction a 
total sum of 238,583 dollars. On appeal 
to the Court of Appeal of On- 
tario this sum was reduced to 122,171 
dollars. Both parties have appealed to His 
Majesty in Council from this decision. 
The cross appeal of the respond- 
ents related to a claim in respect of a 
small piece of land which, as the result of 
arrangements come to after the first 
hearing, is not now in controversy. The 
case of the appellant on the second hearing 
was exclusively concerned with his rights 
as regards the minerals lying under the 
railway track over the land taken, and 
with certain minor matters which, includ- 
ing a question as to adjacent minerals, 
have been disposed of by the agreement 
of counsel. The remaining issue was, at 
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the close of the first hearing reduced to 
one of principle determining the compen- 
sation to be made. If the appellant is not 
to be paid for shale under the right of 
way (meaning the track of the railway), 
the award is to be for 119,831 dollars, 
while if he is to be so paid, the award is 
to be for 230, 820 dollars. 

The question which thus arises for 
decision relates to the basis of compen- 
sation, and depends on the construction 
of the Railway Act of Canada. Under 
this Act the respondents took such land 
of the appellant as was required for the 
purposes of the track. Under it is shale 
of considerable value. It is agreed that 
this shale can only be got by surface 
working, and in addition must be left 
practically entirely unworked in order 
that the surface occupied by the railway 
may be supported. Because the appellant 
was practically deprived of his right to 
mine for this shale the arbitrators agreed 
that he was entitled to be compensated 
for the injury thus inflicted on him. The 
Court of Appeal, on the other hand, took 
the view that as the respondents had not 
bought the minerals their value could not 
be taken into account in the present pro- 
ceedings, but ought to be taken into account 
if the appellant applied hereafter to the 
Board of Commissioners establishedunder 
the Railway Act for permission to work 
the shale. The reasons for this divergence 
of view will appear when their Lordships 
refer to the provisions of the Railway Act. 


Before doing so it will be convenient, 
as the analogy of the law of England, 
and particularly of the Q . R a,l ways 

Clauses Consolidation Act, 1845, has been 
much referred to in the arguments 
both in the Court below and before he 
Tudicial Committee, to state what the 
law is, not only apart from, but as affect- 
ed by, the English Railways Clauses Con- 
solidation Act. It is the more desirable 
to do so because the Railway Act of 
Canada is framed on a scheme which is 
in many respects different from 

scheme adopted in England. In Canada 

the conditions to which railway construc- 
I?® ™ subiect are different from those 

which p e vail here, and the differences 
' “‘e»r to have been carefully kept in 
vfew by the Dominion Parliament when 
deciding on the scheme of the Railway 

Act, 


Apart from the English Railways 
Clauses Consolidation Act, when land is 
sold with a reservation of the minerals to 
the vendor, he cannot, in the absence of. 
special bargain, work them so as to letl 
down the surface which he has sold. The 
reason is that there is a natural right of 
support for the surface which passes to 
the purchaser when he buys it. Although 
the vendor retains the minerals and the 
right to work them, he can exercise this 
right only at his own risk. It is inaccurate 
to say that the purchaser buys, in addi 
tion to the surface, an easement of sup- 
port for that surface. He acquires the 
right of support. Not as a separate 
easement, but as a natural feature 
of the title to his land. The value 
of this necessary right, which is incident 
to his ownership, is thus pntna 
facie included in the price which he has 
paid. 

Such is the common law both in Eng- 
land and Ontario, but in England it has 
been completely altered in the cases to 
which they apply by Sections 77 to 85 of 
the Railways Clauses Consolidation Act, 
1845. Under these sections, so far as 
concerns mines and minerals under the 
railway, or within the prescribed distance, 
which is normally forty yards on each 
side, the company is deprived of the 
natural right to support which it would 
have under an ordinary conveyance. 
Unless it has expressly purchased the 
minerals, the owner may work them in 
the fashion which is usual in the district, 
and even by open working in a way 
which may destroy the railway. He may 
let down the surface, for the natural right 
of support has been taken from its owner. 
But he must before working give the 
company thirty days’ notice of his i inten- 
tion, and the company may, then or there- 
after, if it is willing to pay compensation, 
give him a counter-notice, and so, on pay- 
ing compensation, stop the working. 
These provisions are valuable to the com- 
pany, for they enable it to defer finding 
capital for the purchase of the minerals 
under the land, until, for the sake of 
safetv, it becomes necessary to do so. 
On the other hand, the mine owner is, 
for a time at least, free to work, though 
the amount that he receives as the price 
of the surface is diminished by the taking 
away from it of the incidental and natural 
right to support, If the owner claims on 
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a compulsory sale of the surface for 
injurious affection of his title to the mine- 
rals, the answer to him is that his title is 
not at present injuriously affected inas- 
much as he can work freely until he 
receives a counter-notice, after which he 
may be able to claim full compensation 
for the minerals themselves. 

In the Dominion of Canada the law 
has been differently moulded. Their 
Lordships have given much considera- 
tion to the group of clauses in the Rail- 
way Act which deal with the policy 
adopted, and they think that their effect 
is as follows : The company which ac- 
quired the surface was not, as by the 
English Act, deprived of the natural right 
to support from subjacent and adjacent 
minerals. It was, on the other hand, put 
on terms to compensate the mineral owner 
at once for loss of value arising from the 
liability to support which rested on him 
after severance of the titles to the mine- 
rals and to the surface. This compen- 
sation having been paid, the mineral 
owner was, by sections which have a 
separate and distinct purpose, restrained 
from working his minerals excepting 
under such conditions as might be impos- 
ed by the Railway Board in the interest 
of the safety of the public. These condi- 
tions, in the case of adjacent minerals, 
might be very easy. In such a case, 
just because the Board was likely to 
leave him comparatively free to work 
his mines, the initial compensation 
would be small. But, where the minerals 
lay under the railway, and especially 
where they could only be won by surface 
working destroying the railway track, 
the compensation awarded initially would 
be heavy, inasmuch as the title to the 
minerals and their present value for 
working or for sale would be materially 
impaired. Their Lordships recognize 
that considerations may have presented 
themselves to the Parliament of Canada 
quite different from those which present- 
ed themselves to the Parliament of Great 
Britain. In the latter country compara- 
tively little land was available, and a 
different scheme from that adopted might 
have placed a heavy burden of finding 
immediate capital on the railway com- 
panies, and might also have unnecessari- 
ly interfered with the liberties of many 
mineral owners in the comparatively 
small areas dealt with. In Canada, on 
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the other hand, where the railways were 
likely to extend over great stretches of 
undeveloped country, it may well have 
been wisest to proceed on the footing 
that mineral rights were likely to be less 
frequently of immediate practical impor- 
tance and would be less often asserted. 
It would, in this view, be natural to let 
the railway companies assume at once 
under such circumstances liability to 
compensate for injurious affection of 
title to minerals, while, on the other 
hand, the mineral owner, whose title had 
been so affected, was placed under res- 
trictions to be imposed when he, if he 
ever should, desired to proceed to work. 
The discretion was entrusted to the Rail- 
way Board, a judicial body intended to 
be presided over by a judge and to have 
the assistance of experts. 

If this be the result of the Canadian 
legislation it was proper to take the 
course which the arbitrators took in the 
present case, and to award compensation 
for injurious affection. 

Their Lordships now turn to the 
sections on which their view of the ques- 
tion of principle is founded. Section 26 
defines the jurisdiction of the Commis- 
sion. It is to decide on complaints that 
any company or person has failed to do 
any act, matter, or thing required to be 
done by the Act or the special Act, or by 
regulations, orders, or directions made 
under the Act, or that any act, matter, or 
thing has been done in violation thereof. 
By Section 151 the company may pur- 
chase any land or other property neces- 
sary for the construction, operations, or 
maintenance of the railway. Section 177 
enacts restrictions on the quantity of 
land so to be taken. Sections 169 to 171 
relate to mines and minerals. The com- 
pany is not (Section 169), without the 
authority of the Board, to locate the line 
of its proposed railway or construct the 
same so as to obstruct or interfere with 
or injuriously affect the working of or the 
access to any mine then open, or for the 
opening of which preparations are being 
lawfully made. The company is not 
(Section 170), unless the same have been 
expressly purchased, to be entitled to any 
mines or minerals under lands purchased 
or taken by it under the Act, except such 
parts as are necessary to be dug, carried 
away, or used in construction. No owner, 
lessee, or occupier (Section 171) of any 
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such mines or minerals lying under the 
railway or its works, or within forty 
yards from them, is to work the same 
unless leave has been obtained from the 
Board. On any application to the Board 
for leave to work, the applicant is to sub- 
mit full plans. The Board may grant 
such application upon such terms and 
conditions for the protection and safety 
of the public as to the Board seems 
expedient, and may order that such other 
works be executed or measures be taken 
as under the circumstances appear to the 
Board best adapted to remove or dimi- 
nish the danger arising or likely to arise 
from such mining operations. The pro- 
visions as to compensation are to be 
found in Section 191 and the following 
sections. Plans, profiles, and books of 
reference are to be deposited, and then 
application may be made to the persons 
who are the owners of, or interested in, 
lands (which by the definition section are 
defined in terms wide enough to include 
mines) to be taken, or which may suffer 
damage from the taking of materials, or 
the exercise of any of the powers grant- 
ed for the railway, and thereupon agree- 
ments may be made touching the lands 
or the compensation to be paid for the 
same, or the damages, or as to the mode in 
which such compensation is to be ascer- 
tained, and there may be a reference to 
arbitration. The amount of compensation 
or damage is, by Section 192, to be ascer- 
tained as at the date of the deposit. By 
Section 193 the notice served is to contain 
a description of the lands to be taken or 
of the powers intended to be exercised in 
regard to them, and a declaration of 
readiness to pay a certain sum or rent 
as compensation for the lands or the 

damages. , ... 

The sections referred to are those which 

appear to be most important for the pur- 
poses of the present question. Their 
Lordships interpret them as meaning that 
there is to be an immediate claim for 
compensation for the value of lands taken 
and for injurious affection of any other 
hereditaments the title to which is affected, 
such as subjacent or adjacent mines and 
minerals. In default of agreement they 
think that the entire amount of compensa- 
tion is to be ascertained by the arbitrators 
as at the date of the deposit of the plans and 
once for all. For the rest the mine owner 
remains entitled to his minerals but sub- 


ject to any obligation of natural support 
which attaches on severance. The Board 
is to regulate the exercise by him of his 
remaining rights in the future, and the 
primary purpose of the intervention of the 
Board is to be the protection, not of the 
mineral owner or of the railway, but of 
the public. If the Board refuse him leave 
to work, his grievance is against the 
Board, to whom, and not to the railway 
company, his application is to be made. 
'1 he principle on which the Legislature 
has proceeded is apparently to dispose of 
the claim against the company once for 
all on the occasion of taking the land. 
Their Lordships do not think it necessary 
to decide, whether, either in Section 26, 
or in Section 59, which relate to the powers 
of the Board to direct the construction of 
buildings and works on proper terms as 
to compensation, or in Section 171 or 
elsewhere in the Act, any power can be 
found which enables the Board to award 
to the owner of mines and minerals, who 
has applied to it for leave to work, com- 
pensation by reason of the Board having 
restricted his liberty in the interest of the 
public. It may be that the Legislature has 
thought it right to give no such power. 
The only point which it is either neces- 
sary or proper to decide now is that power 
to award compensation as between the rail- 
way company and the owner of subjacent 
or adjacent mines for injurious affection 
of the title to the minerals has been en- 
trusted to the arbitrators. The principle 
adopted is, as has been already observed, 
one which in the case of a country of 
great extent, with its minerals widely 
scattered, might not improbably commend 
itself as more adopted to the circum- 
stances than the principle of the English 
statute. At all events this is the prin- 
ciple which the language of the statute 

appears to lay down. 

Their Lordships have examined the 
reasoning of the careful judgment of 
Hodgins, J., as delivered on behalf of the 
Court of Appeal, in which the decision 
of the arbitrators was reversed. There 
are two main grounds on which, after 
consideration, they find themselves unable 
to concur in his reasoning. They think 
that the arbitrators were right in holding 
that the mineral owner suffered imme- 
diate damage as the consequence of the 
duty of support which on severance the 
law imposed on him, and that so far as 
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the shale under the railway track was 
concerned, he substantially lost the value 
of his shale, the more plainly because it 
could only be worked from the surface. 
It is no answer that the owner probably 
did not desire to get at his minerals at 
once. His title to them was practically, 
so far as it was possible to foresee, des- 
troyed, and he suffered immediate loss 
accordingly. They are further, for the 
reasons already given, of opinion that 
even if they were satisfied of the correct- 
ness of the view of the learned Judge on 
the other point, they ought not to treat it 
as arising at present. That view was 
that the Board has the power, upon the 
application of the mineral owner, to order 
the railway company to 

“ acquire such part of the minerals as in 
England would be covered by the counter- 
notice of the Railway Company ; or to put it in 
another form, to so support and maintain their 
line, and to acquire the necessary land and mine- 
rals for that purpose.” 

They are not, as at present advised, 
prepared to express the opinion that the 
Canadian Act has substituted for the 
Knglish system of notice, counter-notice, 
and compensation the interposition of the 
Board, and that the latter has jurisdiction 
to protect the mine owner and the Rail- 
way company by its order. It appears to 
their Lordships that it may well be that 
the powers of the Board to impose condi- 
tions on the action of the mineral owner 
are conferred for a wholly different pur- 
pose, and do not extend to the making of 
any such order. But they hold that the 
question does not arise for immediate de- 
cision if it is once established that injuri- 
ous affection has occurred to the extent of 
depriving the mineral owner of the 
resent value of his subjacent minerals 
y the imposition of the duty of support 
and the taking away of the right of sur- 
face working. They think that the 
arbitrators in substance dealt with the 
question of compensation on a proper 
principle. As to adjacent minerals no 
controversy arises. 

In the result their Lordships think that 
the appellant was entitled to be awarded 
compensation for loss of title, a loss sub- 
stantially equivalent under the circum- 
stances to the value of the shale. They 
hold that the arbitrators were bound to 
take this loss into account in assessing 
the compensation to be paid, and that the 
respondents must, therefore, pay to the 
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appellant the agreed sum of 230,820 
dollars, and they will humbly advise His 
Majesty accordingly. 

As the appeal has resulted in a settle- 
ment of other questions in dispute and as 
the victory in the litigation is a divided 
one, they think that the proper mode of 
dealing with the costs will be analogous 
to that adopted in the Court of Appeal, 
and that there should be no costs either 
of the first hearing of this appeal or of 
the cross-appeal, or of the hearing in the 
Court below. The respondents ought, 
however, to pay to the appellant the 
further costs limited to those occasioned 
by the attendance of counsel and solici- 
tors at the second hearing before this 
Board. 

t. s. n. 'A ppeal allowed . 

Solicitors for Appellant — Blake and 

Redden. 

Solicitors for Respondents — Linklater, 
Addison and Brown. 

** A- I. R- 1914 Privy Council- 

(From Ceylon.) 

14th December. 1914- 

Lords Macnaghten, Mersey and 

Robson. 

Charles Edward Victor Seneviratne Corea 
— Plaintiff 

Mahatantrigey Iseris Appuhamy and 
another — Defendants. 

On Appeal from The Supreme Court 

of Ceylon. 

(a) Trusts Act, S. 94 — Property of deceased 
left derelict, taken possession of by Court Offi- 
cials — Possession is presumably for benefit of 
rightful claimants — Succession. 

Where property of a deceased person is left 
derelict and is taken possession of by officials of 
the Court, it must be presumed that such posses- 
sion was taken for the benefit of the persons 
rightfully entitled. [P. 244, C. 2.] 

Where subsequently the Court Officials gave 
possession of the estate to the deceased's brother 
knowing who he was and his relationship with the 
deceased, and afterwards there was an action for 
partition against that brother by his co-heirs. 

Held, that it was immaterial whether there was 
an order of the Court on the subject or whether 
the officials simply retired in favour of the brother. 

[P. 244, C. 2.] 

(b) Limitation — Law in Ceylon. 

The whole law of limitation in Ceylon is now 
contained in the Ordinance of 1871. 

[P. 245, C. 1.] 

••(c) Adverse possession — Ceylon Prescrip- 
tion Ordinance, 187/, S. 3. Uninterrupted 
possession is not material unless adverse or is 
by independent title — Possession of co-heir is 
not such possession as against other co-heirs 
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—Pretending to have no title or claiming as sole 
heir will not alter nature of possession— Ous- 
ter is necessary to constitute adverse possession 
by co heir — Ouster was not presumed in this 
case from long continued possession— Co- 
sharers. 

By Section 3 of the Prescription Ordinance ol 
1871, undisturbed and uninterrupted possession by 
a defendant, of immovable property by a title 
adverse to or independent of that of the plaintiff 
for 10 years entitled the defendant to a decree in 
his favour. Undisturbed and uninterrupted pos- 
session was explained as possession unaccom- 
panied by payment of rent or produce, or per- 
formance of service or duty or by any other act 
by the possessor from which an acknowledgment 
of a right existing in another person would 
fairly and naturally be inferred. [P- 245, C. l.J 
One of several co heirs of a deceased person 
got possession of the estate. It was not proved 
that be took out administration to the estate or 
that he acknowledged the title of his co- proprietors 

within the materia) time. 

Held : — These points were not material to the 
real question at issue. Coupled with undisturbed 
or uninterrupted possession defendant must prove 
adverse or independent title. [P- 245, C. 2.J 

The defendant's title being common to him and 
to his co-heirs (from whom plaintiff derived his 
right) was not independent. On the death of the 
propositus his heirs had unity of title as well as 
unity of possession. CP* 245. C. 2 J 

As to the possession being adverse, the defend- 
ant entering into possession and having a lawful 
title to enter could not divest himself of that title 
by pretending that be had no title at all. His 
title must have enured for the benefit of his co- 
proprietors. Possession is never considered 
adverse if it can be referred to a , ut * e - 

Thomas v. Thomas referred. (P. 245, z.j 

A conclusion that the defendant entered as 
“sole heir " is not possible in law. His possession 
was in law the possession of his co-owners. It 
was not possible to put an end to that possession 
by any secret intention in his mind. Nothing 
short of ouster or something equivalent to ouster 
could bring about that result. l F * 240, 

This was not a case in which the circumstances 
could justify the presumption of ouster from long 
continued, undisturbed and uninterrupted posses- 
sion, in favour of such a man as the defendant 
who had always pretended to be a [p S °\ e 6 £ “Jj 

P. O. Lawrence Darnhorst, and Barring - 

ton- Ward — for Appellant. 

Athexley- Jones , and Horace Miller tor 

the first Respondent. 

Lord Macnaghten This seems to 

be a very plain case. 

The action out of which the appeal has 

arisen was an action for partition of cer- 
tain lands, part of the estate o one E a 
Appuhamy of Galmuruwa, m the district 

° f Elias died in July, 1878. He was never 
married and he died intestate. His heirs 
were his brother Iseris and three sisters. 


Taking by descent the heirs took as 
tenants in common in accordance with 
the provisions of Section 18 of the Parti- 
tion Ordinance of 1863. 

Elias came originally from Baddegama, 
in Galle district, about 120 miles from 
Chi law. His father and mother and the 
rest of his family lived there apparently 
in somewhat humble circumstances. 
Elias prospered in Chilaw. After a time 
he was joined by his brother Iseris, who 
says that he left home alone when he 
was ten years old, though he was pro- 
bably three or four years older at the 
time. The two brothers kept a shop or 
store in Chilaw, in which they seem to 
have been jointly interested. But it is 
admitted that the lands in question in 
this action were the separate property of 

Elias. . , T . 

At the time when Elias died, Iseris was 

in gaol under sentence of imprisonment 

for assault and robbery. 

The property being thus left derelict, 

possession was taken by officials of the 
District Court. It must be presumed that 
such possession was taken for the benefit 
of the persons rightfully entitled. 

Iseris came out of gaol in December, 
1878. Thereupon, or soon afterwards, he 
entered into possession of the intestate s 
lands. The circumstances under which 
the officials of the Court relinquished 
possession in his favour do not appear in 
evidence. It seems, however, to be im- 
material whether there was an order of 
the Court on the subject or whether the 
officials who must have kn°wn who 
Iseris was, and must have been aware of 
his relationship to the intestate, retired in 
his favour without any specific directions. 
The Trial Judge says that they were 
a ejected ” by Iseris, but no statement or 
suggestion to that effect is to be found in 
the evidence. 

Some time after the death of Elias two 
of his sisters made their way to Chilaw. 
They seem to have been kindly treated by 
Iseris, who gave them small sums of 
money from time to time and allowed 
them to obtain provisions from hl sj°op 
without payment. Indeed, one or the 
sisters named Balohamy lived for a long 
time in a house on Medawatta, which was 
one of the plots or parcels of land belong- 
ing to Elias and part of his estate. 

In 1907 Iseris by deed settled the intes- 
tate’s land on his son, reserving a fife 
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estate. This action on the part of Iseris 
was the talk of the neighbourhood. 
Balohamy, who was then the only survi- 
vor of the three sisters, became alarmed. 
Lawyers were consulted. Under their 
advice Balohamy brought an action for 
partition against Iseris. The action was 
confined to Medawatta, on the score, it 
was said, of expense, in order to save the 
stamp or fee which would have been paya- 
ble if the whole estate had been the sub- 
ject of the action. Then Iseris turned her 
out of her home. Being without means, 
Balohamy and other co- proprietors in 
the same interest sold their rights or 
claims to the plaintiff Corea, who 
was Balohamy’s legal adviser and advo- 
cate. He brought this action against 
Iseris. Iseris’ son was afterwards made a 
party to the action. 

Iseris in his defence claimed the benefit 
of Ordinance No. 22 of 1871 entitled 
“ An Ordinance to amend the laws re- 
gulating the prescription of actions.” 

It is not disputed that by that Ordi- 
nance, or by an earlier Ordinance of 1834 
which was repealed by the Ordinance of 

1 1871, the old law was swept away. The 
whole law of limitation is now contained 
in the Ordinance of 1871. 

Section 3 enacts that 

"proof of the undisturbed and uninterrupted 

possession by a defendant in any action of 

lands or immovable property by a title adverse to 
or independent of that of the claimant or plain- 
tiff in such action.. .for ten years previous to the 
bringing of such action shall entitle the defendant 
to a decree in his favour with costs.” 

The section explains what is meant by 
undisturbed and uninterrupted possession. 
It is 

" possession unaccompanied by payment of 
rent or produce, or performance of service or 
duty.orbyany other act by the possessor from 
which an asknowledgment of a right existing in 
another person would fairly and naturally be 
inferred.” 

Then follows an analogous provision in 
favour of a plaintiff claiming to be quiet- 
ed in possession of lands or other im- 
movable property under similar circum- 
stances. 

In the present action the plaintiff Corea 
offeted some evidence tending to prove 
that Iseris took out administration to 
Elias. There certainly was a testamen- 
tary case in the District Court relating to 
the intestate’s estate. But the record of 
the case is missing, and it is not clear 
whether the case was concerned with an 


application by Officials of the Court or 
with an application by Iseris for adminis- 
tration. The District Judge held that it 
was not proved that Iseris took out 
administration to his brother’s estate. 

The plaintiff also endeavoured to prove 
that Iseris had acknowledged the title of 
his co-proprietors within ten years of 
the commencement of the action. On 
this point, also, the District Judge was 
against the plainiff. 

Their Lordships accept the decision of 
the District Judge on these two points. 
In their Lordships’ opinion they are not 
material to the real question at issue. 
Assuming that the possession of Iseris 
has been undisturbed and uninterrupted 
since the date of his entry, the question 
remains, Has he given proof as he was 
bound to do, of adverse or independent 
title ? His title certainly was not indepen- 
dent. The title was common to Iseris 
and to his three sisters. On the death of 
Elias, his heirs had unity of title as well 
as unity of possession. Then comes the 
question, was the possession of Iseris 
adverse? The District Judge held that 
Iseris “entered in the character of sole 
heir or plunderer.” “Whichever it was,” 
says the learned judge, “ so he continued, 
and acknowledged no title in any one 
else. He has acquired a good prescrip- 
tive title.” It is difficult to under- 
stand why it should be suggested 
that Iseris may have entered as “ plun- 
derer.” He was not without his faults. 
He is described by the learned judge, who 
decided in his favour, as “ a convicted 
forger and thief,” and “ expert not only 
in crime and incarceration but also in per- 
jury.” But it is perhaps going too far to 
hold that he was so fond of crooked ways 
and so bent on doing wrong that he may 
have scorned to take advantage of a good 
legal title and may have preferred to 
masquerade as a robber or a bandit and to 
drive away the officers of the Court in that 
character. It is not a likely story. But 
would such conduct, were it conceivable, 
have profited him ? Entering into posses-, 
sion, and having a lawful title to enter, | 
he could not divest himself of that title 
by pretending that he had no title at all. 
His title must have enured for the benefit 
of his co-proprietors. The principle re- 
cognized by Wood, V. C. in Thomas v. 
Thomas (l) holds good: “Possession is 


tl) 2 K. & J. 79. 
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never considered adverse if it can be re- 
ferred to a lawful title.” 

The two learned judges in the Court of 
Appeal did not adopt in its entirety the 
suggestion of the trial judge. They both 
held that Iseris entered as “sole heir”, 
and that his title has been adverse ever 
since he entered. They held that he 
entered as “sole heir,” apparently be- 
cause he had it in his mind from the first 


to cheat his sisters. But is such a con- 
clusion possible in law ? His possession 
was in law the possession of his co- 
owners. It was not possible for him to 
put an end to that possession by any 
secret intention in his mind. Nothing 
short of ouster or something equivalent 
to ouster could bring about that result. 
There is no provision in the Ordinance 
!of 1871 analogous to the enactment con- 
tained in Section 12 of the Statute of Limi- 
tations, 3 and 4 Will. 4, c. 27, which makes 
the title of persons “entitled as co-par- 
ceners, joint tenants or tenants in common” 
separate from the date of entry. Before 
that Act was passed it was a settled rule 
of law that the possession of any one of 
^such persons was the possession of the 
'other or others of the co-proprietors. It 
was not disputed at the Bar that such is 

now the law in Ceylon. 

The learned Counsel for the respondent, 
who argued the case with perfect candour, 
and said all that could be said on behalf 
of the client, did not, of course, question 
the principle on which Wood, V.C. relied 
in Thomas v. Thomas (1). His submission 
was that the Court might presume from 
Iseris’ long continued possession un- 
disturbed and uninterrupted as it was that 
there had been an ouster or something 
equivalent to ouster. No doubt jn former 
times before the statute of William IV., 
when the justice of the case seemed o 
require it, juries were sometimes directed 
that they might presume an ouster Hut 
in the present case the learned judge d.d 
not make any presumption of that sort. 
Nor, indeed, did Iseris before this action 
was brought attempt to rely on averse 
possession. His pretence was that he 
was sole heir. In the first P art,t >?" 
action he swore that he did not know the 
name of his father or that of his mother. 
He swore that Balohamy was only a 
cousin ; he knew nothing he said . a ^° m 
his family except that he was the only 
brother of Elias. For this audacious 


statement he was indicted for perjury at 
the instance of the Judge. He was con- 
victed and sentenced to fine and imprison- 
ment. The Judge who pronounced sen- 
tence observed, 

•' It is clear that he was determined to prove 
that he was the sole heir and strenuously to deny 
anything that might count against him.” 

Be that as it may, this is not a case in 

which the circumstances could justify 
the presumption of ouster in favour of 
such a man as Iseris. 

Their Lordships will therefore humbly 
advise His Majesty that the appeal should 
be allowed, the judgment of the Supreme 
Court and the judgment of the District 
Judge set aside, with costs in both Courts, 
and a decree made for partition of the 
lands which on the death of Elias passed 
by descent to his heirs. The respondents 

will pay the costs of the appeal. 

s. a. r. A ppeal allowed. 

Solicitors for Appellant— Blyth, Dutton, 

Hartly and Blyth. , 

SolicitoYS for Respondent— Surridge and 

Mullis. 

A- I. R- 1914 Privy Council- 

(From Ontario.) 

2nd April* 1914* 

The Lord Chancellor, Lords 
Dunedin, Shaw, Moulton and Parker 

of Waddington. 

Arthur Allen and others — Appellants 


v. 


John C. Hyatt and others- Respondents. 
Privy Council Appeal No. 39 of 1913. 

Company— Directors— Duty of the directors 
s primarily to the company, but tn special 
ircumstances they may be held to be 

or individual share-holders— Action brought 

v certain share-holders as a class action, for 
\cclaration that the directors we re trustees to 

he share-holders for profits made by them tn 

ertain transactions with another company 
lotions cannot be maintained without setting 
r side the transactions — Both the companies 
ire necessary parties— But where throughout 
in an Ontario case) the action was treated as 
me by individual co-plaintiffs, and no 
dice had been caused, the non-impleadment of 
the two companies was overlooked— Practice. 

The appellants were the directors of a company 
called the Lakeside Canning Company. In Novem- 
ber. 1910. negotiations took place between t 
appellants as directors and one Grant, who - » 

endeavouring to amalgamate the ^ nD ' n f 9. OD L 
panies of Ontario, and whose purpose was to 

acquire the shares and undertaking of the l-aise 
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side Company. The consent of the majority of 
the share-holders being necessary for this amalga- 
mation, the appellants approached individual 
share-holders including the respondents and 
induced them to give the appellants options to 
purchase their shares at par value with interest at 
7 per cent, for the period during which no divi- 
dend was paid. The options were exercised and 
by the sale of these shares to Grant, the appellants 
made handsome profit. The respondents sued 
for a declaration that the appellants were the 
trustees for the share-holders of the Lakeside 
Company of the profits derived by the sale, and 
for an account and consequent relief. It was 
contended that the appellants owed no duty to the 
share-holders but only to the company. 

Held, that no doubt the duty of the directors is 
primarily one to the company itself. But it having 
been found that the representations made, were to 
the effect, that they, as directors wanted the option 
in order to deal with Grant on behalf of the share- 
holders, and that all the share-holders including 
themselves were to share pro rata in the amount 
realised, the directors must be taken to have held 
themselves out to the individual share-holders as 
acting for them on the same footing as they were 
acting for the company itself that is as agents. 
Percival v. Wright (1902 2 Ch. 421) distin- 
guished. 

The action was originally brought as a class 
action by the plaintiffs on behalf of themselves 
and all other share-holders. 

Held, that the Lakeside Company was a neces- 
sary party and as the shares had been transferred 
to the Dominion company the action could not be 
maintained without asking for the transfers being 
set aside and that therefore that company was 
also a necessary party. But throughout the pro- 
ceedings in the three Courts below the action was 
treated by these Courts, which had power to 
amend the pleadings if they thought it neces- 
sary, as one in which the respondents had sued 
individually as co- plaintiffs, joining in asserting 
their causes of action. The rule of procedure in 
Ontario does not preclude the Court from amend- 
ing or treating as amended, the pleadings, so as 
to enable relief to be given as though claimed in 
this fashion. No substantial injustice having 
resulted from this procedure, such procedure 
was admissible. 

The Lord Chancellor : — The appel- 
lants were the directors of a company 
called the Lakeside Canning Company, 
Limited. The capital of the company 
was $750,000 in shares, each of $ 250. 
Such shares were issued to the extent of 
830,500, and in the year 1909 and fora 
short time in 1910 these shares were held 
to the extent of $10,000 by the seven ap- 
pellants, and to the extent of $ 20,500 by 
the twenty-two respondents and certain 
other persons not parties to these proceed- 
ings. In January, 1907 a dividend of 15 
percent, had been paid, but no further 
dividend had since been declared. 

In November, 1909 negotiations took 
place between the appellants as directors 


and one Grant, who was endeavouring to 
amalgamate the Canning Companies of 
Ontario. His purpose was to acquire the 
shares and undertaking of the Lakeside 
Company. After negotiation, during 
which the consideration asked by the 
appellants was increased, a transfer was 
finally agreed on, at the following price : — 

Dollars 

Cash for factory and plant ... 33,750*00 
Cash for raw materials ... 8,406*44 

Allotment of Preferred Stock 
in Dominion Canners, 

Limited ... ... ... 11,250*00 

Allotment of Common Stock 

in ditto ... 15,000*00 


Total in cash ... 42,156*44 

Total in shares ... 26,250*00 


The Dominion Canners, Limited, was 
the amalgamating company which Grant 
was forming. The transaction was car- 
ried through early in March, 1910. 

In the interval the appellant directors 
took various steps which have given rise 
to this litigation. On the representation 
that it was necessary for the directors to 
secure the consent of the majority of the 
shareholders in order to effect the amalga- 
mation, and before the price had been 
settled they approached individual share- 
holders, including the respondents, and 
induced them to give to the appellants 
options to purchase their shares at the 
par value of $250 with interest at 7 per 
cent, for the periods during which no divi- 
dend had been paid. About ISth Feb- 
ruary, 1910 they exercised these options 
and paid the share-holders concerned 
$22,883*75. The share-holders endorsed 
their share certificates in blank and handed 
them to the appellants. The result of the 
transaction was that the appellants made 
what was apparently a handsome profit, 
measured by the difference between what 
they paid the other shareholders, and what 
they received from the Dominion Com- 
pany, subject only to deduction of the 
debts of the Lakeside Company which 
they had undertaken to the former com- 


pany to pay, but which do not appear to 
have been large. 

The action was brought by the respond- 
ents for a declaration that the appellants 
were trustees for the share-holders of the 
Lakeside Canning Company q f, the pro- 
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fits derived from the Dominion Company, 
and for an account and consequential 
relief. Mr. Justice Sutherland tried the 
case and, after hearing evidence, found 
the facts substantially as follows : — that 
general and similar representations were 
made by the appellants to each of the res- 
pondents, to the effect that the former as 
directors wanted the options from the share- 
holders in order to deal on behalf of all the 
share, holders with the representatives of 
the Dominion Company ; that the appel- 
lants expected to realise the par value of 
the shares and the 7 per cent, interest and 
that all the share-holders including them- 
selves were to share pro rata in the amount 
realised ; that the appellants did not in- 
form the other share-holders that they 
were buying their shares on their own 
account, and that they had entered into a 
secret arrangement by which they kept 
concealed from the other share-holders, 
the information which it was their duty, 
as directors to disclose, and that the ap- 
pellants were thereby guilty of fraud. 
Objections were taken on behalf of the 
appellants at the trial to the form of the 
proceedings. It was said that the direc- 
tors were trustees, if at all, for the Lake- 
side Company, and that the latter ought 
to have been a party either as plaintiff or 
defendant, and that in its absence the 
respondents were not entitled to sue on 
behalf of themselves, and the other share- 
holders. There appears to have been 
some doubt as to whether the company 
had or had not been added as a party ' » nd 
the learned Judge inclined to think that, 
possibly because the Dominion Company 
had by the time of the litigation acquired 
all the shares, it was not represented so as 
to enable him to deal effectively with the 
matters in question. He, however seem 
to have considered that as it had been 
made out to his satisfaction, that the 

appellants were, on the footing that t e 

transaction could not then be set aside 
but must be treated as adopted by the res- 
pondents and othershare holders, trustees 

of what they had received the objection 

«« to r^afn thVlecdrd, 

after any further trial that was neces- 

pressed E ^ /Sfe 

then stood to the effect already inai 

cited The respondents elected to accept 
the second alternative. The appellants 


appealed to the Divisional Court, which 
affirmed the judgment. But as the learned 
J udges who heard the appeal considered 
that the action was really one in which a 
group of individual share-holders had 
joined together, but were suing indivi- 
dually on separate causes of action, they 
amended his judgment by confining it to 
the plaintiffs on the record, and directing 
that the account taken should deal with 
the amount which each individual plaintiff 
was entitled to receive. From the judg- 
ment in this form the appellants appealed 
to the Court of Appeal for Ontario. This 
Court took the same view as the Division- 
al Court, and dismissed the appeal. They 
concurred in the findings of fact by the 
Trial Judge just as the Divisional Court 
had done. They held that although under 
other circumstances it might be that 
the fiduciary duty of the directors was 
a duty to the company and not to 
individual share-holders, yet under cir- 
cumstances such as those of the case 
before them, the directors became the 
agents in the transaction of the share- 
holders, when they took the options from 
them. They thought that the addition 
of the Lakeside Company as a party, it 
made, had been irregularly made, having 
regard to the real character of the action 
as one brought by a group of individual 
plaintiffs with what were substantially 
similar causes of action, and they struck 
out the name of the company from the 
record in affirming the judgment. 

Arguments have been addressed to their 
Lordships both on the question of proce- 
dure and on the substantial issue whether 
the appellants were properly found to 
have put themselves in the circumstances 
of this case in a fiduciary relation to the 
respondents. On the latter point their 
Lordships do not think it necessary to 
say more, so far as the questions of fact 
are concerned, than that, having heard 
the arguments and considered the evi- 
dence, they see no ground for not accept- 
ing the concurrent findings of the three 

Courts which have already decided this 

issue. They agree with the learned 
] udges of the Court of Appeal of Ontario 
in thinking that under the circumstances 
of the case the respondents were entitled 

to treat the appellants as trustees for them, 
and, subject to the question of procedure, 
to ask for the relief they obtained, 



CHARLES j. WILLS V . CENTRAL RV. CO. 


idi4 

The appellants appear to have been 
under the impression that the directors of 
a company are entitled under all circum. 
stances to act as though they owed no 
duty to individual share-holders. No 
doubt the duty of the directors is primari- 
ly one to the company itself. It may be 
that in circumstances such as those of 
Per rival v. Wright (1902, 2 Ch. 421), 
which was relied on in the argument, 
they can deal at arm’s length with a 
share-holder. But the facts as found in 
the present case are widely different from 
those in Percival v. Wright, and their 
Lordships think that the directors must 
here be taken to have held themselves 
out to the individual share-holders as 
acting for them on the same footing as 
they were acting for the company itself, 
that is as agents. 

The question of procedure has, how- 
ever, been strenuously argued, and their 
Lordships will deal with the points raised 
under this head. There is no doubt that 
on the Statement of Claim the action was 
originally brought as a class action by the 
plaintiffs on behalf of themselves and all 
the other share-holders. In the absence of 
the company itself, which does not appear 
to have been properly made a party, the 
claim was demurrable. Moreover it appears 
on the face of th» Statement of Claim 
that the shares of the plaintiffs had been 
transferred to the Dominion Company, 
so that, in ihe absence of a claim to set 
this transfer aside, a claim which could 
not have been successfully made in the 
absence of that company, the relief 
sought was demurrable on this ground 
also. The appellants therefore argued 
that as the proper plaintiff was the com- 
pany and asthe respondents had parted with 
their shares, the action must fail. It ap- 
pears, however, that throughout the pro- 
ceedings in the three Courts below the 
action was treated by these Courts, which 
had power to amend the pleadings if they 
thought it necessary, as one for a declara- 
tion that the appellants became, under 
the circumstances proved by the evidence, 
the agents of the respondents in dealing 
as they did with their shares, and that 
on this footing judgment was given in a 
form which afforded the relief to which 
the respondents were held entitled. In 
other words the action was treated as one 
in which the respondents had sued indivi- 
dually as co-plaintiffs, joining in assert- 
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ing their causes of action. Their Lord- 
ships see no reason for holding that any 
substantial injustice has been done by 
the Courts below in proceeding 
on this footing. The rule of procedure 
in Ontario does not, in their Lordships’ 
opinion, preclude the Court from amend- 
ing or treating as amended the pleadings 
so as to enable relief to be given as though 
claimed in this fashion. It has been 
argued for the appellants that because of 
the original form of the pleadings and the 
joinder in one proceeding of separate 
causes of action injustice may have hap- 
pened by the improper admission of evi- 
dence. Their Lordships are, however, 
unable to find that such a result was 
brought about, and they think that under 
the circumstances the procedure adopted 
in the Courts below was admissible. 

They will therefore humbly advise His 
Majesty that the appeal should be dismiss- 
ed with costs. 

t. s. n. Appeal dismissed . 

A. I. R. 1914 Privy Council* 

(From Quebec). 

4th Augusti 1914- 

Lords Moulton, Sumner, Sir Charles 
Fitzpatrick and Sir Joshua Williams. 

Charles J. Wills and others — Appel- 
lants 

v. 

The Central Railway Company of Canada 
— Respondent. 

Privy Council Appeal No. 27 of 1914. 

(a) C Specific Relief Act. S. J4 ] — Damages 
being adequate relief — Injunction was not 
granted — Specific Performance. 

A contract between the parties for the execu- 
tion of certain works by a contractor provided 
that, the cost of the work plus the contractor’s 
commission of 10 per cent, was to be paid every 
month and that the contractor had uncontrollable 
discretion to refuse to proceed with the work, if 
not satisfied of the financial arrangements for 
payment. In exercise of this power the contrac- 
tor gave notice of cessation of work and on the 
other party arranging to finish the work by em- 
ploying another contractor, brought the suit for 
an injunction restraining the other party from 
completing the work itself or by employment of 
another contractor. 

Held, that the contract being one the breach of 
which could be fully and completely measured by 
damages, the Court would refuse to decre- 
specific performance or grant any injunction 
against employment of any other person to come 
P lete [P. 253, C. 1.] 
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* (b) [.Specific Relief Act , S. 54] — Party 
■wrongfully refusing to carry out contract — No 
injunction should be granted in his favour — 
Grant of injunction is discretionary. 

The granting of an injunction is always a 
matter of discretion to some degree and no 
Court would grant an injunction to enforce speci- 
fic performance of a contractor to prevent the 
other contracting party securing its - performance 
by other means, when the party seeking its aid 
had wrongfully refused to carry out his part 
of the contract and was still persisting in so doing. 

[P. 253, C. 1.] 

(c) Practice — Damages claimed in plaint — 
Inability to Prove same — Party not to be given 
liberty to bring fresh action — Civil P. C., O. 23, 

R. 1. 

It cannot be a matter of right that a plaintiff 
havmg put in issue damages already accrued and 
having attempted to prove them and failed should 
be at liberty to bring a fresh action in respect of 
them. [P. 252, C. 1.] 

Lord Moulton j— The appellants in 
this case are the plaintiffs in the action 
and are a firm of contractors carrying on 
business in Westminister and having an 
office (among other places) in Montreal, 
in the Dominion of Canada. The res- 
pondent is a railway company whose 
head office and principal place of business 
is in Montreal. It was incorporated for 
the purpose of constructing and opera- 
ting a railway between the town of Mid- 
land, on the Georgian Bay, and a point 
in the vicinity of the city of Montreal. 
The railway so to be constructed (inclu- 
ding certain branch lines) was of a total 
length of 381 miles. 

By a contract dated 6th October, 1910, 
the appellants, for the considerations and 
upon the conditions therein stated, agreed 
to construct the railway for the respond- 
ent. The general nature of the contract 
may be briefly stated as follows : — The 
appellants were to purchase the right of 
way and all necessary material and exe- 
cute all the works. The respondent, on 
the other hand, undertook to> use all their 
statutory powers to enable them so to do. 
The accounts were to be rendered to the 
respondent by the appellants by the 
eighth day of each month for all work 
done, supplies furnished or expenditure 
made during the preceding month, and, 
upon verification, the respondent under- 
took to pay the amount of such outlay 
with 10 percent, commission within seven 

* It was known to the appellants at the 
time of entering into the contract that the 
finances of the respondent company 
entirely depended on the flotation ot its 
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bonds, and that it was by no means cer- 
tain that it would obtain thereby the 
money requisite to construct the railway. 
Accordingly, on the said 6th of October, 
1910, a contemporaneous agreement was 
entered into to the effect that the contrac- 
tors should not be bound to commence 
work under the contract until the respon- 
dent should bave satisfied them that 
arrangements had been made to finance 
the undertaking and to provide funds to 
meet the payments which would from time 
to time become due to the appellants 
thereunder. 

Between the date of the said contract 
and July, 1911, no effective steps had 
been taken by the respondent to obtain 
the necessary funds for the creation of 
the railway. On 25th July, 1911, how- 
ever, arrangements were made for an 
issue of 1,000,000/. First Mortgage 5 per 
cent. Bonds, of which the Appellants 
agreed to underwrite 30,000/. In the 
agreement between the appellants and 
the respondent relating thereto there was 
inserted the following stipulation in 
favour of the appellants. 

" It is agreed between us that if you should 
*• commence the execution of the works under 
" your contract you shall be at liberty at any time 
*' in your uncontrolled and uncontrollable discre- 
“ tion to refuse to proceed further with the works 
" if you are not absolutely satisfied that there are 
•* funds available for the payment of your 
•' monthly contract payments, including your 10 
" per cent, commission.” 

At the hearing of the appeal there was 
much discussion as to whether the true 
meaning of this clause was that it gave 
to the contractors the right to suspend 
work under the contract if and so long as 
in their opinion adequate funds were not 
in the hands of the company, and to 
resume it again as soon as they were 
satisfied that the funds were in hand, or 
whether it only gave to the contractors 
the right to throw up the contract at any 
time if they were not satisfied as to the 
provision of adequate funds, thus termina- 
ting the contract altogether. In their 
Lordships' opinion the latter, which is 
the interpretation contended for by the 
respondent, is the correct interpretation. 

The issue of the bonds was only parti- 
ally successful, but work was commenced 
under the contract, and by October, 1912, 
accounts had been delivered by the ap- 
pellants in respect of work done, money 
expended, and commission to the amoun 
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of 257,000 dollars, and had been duly 
paid. Some further accounts were subse- 
quently delivered at various times down 
to January, 1913, and were also paid. The 
appellants’ accounts for February, 19 L 3, 
amounting to 3,825 dollars 30 cts. were 
rejected by the respondent, and the 
amount of these accounts forms part of 
the sum claimed herein, and judgment in 
respect of it (subject to a deduction in res- 
pect of a cross-account) was given in 
favour of the appellants at the hearing, 
and forms no part of the present appeal. 

In the month of October, 1912, the 
difficulties of the respondent company 
became acute. Mutual recriminations 
took place. The railway company repro- 
ached the contractors with delay in going 
on with the track-laying and the ballast- 
ing, and in not procuring the track-laying 
equipment, and the contractors reproached 
the company for not having provided the 
funds necessary for carrying on the works. 
Finally, on 21st October, 1912, the con- 
tractors wrote to the company a letter, the 
material portion of which is as follows : — 

It is with great reluctance that we are compel- 
led now to give you notice that unless further 
moneys are paid to the trustees for the bond- 
holders, we shall have to cease operations on the 
construction of your railway. You will there- 
fore please note that, unless in the meantime 
satisfactory arrangements in this respect are 
made, we will cease work on the 1st of Novem- 
ber next. 

“ On being advised that the trustees have re- 
ceived further and sufficient cash to ensure the 
payment of our charges and commitments, and 
to warrant the continuation or resumption of 
the work, we shall be pleased to carry on the 
construction, as we are at all times fully pre- 
pared and anxious to complete the contract 
undertaken by us, which still remains in full 
force and effect." 

To which the company replied on 24th 
October, 1912 : — 

" Under the circumstances, if you cease work 
on the 1st of November next, as seated in your 
letter, the company will consider your contract 
cancelled, aid arra lge to go on with the work 
itself as it may see fit, holding you responsi- 
ble for any loss .or damage which it 
may suffer through the non-fulfilment of 
your contract. Although you repeat that you 
have been at a'l times fully prepared to complete 
the contract undertaken by you, we cannot 
admit that this is correct, but, on the contrary, 
we claim that you have at no time taken the 
necessary steps to accomplish the work accord- 
ing to the terms of the contract.” 

You say it is useless to discuss these terms, 
and therefore I will not do it.” 

Contemporaneously with this cor- 
respondence each party by a notarial pro- 


test attempted to strengthen its case 
against the other. The protest by the 
contractors is dated 26th October, 1912, 
and it notified (after reciting the various 
proceedings and events on which they 
based their case) that if sufficient moneys 
were not deposited forthwith in London 
with certain trustees the contractors would 
not proceed further with the works after 
the 1st day of November next 1912, and 
would take such further action in the 
premises as by Counsel they might be 
advised. The protest on behalf of the 
railway company did not confine itself to 
making protest against the breaches of 
contract alleged to have been committed 
by the contractors, but it went on to give 
them notice (under a power reserved to 
that effect under the contract) that, unless 
within one month from that date the work 
covered by the said contract was proceed- 
ed with in such a manner as to ensure its 
completion at the time agreed upon and 
in such a manner as to satisfy the com- 
pany’s chief engineer, the said work 
would be taken out of the contractor’s 
hands. 

Their Lordships are of opinion that 
this threat to take the works out of 
the contractors’ hands was not in 
accordance with the terms of the contract. 
Clause 12 of the contract under which it 
purports to be given makes the right of 
the railway company to turn the contrac- 
tor out depend on the opinion of the engi- 
neer, who is made the sole judge as to 
whether the contractors have so failed in 
their duty as to bring the clause into 
force. In the present case the threat was 
given by the railway company without 
reference to the engineer. He was not 
consulted about it, and his own evidence 
shows that he had never even in his own 
mind come to the conclusion that the 
contractors were guilty of any such 
default as would warrant the clause 
being put into force. This notice 
or threat on behalf of the railway com- 
pany was therefore a mere brutum fulmen , 
and would not have justified any proceed- 
ings taken in accordance with it. 

Correspondence continued between the 
parties during the succeeding six months 
ending with a letter from the solicitors of 
the railway company to the appellants, 
dated the 10th March, 19>3, notifying 
that the work had been taken out of their 
hands iq conformity with the notice given 
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on 22nd October, 1912, by the protest 
above referred to and that the company 

“ will take such steps as may be deemed proper 
and necessary to continue and complete the 
works of construction covered by the said 
contract under the superintendence of the 
company’s engineer or by letting the work to 
another contractor as the company may see 
fit.” 

This was followed by the appellants 
bringing the present action on the 19th 
March, 1913. 

The relief prayed by the appellants in 
their declaration so far as is relevant to 
the present appeal is two-fold. In the 
first place they claim a sum of $ 18,825*30 
which is made up of the sum of S3, 825*30 
already referred to, and which has now 
been disposed of, and a sum of 
$ 15,000 claimed by them as dama- 
ges for breaches of contract com- 
mitted by the respondent prior to 
the bringing of the action. They were 
required to give particulars of these 
damages and they duly delivered them and 
evidence was to some extent called by 
them at the trial to support the parti- 
culars, but that evidence was wholly in- 
sufficient. 

According to English procedure this 
part of the claim would have been dis- 
missed and no further action could have 
been brought in respect of damages thus 
sued for and not supported by evidence 
at the trial. But the learned Judge by 
his judgment reserved to the plaintiffs 
the right to recover in a future action any 
damages which they had suffered or might 
in future suffer from breaches of contract 
by the defendant, including those sued 
for in the present action. On Appeal to the 
Court of King’s Bench for the Province 
of Quebec (Appeal Side) this part of the 
judgment was reversed, T'he opinion of 
their Lordships is entirely in favour of 
the propriety of this decision of the Appeal 
Court. But even if that were not the 
case it is clearly a matter of procedure 
dependent at best upon the discretion of 
the Court. It cannot be a matter of right 
that a plaintiff having put in issue dama- 
ges already accrued and having attempt- 
ed to prove them and failed should be at 
liberty to bring a fresh action in respect 
of them, and accordingly their Lordships 
would be very unwilling to interfere on 
such a point with the decision of the 
Court of Appeal. 


This, however, is a very minor and sub- 
sidiary point. The real substance of the 
Appeal relates to the judgment of the ' 
J udge at the trial with regard to the 
following claim in the plaintiffs* declara- 
tion : — 

“That by judgment to be rendered herein, the 
company defendant be enjoined and prohibited 
from itself completing the work of construction 
under the superintendence of the company's 
engineer, or otherwise or from letting the 
work to any other contractor or contractors, 
and that it be declared that the plaintiffs alone 
are entitled, by reason of the premises, to com- 
plete the said work according to their agree- 
ments.” 

The judgment of the trial Judge in 
respect of this reads as follows : — 

“ The Court doth enjoin and prohibit the de- 
fendant from itself undertaking or completing 
the work of construction under the superintend- 
ence of the company defendant’s engineer, or 
otherwise, or from letting the work to any other 
contractor or contractors ; and doth grant acts 
to the plaintiffs of their willingness and inten- 
tion to enter upon and complete their work 
under said contract with all diligence, accord- 
ing to the terms thereof, so soon as the de- 
fendant shall have performed its obligations to 
make such financial arrangements as shall 
satisfy the plaintiffs with regard to the payment 
of their expenses and commitments, including 
their commission, and doth condemn the de- 
fendant to pay the plaintiffs' costs.” 

On Appeal to the Court of King s 

Bench (Appeal Side) this part of the 
judgment was set aside. The main 
question in this Appeal is whether that 
Court was right in so deciding. 

The contract between the parties is for 
the execution of certain works, the cost of 
which is to be borne by the respondent, 
the appellants being entitled to charge 
ten per cent, on that cost as their remune- 
ration for their services in actually carry- 
ing out the work. There can be no doubt 
that (at all events so soon as the money 
they have expended is repaid to them 
with the addition of their remuneration 
in respect of the same) all the work, 
materials, etc., become the property 
of the company. No doubt there remains 
to the appellants the right to complete 
the work and to earn the remuneration to 
which they would be entitled therefor under 
the terms of the contract ; but that is all. 
Their interest is therefore pecuniary only. 
They have no interest in the thing pro- 
duced. 

Their Lordships are of opinion that 
this is a typical case of a contract the 
breach of which can be fully and com- 
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pletely measured by damages. In such a 
case the Courts in England would 
certainly refuse to decree specific perfor- 
mance or to compel the company to con- 
tinue to employ the contractors in the 
completion of the railway by granting an 
injunction against their employing any 
other person to complete it. By bringing 
in another contractor the company would 
no doubt be treating the contract as at 
an end, and if this constituted a wrongful 
repudiation on their part the contractors 
would be entitled to sue them for the 
whole of the profits to which they would 
have become entitled by the completion 
of work. This would be full compensa- 
tion for the breach, for it would give to 
the contractors the full return that the 
execution of the entire work would have 
brought them. 

But there is here a further reason why 
no such injunction could be granted. The 
appellants neither alleged nor proved 
that they were willing to proceed with the 
contract. On the contrary, they insisted 
and still insist that they have a right, at 
their own uncontrolled and uncontrollable 
discretion, to suspend the works during 
such time as they are not absolutely 
satisfied that there are funds available 
for the payment of their monthly contract 
payments, including their 10 per cent, 
commission. This is not a mere expres- 
sion of their opinion on a legal point. 
They have acted upon it and, indeed, at 
the date of the bringing of the action, 
they had definitely and formally acted 
on it for several months, and they have 
continued to do so ever since. Their 
Lordships have already decided that they 
had no such right as they thus claimed, 
so that their refusal to proceed with the 
contract works was wrongful. Now, the 
granting of an injunction is always a 
matter of discretion to some degree, and 
no Court would grant an injunction to 
enforce specifc performance of a contract 
or to prevent the other contracting party 
securing its performance by other means, 
when the party seeking its aid had wrong, 
fully refused to carryout his part of the 
contract, and was still persisting in so 
doing. 

Such, then, is the position of the case 
looked at from the point of view of 
English law. Is the law of Quebec diffe- 
rent in this respect ? 


So far as regards the second of the above 
grounds there can be no doubt that the 
law is the same in Quebec as it is in 
England, for it goes to the root of the 
plaintiff’s right to ask a Court to protect 
him in the enjoyment of his contract. It 
is well nigh impossible to believe that the 
law or the procedure of any civilised 
country would provide that one contract- 
ing party could call in aid the powers of 
a Court to compel the other contracting 
party to observe a contract which he 
himself without lawful excuse was per- 
sistently refusing to perform. At all 
events no authority has been cited, and 
no grounds suggested in support of the 
view that either Quebec Law or Proce- 
dure would under such circumstances 
assist the plaintiffs in the way which they 
seek by their claim. 

But their Lordships are also of opinion 
that there is nothing in the Civil Code of 
Lower Canada which countenances the 
view that injunctions are intended 
to be given under its provisions 
in cases where injunctions would 
not be given by our Courts in England. 
Indeed the presumption is the other way. 
The remedy by specific performance or 
injunction is not one that originally 
formed part of the law of Quebec. It 
has been introduced in imitation of 
the law prevailing in England. The 
clauses of the Code of Civil Procedure 
relating to it were discussed at length on 
the hearing of the appeal, but their Lord- 
ships are of opinion that they afford no 
support for the contention of the appel- 
lants. They relied chiefly on Article 957 
which specifically relates to interlocutory 
injunctions only, and which shows by its 
express language that it is dealing only 
with the procedure necessary to keep 
matters in an unchanged state during the 
period of the litigation so far as is neces- 
sary to prevent the final judgment from 
being rendered ineffectual. The absence 
of specific directions as to the cases in 
which injunctions will be granted points 
to an intention to follow the well-known 
rules of English Law on this subject 
which are based not on specific enact- 
ments but on the practical experience of 
Courts that have exercised the jurisdic- 
tion for centuries past and have thus 
arrived at the rules which it is necessary 
or prudent to follow. Their Lordships 
are of opinion that the law of Quebec 
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certainly does not go further than the 
English Law in these respects. It is not 
necessary in this case to decide whether 
it goes so far. 

Their Lordships are, therefore, of 
opinion that the decision appealed from 
was correct, and they will humbly advise 
His Majesty that this appeal should be 
dismissed with costs. 

p. r. s. Appeal dismissed . 


A. I. R* 1914 Privy Council* 

(From Quebec.) 

4th August* 1914* 

The Lord Chancellor, Lord Moul- 
ton and Sir Charles Fitzpatrick. 

Edwavd Feltham Coates and others — 
Appellants 

v. 

The Sovereign Bank of Canada — Respond- 
ent. 

Privy Council Appeal No. 8 of 1914. 

Agency — Principal cannot do by an agent, 
what he cannot do himself— The powers of a 
genera l m ana ger of a Bank cannot include 
the power of doing acts on behalf of the Bank, 
which would be ultra vires on its part — Cana- 
dian Bank Act. forbidding dealing by bank 
in capital stock of itself or other bank, contract 
of sale of shares entered into by bank general 
manager docs not bind bank — Purchaser is not 
entitled to ref und from the bank, of the money 
paid by him for the shares and credited to the 
shareholder from whom the shares were Pur- 
chased— Banker and customer. 

Mr. Stewart the general manager, on behalf of 
the respondent Bank entered into a contract with 
the appellants for sale to them of some shares of 

the Bank and agreed to re- purchase them from 
the appellants, if they chose to sell them back 
within a year But by the provisions of the 
Canadian Bank Act. banking companies incor- 
porated under the Act. were forbidden from pur- 
chasing or dealing in their own capital stock, or 
the capital stock of any bank. A certain number 
of shares standing in the name of a share-holder 
of the Bank were duly sold to the appellants 
and the price paid by them by means of a draft 
by the Bank on them, was credited to the accounts 

of the share- holder. 

Held (i) that to purchase shares of its own capi- 
tal would have been an ultra vires aet ° n 
part of the Bank and consequently Mr. Stewart 
was no', in fact its agent to make a contract on its 
behalf to purchase its shares either absolutely or 

cond itionally. For. the Bank c0 “ Id .. n c 0 Q t ul T ak ®J \ 
man its agent to do an act which it could not 
itself do. by virtue of the limitations imposed on 
it by its charter of incorporation. L^. 230, z.j 

(ii) The fact that Mr. Stewart was general 
manager cannot make him an ostensible agent 
with wider powers than belong to a general 


manager by virtue of his position, and those 
powers cannot include the power of doing acts on 
behalf of the Bank which would be u tra vires 
on its part. The Bank was therefore in no sense 
a party to the contract. [P. 255, C. 2.] 

(iii) The payment of purchase -money by 
means of a draft was adopted merely for conve- 
nience and the rights of the parties were the same 
as if payment had been made by cheque or gold. 
The Bank received the money in its ordinary 
course of business (i.e.) as payment made to it in 
favour of a customer and discharged itself of such 
payment when it credited the money to the 
account of the customer. The payment having 
been made in purchase of shares which was duly 
carried out, there was no breach of any duty 
on the part of the Bank and the appellant was 
not entitled to refund of his money from the 
Bank. CP* 256. C. 1] 

Lord Moulton:— The respondent, the 
Sovereign Bank of Canada, is a corpora- 
tion (now in liquidation) incorporated 
under the Canadian Bank Act and having 
its head office in Montreal. Its general 
manager in the year 1906, which is the 
material date in the present case, was 
Mr. D. M. Stewart. By virtue of the 
provisions of the Canadian Bank Act, no 
banking company incorporated under it 
may purchase or deal in its own capital 
stock nor indeed the capital stock of any 
bank. 

In September, 1906 Mr. Stewart was 
in England and met Mr. Hanson, who 
was a partner in the appellant firm (which 
is the well-known firm of English stock- 
brokers who do business under the firm 
name of Coates, Son and Company), and 
suggested to him that the appe Hants 
should take an interest in his bank by 
buying a block of its stock. Mr. Hanson 
agreed to do so on certain terms. The 
letters that passed between the parties 
relevant to these terms are as follows : — 
On 14th September 1906, Mr. Hanson 
wrote to Mr. Stewart — 

“ Dear Mr. Stewart, t 

“ I think it is desirable that you should write 
“ us a letter embodying the terms to which you 
“ agree iu the event of our purchasing the 539 
“ shares and I think one of the features was an 
14 undertaking on your part to take the shares 
“ back at our option within twelve months at 
- 139" 

and on 18th September 1906, he received 
from Mr. Stewart the following reply. 

" Messrs. Coates, Son & Co 
“ Dear Sirs, 

" Referring to my conversations with your 
" Mr. Hanson, I beg to confirm the sale to you 
•' of five hundred and fifty (550) shares of stock 
in the Sovereign Bank of Canada at 138 net. 
“ It is understopd that I will repurchase these 
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* shares from you at your option at any time 
' within one year from this date at 139.” 

These documents represent a transac- 
tion between the appellants and 
Mr. Stewart personally. The Bank is 
not mentioned therein. But it is con- 
tended that the oral testimony of 

Mr. Hanson shows that Mr. Stewart 
made the contract on behalf of the Bank 
as its agent. In the opinion of their 
Lordships, the evidence to this effect is 
but slight, and the Courts below have 
found that the contract was made with 
Mr. Stewart personally. But though 
slight, the evidence shows that 

Mr. Hanson, in all good faith, took it 
that Mr. Stewart was acting on behalf of 
the Bank as his principal in the matter, 
and as in their Lordships’ opinion it is 
not necessary to decide the point, they 
will assume in favour of the appellants 
that the contract made actually by 

Mr. Stewart purported to be made by him 
on behalf of the Bank. 

The appellants duly obtained the 

shares, and paid for them by a draft for 
15,595/. 17s. 11 d. drawn by the defendant 
Bank on the appellants, dated September 
29th, 1906, and duly honoured at matu- 
rity. The proceeds of this draft were 
placed to the account of one L. P. Snyder 
with the Bank, and the shares were taken 
from shares then standing in his name in 
the stock ledger, and were transferred 
by him to the appellants or their nomi- 
nees. 

During the following year the Bank 
got into difficulties and the market value 
of its shares fell considerably. In June, 
1907, the appellants wrote to Mr. Stewart 
and to the Bank announcing their inten- 
tion to exercise their option to require 
the shares to be taken back at 139. By 
that time Mr. Stewart had ceased to be 
general manager and had been succeed- 
ed by Mr. Jemmett. The reply which 
they received from the Bank was as fol- 
lows : — 

“ Messrs. Coates, Son & Co. 

“ Dear Sirs, 

“ We beg to acknowledge receipt of your letter 
of the 25th ultimo enclosing a copy of a letter 
which on the 1st instant you forwarded to 
Mr. D. M. Stewart. 

“ Mr. Stewart forwarded the original of this 
letter to the writer, but it was at once returned 
to him with the statement that it referred to a 
matter with which the Bank had and could have 
nothing to do. 

** The Canadian Bank Act strictly prohibits any 
lark in Canada from purchasing or dealing in 


the shares of its capital stock, and therefore any 
undertaking which Mr. Stewart may have 
given with respect to any shares in this Bank’s 
stock which he may have sold to you cannot 
bind the Bank in any way whatever, and is 
simply a personal matter between Mr. D. M. 
Stewart and yourselves ” 

and to the position thus taken up the 
Bank has consistently adhered. 

Thereupon the appellants, on October 
25th, 1907, brought the present action 
against the Bank and Mr. Stewart, in the 
Superior Court of Quebec, claiming 
specific performance of the undertaking 
to take back the shares, or in the alter- 
native the return of the money paid by 
them with $550 damages, being one 
dollar per share. Mr. Stewart did not 
contest the action, and judgment accord- 
ingly went against him. The Court 
decided in favour of the defendant Bank, 
and dismissed the action as against it. 
From that decision an appeal was 
brought to the Court of King’s Bench 
for the Province of Quebec (Appeal Side), 
and was dismissed with costs. It is from 
the decision of that Court dismissing 
the appeal that the present appeal is 
brought. 

Their Lordships are of opinion that 
neither of the claims set forth in the 
appellants’ declaration can be supported, 
and that the judgments of the Courts 
below dismissing the action as against the 
Bank were right. 

With regard to the claim based on the 
contract, it is evident that to purchase 
shares of its own capital stock would 
have been an ultra vires act on the part 
of the Bank, and consequently Mr. Ste 
wart was not in fact its agent, to make a 
contract on its behalf, to purchase its 
shares either absolutely or conditionally. 
The Bank could not make a man its agent 
to do an act which it could not itself do 
by virtue of the limitations imposed on it 
by its charter or incorporation. Nor is 
there here any case of ostensible 
agency. The only “ holding out” that 
is suggested is that Mr. Stewart was 
the general manager of the Bank 
(as in truth he was), and that fact 
cannot make him an ostensible agent 
with wider powers than belong to a gene- 
ral manager by virtue of his position, 
and those powers cannot include the 
power of doing acts on behalf of the Bank 
which would be ultra vires on its part. 
The Bank is, therefore, in no sense a 
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party to the contract. If it was made by 
Mr. Stewart in its name, it was without 
authority, and it is not liable under it in 
any way. 

Nor is the claim for the return of the 
money sustainable. The money was in 
fact paid by a draft, but their Lordships 
are of opinion that this mode of payment 
'was adopted merely for convenience, and 
that the rights of all parties would have 
been the same if it had been paid by a 
cheque or in notes and gold. It was 
received by the Bank in the ordinary way 
of business and it did with it precisely 
what it was directed to do. It was receiv- 
ed by Mr. Stewart under the contract as 
the price of the shares, and was credited to 
the account of Mr. Snyder who transferred 
the shares to the appellants who still hold 
them. The Bank did not receive the 
money in any other manner than it re- 
ceives any payments made to it in favour 
of a customer, and it discharges itself of 
such payment when it duly credits the 
money to the account of the customer. In 
the present case the payment was made 
in purchase of the shares and that pur- 
chase has been duly carried out. The 
breach that has been committed, which 
alone entitles the appellants to relief, is 
the breach of the undertaking to re- 
purchase the shares. Mr. Stewart alone 
is responsible under this under- 
taking, and the appellants have already 
lobtained judgment against him for 
the breach of it. The Bank is not 
responsible under it in any way, and 
its connection with the matter consists 
only in the fact that it received money in 
the ordinary course of business and plac- 
led it to the account of the customer as 
duly directed to do. 

Their Lordships will therefore humbly 
advise His Majesty that this appeal 
should be dismissed. The appellants will 

pay the costs. . 

^ St N# Appeal dismissed. 

** A* I- R- 1914 Privy Council. 

(From Canada.) 

9th Novemberi 1914* 

Lords Dunedin and Moulton and 
Sir Joshua Williams. 

A dam U ffelmann — Appellant 

v. 

The Steelier Lithograpric Company and 
Others — Respondents. 


. Privy Council Appeal No. 135 of 1913. 

• (a) Privy Council — Practice — Question of 
fact — Covenant findings by the lower Courts — 
The Privy Council must be clearly convinced 
that the evidence cannot possibly support the 
findings, before it can come to opposite 
conclusion. 

On a question of fact the Trial Court came to a 
particular conclusion and all the members of all 
the three Appellate’Courts agreed with the Trial 
Court. 

Held, that in the face of such a concensus of 
opinion on a matter truly of fact, their Lord- 
ships would require to be clearly convinced that 
the evidence could not possibly lead to that result 
before they came to the opposite conclusion. 

**(b) Provincial Insolvency Act, (/// of 1907) 
S. 37— Under S. 2, sub-S. 1 and 2— 
Assignments and Preferences Act ( Ontario ) 
property may be mortgaged for money actually 
received but mere device to favour a particular 
creditor is voidable at other creditors' instance. 

The Ontario Seed Company was in August, 1909 
indebted to the Merchants Bank of Canada in the 
sum of $ 8,254, In respect of this sum Jacob 
Uffelmann Secretary-Treasurer of the company 
and brother of the appellant was liable to the Bank 
as surety. On the 12th August, 1909, the company 
executed a chattel-mortgage for $8,300, of all 
their effects including book debts — which the 
Bank held as security — in favour of the appellant 
in return for which they got from him a cheque 
for $ 8,300 and paid off their debt to the Bank. 
It was proved that the whole of the money to 
honor the cheque given by the appellant was 
really found by his brother Jacob, that the 
whole arrangements were made by him and 
that the appellant was a passive spectator who 
merely allowed his name to be used. 

Held, any person however insolvent is entitled 
to give his property in security for money actually 
received. But it having been found that the 
advance of the money was a mere device to secure 
a preference to Jacob (he getting rid of his i o d 
liability as surety and getting hold of the whole 
assets of the company), and to hinder other credi- 
tors as in a question with the favoured creditor. 
Adam who was merely Jacob under another 
name, the transaction fell under Section 2, Sub- 
Sections 1 and 2 of the Assignments and Pre- 
ferences Act of Ontario, and was voidable at the 
instance of the creditors. Forecraft v. Devon- 
shire, 2 Burr. 942, Ref. 

"A notion that lending money to traders, 
knowing them to be in dubious, tottering, or dis- 
tressed circumstances, upon mortgages or liens is 
fraudulent, and contract, void in case a bankruptcy 
ensues would throw all mercantile dealing into 
inextricable confusion.” 

Quaere. — Whether the amendments made to the 
Statute of Elizabeth, in Ontario have had the 
result of altering the essence of challenge under 
that Statute, which is, the debtor retaining a 
benefit for himself. 

Lord Dunedin:— The Ontario Seed 

Company, Limited, was in August, 1909, 
indebted to the Merchants Bank of Canada 
in the sum of $ 8,254. In respect of this 
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sum Jacob Uffelmann, Secretary-Treasu- 
rer of the Company, and brother of the 
appellant, was liable to the Bank as surety 
Under a bond and as indorser of notes 
discounted by the company to the extent 
of $7,700. The Bank also held as security 
an assignment of the book debts of the 
company. 

On 12th August, 1909, the Ontario Seed 
Company executed a chattel mortgage for 
$ 8,300, of all their effects, including book 
debts, in favour of the appellant, in return 
for which they got from him a cheque for 
$ 5,300, which was then paid by them to 
the Merchants Bank, thus paying off the 
debt of $ 8,254. 

The respondents were as at that date, 
and are still, creditors of the company, 
and in December, 1909, they on behalf of 
themselves and other creditors raised this 
action to set aside the chattel mort- 
gage in respect of the provisions of the 
Statute of Elizabeth and of the Act Ch. 
147 of 1897 of Ontario respecting assign- 
ments and preferences of insolvent 
persons. 

The action was tried by Mr. Justice 
Tetzel. It was proved that the whole of 
the money to honour the cheque given by 
the appellant was really found by his 
brother Jacob, and that the whole arrange- 
ments were made by him, the appellant 
being no more than a passive spectator 
who allowed his name to be used. It was 
also proved that at the time of the tran- 
saction the company was insolvent to the 
knowledge of Jacob. 

In the circumstances the Trial Judge, 
who saw the witnesses, found as 
follows : — 

“ I find as a fact that, when the chattel mortgage 
was executed, the company, through its officers, 
Otto Herold, Vice-President, and Jacob Uffel- 
mann, Secretary-Treasurer, knew that the 
company was insolvent, and that the company, 
through the said officers, when they executed 
the chattel mortgage in the name of the com- 
pany, intended thereby to defeat, hinder, delay, 
or prejudice all the creditors of the company 
except the Merchants Bank and Jacob Uffel- 
mann; and further, that it was the intention of 
the company, through the said officers, to defeat 
the objects of the said Act by raising the money 
advanced under the chattel mortgage to pay the 
claim of the Merchants Bank, and by paying the 
same to give an unjust preference to the bank 
and Jacob Uffelmann, as surety.” 

He also said : — 

“ I do not think under all the circumstances 
that the money could be said to have been given 
to the company in good faith.” 
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He accordingly set aside the chattel, 
mortgage but directed that allowance 
should be made to the amount of the book 
debts which the Bank had as security at 
the time of the transaction. 

Appeal was taken to the Divisional 
Court, which affirmed the judgment on 
the main question, but set aside the rider 
as to the allowance of book debts. Appeal 
was then taken to the Court of Appeal 
which took the same view as the Trial 
Judge, and finally appeal was taken to 
the Supreme Court of Canada, which took 
the same view as the Divisional Court. 

The case seems to their Lordships to 
turn upen a question of fact and of fact 
alone. Had the present appellant been a 
third party there can be no doubt that the 
transaction would have been unimpeacha- 
ble in spite of the insolvency of the Com- 
pany. For it is the case that money actu- 
ally passed ; and any person, however 
insolvent, is entitled to give his property 
in security for money actually received. 
As Lord Mansfield said in the case of 
Foxcvoftv. Devonshire (1). 

" A notion that lending money to traders 
knowing them to be in dubious, tottering, or 
distressed circumstances, upon mortgages or 
liens is fraudulent, and consequently the con- 
tract, void in case a bankruptcy ensues, would 
throw all mercantile dealing into inextricable 
confusion.” 

But the moment it is found that the ap- 
pellant Adam is truly Jacob under ano- 
ther name, a question of fact becomes open 
for solution ; and that question is 
whether the advance was a bona fide pay- 
ment (there is no doubt it was an actual 
payment), or whether it was not a mere 
device to secure a preference to Jacob (he 
getting rid of his old liability as surety, 
and getting hold of the whole assets of 
the company), and to hinder other credi- 
tors as in a question with the favoured 
creditor Adam who was merely Jacob 
under another name. Now as to this 
question the Trial Judge had no doubt on 
the evidence as laid before him, and all 
the members of all the three appellate 
Courts have agreed with him. In the face 
of such a consensus of opinion on a 
matter truly of fact their Lordships 
would require to be clearly convinced that 
the evidence could not possibly lead to 
that result before they came to the op-j 
posite conclusion. This seems to end the' 
matter ; for in other words it is a finding! 

(1) 2 Burr. 943. 
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that the circumstances of the case do not 
bring it within any of the cases set forth 
in Section 3, sub-Section 1 of the Assign- 
ments and Preferences Act. That allows 
Section 2, sub-Sections 1 and 2 to operate 
and the learned Judges below have all 
held that the transaction falls within the 
words of both sub-Sections. 

Their Lordships do not wish to express 
any opinion as to whether had there not 
been proved insolvency the transaction 
could have been avoided under the Sta- 
tute of Elizabeth. The essence of chal- 
lenge under that Statute has been held in 
England to be the possibility of showing 
that, to use the words of Jessel, M. R., in 
Middletonw. Pollock , (2) the debtor retains 
a benefit for himself. The Statute of 
Elizabeth as it exists in England has been 
altered so far as Ontario is concerned by 
certain amendments. But it is matter for 
consideration whether the amendments 
have had the result of altering what has 
been just expressed as the criterion to be 
applied to transactions alleged to fall 
within the Statutes. 

In the present case their Lordships 
think for the reasons given that the tran- 
saction is impeachable under the Assign- 
ments and Preferences Statute ; and they 
see no reason to doubt that the measure 
of relief is that given by the Supreme 
Court of Canada. They will therefore 
humbly advise His Majesty to dismiss 
the appeal with costs. 

t. s. N. Appeal dismissed. 

(2) 2 Ch. D. 104. 

** A. I. R. 1914 Privy Council- 

(From Ontario.) 

21st July, 1914- 

The Lords Chancellor, Moulton, 

and Sumner. 

Elias Smith and others — Appellants 

v. 

Seth S. Smith and Dale M. King— Res- 
pondents. 

Privy Council Appeal No. 44 of 1914. 

•• Will — Construction — Codicil making addi- 
tional provision in favour of one of the lega- 
tees under the will— Supersession of other be- 
quests in will— Intention not unambiguously 
expressed — Dispositions in will will not be 
affected. 


Where a codicil to a will made with the inten- 
tion of adding to the provision in the will in 
favour of the daughter of the testator gave the 
daughter a minimum life income and inter alia 
stated that this bequest to the daughter was to 
supersede all others made in the will. 

Held, that the material words of the codicil not 
being as clear as the language of the will, it could 
not be construed as establishing a revocation free 
from doubt of the other dispositions in the will 
in favour of the other legatees which would 
therefore stand. [P. 261, C. 1.] 

If a devise in a will is clear, it is incumbent on 
those who contend it is not to take effect by rea- 
son of revocation in the codicil, to show that the 
intention to revoke is equally clear and free from 
doubt as the original intention to devise ; if there 
is only a reasonable doubt whether the clause 
of revocation was intended to include this parti- 
cular devise then such devise ought to stand. 
Hearle v. Hicks, (l Cl. & F. at p. 24) Foil. 

[P 260 C. 2: P. 261. C 1.] 

Lord Sumner:— On 1 2th March, 1913, 
John David Smith as executor of the will 
and codicil of his deceased wife, Emma 
Josephine Smith, moved the High Court 
Division of the Supreme Court of Ontario 
for the determination of certain questions 
which had arisen in the administration of 
her estate. He joined as defendants to 
the motion his three sons, Elias, Vernon, 
and Carl, and Dale M. King, the husband 
of his deceased daughter Bertha, as ex- 
ecutor of her estate. John David Smith 
has since died and his place has been 
taken by Seth S. Smith, as executor and 
trustee of his will, but the contesting par- 
ties are his three sons on the one hand 
and on the other the legal personal repre- 
sentative of his deceased daughter. 

Mr. Justice Middleton decided for the 
sons. On appeal the Appellate Division 
of the Supreme Court of Ontario reversed 
his decision but granted leave to appeal 
to His Majesty in Council. 

The testatrix, Emma Josephine Smith, 
died on 9th August, 1896, having made 
her will in 18S9, with a codicil made in 
1894. At the latter date Bertha, her only 
daughter and youngest child, was in her 
fifteenth year, and Vernon, her next 
older child and youngest son, was about 
twenty-one. Bertha did not marry till she 
was thirty-one. She survived her marriage 
only about a twelve month, and her hus- 
band Dale M. King survived her and 
proved her will. 

It is evident that Mrs. Smith’s will was 
the work of a lawyer and, so far as con- 
cerns the present appeal, it was perfectly 
clear. It began with a series of specific 
bequests by which Mrs, Smith divided 
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some silver goblets and other articles 
among her four children, and gave to 
Bertha most of her trinkets and jewellery. 
Some property, which came to her on the 
death of one Robert Charles Smith, was 
left to her husband, in trust for himself 
for life and after his death for the benefit 
of her children equally, each child be- 
coming entitled on attaining twenty-one. 

She next disposed of her household 
furniture and effects, her books and 
pictures, piano and so forth equally 
among her children, the delivery of the 
several shares to take place on her death, 
with a power to her executor to postpone, 
but not beyond the times at which each 
child should attain twenty-one. 

It was a common feature of both these 
dispositions that her grandchildren should 
stand in the place of their parents dying 
before the periods respectively fixed 
for the operation of the gift. 
Then came a gift of the residue of real 
and personal estate to her husband as 
trustee, in trust to apply the income, 
first, for the education and maintenance 
till the age of twenty- one of such of her 
children as should be minors at her death; 
next, to making up her husband’s income 
from Robert Charles Smith’s property to 
$ 600 per annum ; and then, subject to 
setting aside enough to secure this accre- 
tion to him for life, in trust to convert 
into money and divide the proceeds among 
her children equally (grandchildren again 
standing in the place of child- 
ren deceased), as soon as her youn- 
gest child for the time being should attain 
twenty -one. As all Mrs. Smith s children 
survived her and came of age, Bertha 
thus became entitled to a vested share of 
this residue under the will in 1901. Their 
Lordships were informed that part of 
this residue consists of real property in 
Toronto, which has considerably increas- 
ed in value of late years. 

The short question is whether Bertha 
Smith’s share in this residue which vested 
by the terms of the will, was taken away 
by those of the codicil. Her brothers are 
of course concerned to say the latter, and 
her husband to maintain the former, and 
a substantial sum depends on the answer. 

The codicil, by whomsoever drawn, 
is not the work of a lawyer but it affects 
a legal style and employs some 
terms of art, a fertile source of confusion. 
It must have been carefully considered, 


and was the fruit of much thought. No 
doubt the testatrix knew what she want- 
ed, so far as she could anticipate events 
that might occur, but probably she failed 
to exhaust the different ways in which 
questions might arise. With her, as with 
other testators, knowing what she wanted 
and saying what she meant were probably 
very different things. 

The codicil begins thus, “ not feeling 
satisfied with the provision made in my 
will for Bertha Hope Smith, my only 
daughter, I hereby add this codicil.” 
These words are only introductory and 
are far from being conclusive, but they 
establish at the outset two things, that the 
testatrix had her will in mind, and that 
her dissatisfaction was not with her will 
as a whole, but only with her daughter’s 
share under it. She could only increase 
her daughter’s share at the expense 
of the other beneficiaries, but that was 
no reason for wishing practically to make 
a new will. The codicil is intended to 
“ add ” ; it does not start with an inten- 
tion to take away. 

She then gives her daughter, Bertha, a 
minimum income for life, diminishing if 
she marries before attaining twenty-five. 
The general sense is clear, though there 
are several difficulties, which need not 
now be discussed. They serve to contrast 
the lucidity of the will with the obscurity 
which naturally arises from altering such 
a will by means of a codicil without a 
lawyer’s help. The crux of the case is 
that part of the codicil which deals with 
the dispositions of the testatrix on 
and after Bertha Smith’s death. This 
runs as follows : — 

“ Whatever my estate realises over and 
above the payment of this bequest to 
Bertha and the provision made for my 
husband and executori J. D. Smith— in 
my will — is to be equally divided be- 
tween my surviving sons or their survi- 
ving child or children as provided in my 
will. ” 

“ This bequest to Bertha is to super- 
sede all others made in my will, with 
one exception of the provision made for 
J. D. Smith, my husband.” 

“ Following the bequest to Bertha I 
solemnly charge my executor or execu- 
tors with a provision for Vernon’s educa- 
tion or profession until he attains the 
age of twenty-five years,” 
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Mr. Justice Middleton held and declar- 
ed that by these words, “ the whole will 
is revoked except in so far as it pro- 
vides for the husband, ” and that the 
reference to “the surviving sons of the 
testatrix or their surviving child or 
children as provided in the said will, ” 
was only a compendious way of provid- 
ing in the codicil that grandchildren 
should take in a certain event, and did 
not keep any provision of the will alive 
as such. 

On this construction the testatrix 
swept away all the specific bequests, 
which carefully divided her personal 
valuables among her four children, and 
these things fell into residue. It swept 
away dispositions, the differences in 
which as to vesting and so forth showed 
that they had been the subject of anxious 
consideration, and this as regarded the 
sons and not the daughter Bertha only. 
As Bertha’s 8 600 per annum is to be 
“ paid her out of my estate,” there could 
be no division of the corpus till her 
death, for the whole of it might some day 
be needed for her annuity, and then the 
division is to be among “ my surviving 
sons,” that is obviously the sons who 
survive their sister, not those who survive 
their mother. Yet there is a charge for 
Vernon’s education during the next four 
years, which, failing a surplus of income, 
he could only enjoy, if his sister died 
before that time expired. If Bertha 
leaves children they get nothing, unlike 
their cousins who survive their parents. 
This is a drastic change indeed, and all 
because the testatrix was not “ satisfied 
with the provisions made in my will for 
Bertha,” and wished to “ add ” a codicil. 
There can be little doubt that this inter- 
pretation proves too much. 

It is mainly, though not exclusively, 
rested on the word “ supersede. ” If 
single words are to be examined narrow- 
ly, though “all other bequests in my 
will” are “ superseded,” the devises con- 
tained in it are not, which would leave a 
good part of the will standing. On the 
other hand, if the testatrix used the word 
“ bequests ” without exactly knowing 
what it meant, why should it be held that 
she used the word “ supersede *’ in the 
sense in which it is used ordinarily and 
correctly, and not in some loose sense of 
her own ? 
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Again, if this construction prevails, 
what is the meaning of the words “ un- 
less the income realised through or by 
my property on division should yield 
more to each surviving child or chil- 
dren, ” and “ should such be the case, 
then I authorise such division to be 
made , Bertha having attained the age 
of twenty. five years as aforesaid” ? 
“ They would appear to* make the corpus 
divisible in one clause on Bertha’s 
twenty-fifth birthday and only on the day 
of her death in the other. Nor does this 
exhaust the difficulties. Reliance is 
placed on the words “ whatever my 
estate realises over and above the pay- 
ment of this bequest to Bertha and the 
provision made for my husband . . 

. . is to be equally divided between 

my surviving sons,” as pointing to a 
division of corpus, taking place only on 
Bertha’s death, from which any children 
of hers are excluded, and not to a mere 
division of surplus income, as if it ran 
“ whatever income my estate realises 
. . . .” and so forth. If so, the diffi- 

cult clause “ This bequest to Bertha 
“is to supersede all others . . 

is mere surplusage : all that it can effect 
has been effected already. It is not, 
however, necessary to pursue the anoma- 
lies which arise on the appellants’ con- 
struction. ; 

Upon appeal the Appellate Division 
reversed the order of Mr. Justice Middle- 
ton, and rightly so, as their Lordships 
conceive. Some of the judgments con- 
tain passages and put interpretations 
upon particular words, with which their 
Lordships are not prepared to agree, nor 
are they confident, as the learned Judges 
were, that an interpretation can be found 
which would reduce the whole of this 
codicil to consistency and clearness. It is 
not, however, necessary to solve all these 
questions for the purpose of this appeal. 

It is a well established rule as stated by 
Tindal, C. J., in advising the House of 
Lords in Hearle v. Hicks (1) that “ if a 
devise in the will is clear, it is incum- 
bent on those who contend it is not to 
take effect by reason of a revocation in 
the codicil to show that the intention to 
revoke is equally clear and free from 
doubt as the origina 1 intention to devise ; 
for if there is only a reasonable doubt 


(1) 1 Cl. and F. at p. 24. 
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whether the clause of revocation was 
intended to include this particular 
devise, then such devise ought undoubt- 
edly to stand.” The present case falls, 
if not within the exact words, entirely 
within the spirit and substance of this 
rule. 

Their Lordships are of opinion that the 
meaning of the material words in the 
codicil, if any (and some may be beyond 
reconciliation with the rest), is so far 
from being as clear as the language of the 
will, and is so far from establishing a 
revocation free from doubt of Bertha 
Hope King’s interest in the corpus under 
her mother’s will, that the disposition of 
the will in her favour undoubtedly ought 
to stand. They will accordingly humbly 
advise His Majesty that the order appeal- 
ed from was right and that this appeal 
ought to be dismissed with the like order 
as to payment of costs out of the estate as 
was made by the order appealed against. 

p. R. s. Appeal dismissed. 


** A* I. R. 1914 Privy Council* 

(From the Gold Coast Colony.) 

21st July, 1914- 

Lords Kinnear, Shaw and Parmoor. 

Atta Kwamin — Appellant 

v. 

Kobina Kufuov — Respondent. 

Privy Council Appeal No. 94 of 1912. 

(a) Privy Council — Practice — Concurrent 
judgments of Courts below by Judges better 
placed than P. C. to know native customs etc. 
— Not to be reversed unless for apparent blun- 
der or error in the way of dealing with the fact*. 

In a case where the Judges of the Courts below 
from their familiarity with the customs and senti- 
ments of the natives had an advantage for dealing 
with the evidence which was wanting to the Judi- 
cial Commitiee, the Privy Council would not 
reverse the concurrent judgments of the two 
Courts, unless it be shown with absolute clearness 
that some blunder or error was apparent in the 
way in which the Judges below had dealt with the 
facts. [P. 261, C. 2] 

**(b) Contract — Ignorance or mistake in exe- 
cution — Contract in language foreign to the 
parties— Presumptions to be applied in such 
cases — Signature in excusable ignorance — No 
binding Contract between parties. 

If a party to a document subscribed without 
negligence in the honest belief that it is a docu- 
ment of a totally different nature, it is not bind- 
ing upon the subscriber, not by reason of fraud 
or misrepresentation, but because the mind of 
tbe signer did not accompany his signature. If 


he is excusably mistaken as to its actual contents 
he never inteoded to sign and in law he never did 
sign the paper. But when a person of full age 
signs a contract in his own language his own 
signature it raises a presumption of liability so 
strong that it requires very distinct and explicit 
averments in order to subvert it. But there is no 
presumption that a person who does not under- 
stand English and cannot read or write, has ap- 
preciated the meaning and effect of an English 
legal document, because he is alleged to have set 
his mark to it by way of signature. 

(c) [ Contract Act, S « 196.'] — Contract made by 
agent — No antecedent authority — Considera- 
tion of how far agreement was acted upon is 
material. 

The question was whether an agent who was 
alleged to have made an agreement on behalf of 
another was empowered to make it. 

Held, that a subsequent acceptance by the 
principal would have bound him as effectually 
as an antecedent mandate and that therefore it had 
been rightly thought material by the lower 
Court to consider how far the agreement had 
been acted upon, there being no evidence that 
the agent had any antecedent authority to enter 
into it. 

Lord Kinnear : — Their Lordships 
have seen no sufficient reason for dis- 
turbing the judgment in this case. It 
raises some questions of considerable 
difficulty. But the difficulties are occa- 
sioned by the obscurity of the facts ; and 
the learned Judges below, from their 
familiarity with the customs and sentiment 
of the natives, have an advantage for 
dealing with the evidence which is want- 
ing to this Committee. In such a case, I 
it would not be consistent with an approved 
rule to reverse the concurrent judgments 
of two Courts, unless “ it be shown with 
absolute “ clearness,” to use the language 
of Lord Herschell, “ that some blunder or 
error is “ apparent in the way in which 
the learned “Judges below have dealt 
with the facts.” It is true that Lord 
Herschell’s rule applies in terms to those 
cases only in which the judges have been 
unanimous ; and one of the Judges of the 
Court of Appeal has dissented in the 
present case. But this ought not to 
detract from the weight which is due to 
the opinion of the majority on the matter 
of fact, since the dissent is not based on 
a different view of the evidence, which 
indeed the learned Judge has hardly 
considered, but upon grounds of law which 
their Lordships are unable to adopt. 

The controversy relates to certain lands 
called Bibianiha in the Western Frontier 
district of the Gold Coast Colony ; and 
the question to be decided is whether the 
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respondent Chief of Enkawie, who was 
plaintiff in the action, is bound by an 
agreement alleged to have been made in 
1899 in the name of his predecessor 
Ntwiegye the younger, who was then 
chief, to surrender in favour of a chief 
styled Kwasie Tinney, of Pataboso, in the 
district of Sefwhi, all right and title in the 
lessor’s part of a lease of gold mines, and 
in the property of Bibianiha comprised in 
it. Chief Ntwiegye was not himself a 
party to this agreement, nor was he 
present when it was made, but he is said 
to be sufficiently described as the Chief 
Aichil Aigay, which is supposed to be an 
alias of Ntwiegye, and to have been 
represented by his linguist Kojo Badu, 
who signed the memorandum of agree- 
ment, by making his mark, or touching 
the pen with which the mark had been 
made. The memorandum recites that a 
lease for 99 years had been made in 1891 
by Chief Kwasie Tinney of certain gold 
mines within the lands of Bibianiha in 
Sefwhi to Dr. Arthur Mather Kavanagh, 
since deceased, and purports to record 
an agreement whereby “ in consideration 
of the sum of 300/. to be paid on or before 
the 10th of May, 1899 by the Chief 
Kwasie Tinney to Kojo Badu, for and 
on behalf of the Chief Aichil Aigay, the 
latter chief recognises the lease and 
withdraws all claims, demands, rights, 
titles, privileges, advantages, benefits to 
and arising from the afore-mentioned 

lease and the Bibianiha property com- 
prised therein.” This is badly expressed, 
but if the agreement be valid there seems 
to be little room for question as to its 
meaning and effect in law. It assumes a 
right or at least the assertion of a right on 
the part of the Chief of Enkawie to give 
or withhold a lease of Bibianiha property, 
which he exercises by recognising a lease 
already granted by Tinney, and there- 
upon U makes him surrender absolutely 
and completely in 1 mney s favour, not 
only the lessor’s interest in the lease just 
confirmed, but all right and title whatever 
in the property of Bibianiha. 1 his being 

the alleged agreement, the respondent has 
nn fault to find with it in so far as it rec g- 
n^es this lease of 1891. On the contrary 
his case is that the lease was ong.nally 
granted with the authority of his predeces- 
sor Ntwiegye who never disputed its 
validity, ^consistently maintained his 
right as the true lessor to the rents payable 


by the lessee. But he maintains that in 
so far as it surrenders the rights of 
Enkawie it is invalid and ineffectual, and 
this on two grounds, first, that Kojo Badu 
had no authority to surrender his chief’s 
rights or to dispose of property belonging 
to his stool of Enkawie, and secondly, 
that he did not understand the memoran- 
dum of agreement and did not know what 
he was doing when he was made to sign 
it. These are separate and distinct 
grounds in law, but they are both resol- 
vable into questions of fact, and before 
considering either separately, it will be 
convenient to examine the circumstances 
out of which the transaction arose, and 
the conditions under which the memoran- 
dum was executed. 

The lands of Bibianiha are at some 
distance from Enkawie, and since the 
delimitation of the frontier in 1906, they 
have been placed within the Gold Coast 
Colony, whereas Enkawie is in Ashanti. 
The origin and early history of the 
Enkawie right are not clearly brought out 
in evidence. But it is proved that fora 
considerable, if indefinite, period before 
1891, when the lease to Kavanagh was 
granted, the respondent’s predecessors as 
Chiefs of Enkawie held the lands as part 
of the possessions of their family stool, 
and exercised their right of ownership by 
levying rents or tribute from members of 
other tribes whom they permitted to 
occupy them. Among these were natives 
of a tribe called Appolonians, who came 
upon the land to mine for gold. They ex- 
plained their object to the people of 
Sefwhi, whose territory is immediately 
adjacent to Bibianiha ; Eduampon, the 
Chief of Sefwhi, reported the matter to 
the Chief of Engkawie, who gave permis- 
sion to the Appolonians to work the gold 
upon the Bibianiha lands. In retu1 -” 
they paid a certain proportion of the gold 
extracted to the Sefwhi Chief, who P a *^ 
over one half as tribute to the Chief of 
Enkawie. But, the actual collection for 
this purpose seems to have been generally 
made by a Sefwhi tribesman named 
Kwasie Tinney as representing his chief* 
Matters were in this position when, in 
1890, Dr. Kavanagh appeared on the 
land in search of a mining concession. 
This was reported by Tinney to Ntwiegye 
of Enkawie, who consented to a lease 
being given to Kavanagh for mining 
purposes. The * lease referred to in 
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the minute of agreement above men- 
tioned was accordingly granted for 99 
years at a rent of 300/. a year. It is made 
in favour of Kavanagh and his assigns, 
and before the date of the alleged agree- 
ment it had -passed into the hands of an 
English Limited Company, the Bibiani 
Goldfields Company, who still hold it by 
a title which is not disputed by either of 
the parties to this litigation. On the face 
of it Tinney appears as lessor, but there 
can be no question that it did not in 
reality proceed upon any exclusive title in 
him, but was granted by him, with the 
authority of the Chief of Enkawie and 
also of his own immediate chief, Yaw 
Gebill, of Sefwhi, who had by that time 
succeeded Eduampon. Tinney’s name as 
lessor of course implies an assertion of a 
right and title to grant the lease, but not 
necessarily of an independent right of 
property in the lands comprised in it. If 
they belonged to Enkawie, the owner was 
Ntwiegye ; if they belonged to Sefwhi, as 
the appellant maintains, the owner was 
Yaw Gebill ; and both of these chiefs 
authorised the lease. Yaw Gebill did so 
by counter-signing the lease by his mark ; 
and Ntwiegye did so orally before the 
lease was executed. This difference im- 
plies no admission of conflicting claims 
on the part of an Ashanti Chief, who 
knew nothing of the practice of creating 
or transferring rights by written docu- 
ments. It must be admitted that in the 
absence of written title the nature and 
extent of the rights possessed by the 
Sefwhi chiefs are left in considerable 
obscurity. The learned Chief Justice is 
of opinion that neither Tinney nor the 
Sefwhi Chief can properly be called 
tenants, and there is evidence tending to 
show that they were caretakers for 
Enkawie. But however their right of 
occupation might be legally defined, the 
material point is that before the agreement 
of 1899 it was not an exclusive right of 
property. Nothing was done to relieve 
them of their liability to pay tribute to the 
Chief of Enkawie, or to derogate from his 
paramount right. The Court below has 
accordingly taken it as well established in 
evidence that at that date the ownership 
was still, as it had been for generations, in 
Ntwiegye of Enkawie, and that the only 
question for consideration was whether it 
had been effectually surrendered by the 
alleged agreement. This, indeed, is the 


assumed basis of the agreement itself, 
which must be altogether ineffectual if 
Ntwiegye had no good title to confirm or 
reject the lease. From this point of view, 
the first question to be decided is whether 
the memorandum was, in fact, authenti- 
cated by Kojo Badu touching the pen. 
This is not in substance or effect the sig- 
nature of a written contract, but a symbol 
of assent which must be proved by oral 
testimony, and the testimony is conflict- 
ing. The Court, however, has held it to 
be sufficiently proved that Kojo Badu 
touched pen after his mark had been made 
by a witness named Duncan, whom Cap- 
tain Way, the manager of the British 
Company, appears to have called in for 
the purpose of attesting the execution of 
the document. This point, therefore, must 
be taken as decided in the appellant’s 
favour. But it does not go far to solve 
the more important questions, whether 
Kojo Badu was empowered to make any 
such contract for bis chief, and whether 
he knew the meaning of the paper which 
he was supposed to sign. 

As to the first of these points, there is 
no evidence to prove that Kojo Badu had 
any antecedent authority to make a new 
contract with Tinney. At that time there 
was no dispute between Ntwiegye and 
Tinney. But the rents due by the English 
Company had been unpaid for several 
years, and according to the respond- 
ent’s evidence, which the learned Judges 
have believed, the sole purpose for 
which Kojo Badu and certain elders 
of the tribe were sent to Cape Coast 
was to get the Enkawie share of these 
rents. It was argued that the respon- 
dent’s own evidence shows that a con- 
tract of sale was intended, because he says 
that Badu was “ told to go with Tinney 
to Cape Coast for the purchase-money 
of the Bibiani lands”; and it is said that 
purchase implies sale. But the respond- 
ent was speaking in Fanti, and without 
questioning the general accuracy of the 
Court interpreter, it can hardly be assum- 
ed that the native witness was using the 
words of his own language with exact 
reference to the conceptions of English 
law. It is evident indeed, from another 
passage in his evidence, that the distinc- 
tion between a sale and a lease for 99 
years, if he understood it at all, was not 
present to his mind, because he-says that 
“ when the land was leased to the white 
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“ man/’ Tinney did not go to Enkawie 
about the sale, but he sent massages, 

“ and my ancestor permitted him to 
sell.” No stress therefore can fairly be 
laid upon the mere use of such terms as 
purchase and sale in the mouths of native 
witnesses ; and whatever may have been 
the respondent’s understanding of their 
legal import, it is certain that he did not 
intend to suggest the notion that 
Ntwiegye had authorised a sale to Tinney. 
He makes it perfectly plain that his 
chief’s instructions to Badu and his com- 
panions were that they should go along 
with Tinney to Cape Coast where they 
and Tinney together were to collect 1000/. 
from the white man, and to divide the 
money. Tinney was not expected to pur- 
chase the land and pay the price, but to 
collect overdue rents from the white man 
who was already in possession. For much 
the same reasons the statement of the 
appellant’s witness Kwesie Barku that 
Ntwiegye’s messengers were told “ to sell 
the lands to Tinney, ”»may be disregarded. 
This witness is discredited, by the com- 
ment of the learned Judges on his testi- 
mony as to the execution of the memo- 
randum, and on this point he is thrown 
over by the appellant himself. On the 
other hand Mr. Justice Gough who saw 
and heard the witnesses, states expressly 
that he was favourably impressed by the 
evidence of the respondent. But assum- 
ing Barku’s evidence to be perfectly 
nonest, it is confused and self-contradic- 
tory. He agrees with the respondent that 
the 1 000/. for which Badu was sent was 
to be’collected from the white man ; and 
the notion of a sale to Tinney was proba- 
bly a mere blunder’. At most, this is an 
ambiguous phrase which cannot be set up 
against the great weight of evidence ten- 
ding to prove that when Ntwiegye gave 
his instructions to Badu there was no dis- 
pute with Tinney, and that “beyond tell- 
fng Badu to go and get the money, 
Ntwiegye gave them no other instruc- 
tions. ” This is entirely in accordance 
with all the probabilities. The ' 

Justice points out with g reat T /^ r o C 
there was “ no reason why Kojo Badu 
Should have been deputed to give away 
the Enkawie rights to Tinney. They 

were in agreement as to the wl ' lfc 
lease, and they were also agreed that his 
rents in which they were to share were in 
arrear. It was perfectly ^natural that they 


should join in a demaud on the white 
man ; but it is not intelligible that 
Ntwiegye should desire to sell his right 
to Tinney, in consideration of something 
less than the share of rent which he 
would be entitled to recover, if he kept 
his land unsold. It is said that Badu 
would not have touched pen if he had not 
been authorised to consent to the agree- 
ment. But it is proved that Ntwiegye 
knew nothing of the agreement either 
before or after it was signed; and 
the evidence as to its execution by 
Tinney, and Badu is loose and unsatis- 
factory to the last degree. The best 
evidence has been lost by the death of 
both of these men. But the Courts 
below had to decide on the evidence 
actually adduced ; and there is nothing in 
that to suggest that any negotiation took 
place between them, or that there was 
any reason for negotiation before the 
memorandum was put before them as a 
completed document, and the marks set 
upon it, which were to stand. for their 
signatures. It was a document in the 
English language, and it was presented 
to them for signature by Captain Way, 
the manager of the English Company, in 
his house at Cape Coast, it was interpre- 
ted by a native clerk in his employment, 
and when it had been signed, neither the 
document itself, nor any copy of it was 
delivered to either of them. It was 
retained by Captain Way as his own 
document, and when the trial took place, 
it was still in possession of the English 
Company. It was obtained by Captain 
Way in return for payment of 900/. of 
arrears of rent, and it is manifest that it s 
true purpose was to confirm his Com- 
pany’s right to the concession. Neverthe- 
less, it purports to be a contract between 
Kqjo Badu and Tinney ; and that is said, 
not unnaturally, to be a singular form ot 
instrument to adopt if the mutual rights 
of the two chiefs were not to be adjusted. 
But the learned Chief Justice observes, 
and this is a point on which his experience 
gives weight to his observation, that owing 
to the terms of the Concession Ordin- 
ance, Captain Way had a material inte- 
rest to hold under a concession, dated be- 
fore 1895. He thinks it “fair, therefore, 
to assume that Captain Way was anxi- 
ous to retain the advantage given by 
the lease of 1891 rather than have a 
new joint lease from Ntwiegye and 
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«« Tinney, dated in 1899.” He considers 
that the rents were withheld until the 
agreement had been signed, and he adds, 
there “ can be no doubt that the agree- 
ment was made by the European con- 
cessionaires for them and in their 
interest.” It would have served that 
purpose if it had been no more than an 
explicit recognition of the lease that had 
been granted by Tinney; and in that case, 
it might have been within Badu’s autho- 
rity to sign it as representing his chief. 
But the question is whether he signed it 
in the full knowledge that it went beyond 
this purpose and made over to Tinney of 
Sefwhi, the Enkawie Chief’s whole right, 
title, and interest in the Bibiani lands. 
It is very possible that superfluous words 
may have been inserted by an unskilful 
English draftsman with the notion that 
they would somehow make the confirma- 
tion of the lease more explicit or more 
effectual. But however this may be, 
there is not a shadow of evidence that 
they were inserted because of a new 
bargain between Badu and Tinney, or 
that their meaning and legal effect was 
explained to either of the natives. The 
only evidence tending to show that they 
understood the agreement at all is that it 
was read over to them in the Fanti lan- 
guage by a native of the Gold Coast 
named Kraku in the employment of 
Captain Way ; and this is plainly not 
enough to show that they assented to it 
with an intelligent appreciation of its 
contents. Kraku, who is still alive, was 
not examined, as he ought to have been, 
and even if it be assumed that the Fanti 
language possesses an exact equivalent 
for each of the English legal terms which 
are brought together in the Memorandum, 
it cannot be supposed that Badu could 
appreciate the legal effect of a multiplicity 
of words expressing unfamiliar concep- 
tions on their being once read to him. He 
had no legal adviser, and no English 
adviser of any kind to explain the 
document. It is very probable that 
he understood that the paper he was 
asked by the lessee to sign related 
only to the lease or to the rents which he 
had been sent to collect. It is not, how- 
ever, proved that he acted under that 
impression. But the possibilities of 
misunderstanding are so obvious as to 
render it imperative on the appellant 
who alleges his intelligent consent to a 
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contract expressed in a language which 
he did not understand, to prove that it 
was clearly explained to him. For this 
purpose it was indispensable to examine 
Kraku, and the appellant’s failure to put 
him in the witness-box is equivalent to 
an admission of his inability to prove 
his case by the best attainable evid- 
ence. 

In these circumstances the learned 
Judges have rightly thought it material 
to consider how far the agreement has 
been acted upon, because a subsequent 
acceptance by Ntwiegye would have 
bound him as effectually as an antecedent 
mandate. The appellant relies upon a 
receipt appended to the agreement. But 
the value of the receipt depends on the 
same consideration as the validity of the 
contract. There is no other evidence that 
the sum of 300/. was paid to Ntwiegye as 
“ the consideration ” mentioned in the 
agreement. It is proved that he received 
a larger sum, but to account of the rent to 
which he claimed to be entitled. All the 
other evidence of subsequent conduct 
shows that neither Ntwiegye nor Tinney 
knew anything of an agreement by which 
the former had abandoned his rights in 
Bibiani. No copy of the agreement was 
given to either ; and when Badu returned 
from his mission he told his Chief noth- 
ing about any such contract. He brought 
back with him 420/. as the Enkawie share 
of the 900/. of arrears paid by Captain 
Way, after certain deductions which it is 
immaterial to examine. Ntwiegye would 
therefore be left under the belief that his 
mission had been exactly accomplished. 
But a more material fact is that Tinney 
continued to recognise the Chief of 
Enkawie’s right in the lands by paying 
over to him a share of the rents received 
from the lessees ; and a number of letters 
have been produced in which he distinctly 
admits the right of Enkawie. The Judges 
also attach considerable importance to an 
event which occurred after the respond- 
ents’ accession to the chiefship. The 
respondent had heard that a paper lease 
had been granted, and also that a cane or 
rod had been presented to Tinney by the 
European lessees inscribed with the 
words “ Bibiani Gold Fields, Limited, to 
King Quesi Tinney, 1902.” “ By the 

native mind, *’ says the Chief Justice, 
“ this iwould be regarded as evidence that 
Tinney was owner of the land,” But 
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on the respondent’s demand, Tinney sent 
the cane to him, and agreed to send him 
the lease when he should obtain it from 
his lawyer, and the learned Judge says 
that “ to anyone acquainted with the 
native mind this would indicate that 
Tinney knew that the respondent was 
the real owner of the land.” • 

Notwithstanding these considerations, 
it is said to be a mere assumption that 
Kojo Badu did not know the terms of the 
contract. But this is inaccurate. The 
question is whether his knowledge is 
proved, and the respondent cannot be 
required to prove a negative. The learned 
Judges say in effect that the assertion 
that he signed the agreement in know- 
ledge of its contents is so improbable that 
they refuse to believe it, on the evidence 
adduced. This is a perfectly legitimate 
method of reasoning ; and it is impossible 
for their Lordships to say that they are 
so clearly wrong that their judgment 
must be reversed. But the respondent’s 
case does not depend upon Badu s state 
of knowledge. It may be that this 
would afford no sufficient ground for set- 
ting aside a contract which Badu had 
been duly empowered to make, since in 
that case the Chief might well have been 
held to have taken the risk of his 
own agent’s intelligence. But its true 
importance lies in the valuable light 
which it throws on the fundamental ques- 
tion of his power to bind the Chief of 
Enkawie. The learned Chief Justice says 
he is satisfied that Badu would not have 
signed away his chief’s lands without 
orders to that effect ; and that observa- 
tion would have afforded a very strong 
argument to the appellant, if it had not 
been accompanied by a clear opinion that 
Badu did not understand what the agree- 
ment meant. It is material on the other 
hand to observe that if Badu’s authority 
to contract is not proved by direct testi- 
mony it is just as little to be inferred from 
any assertion implied in his consent o 

The dissent of Mr. Justice Earnshaw 
is as he explains, based entirely on the 
contract. But the learned Judge assumes 
that the contract is binding which, wit 
great respect, is the very question in dis- 
pute. The contract itself does not prove 
that one of the parties was empowered t 
bind a third person, nor that a native or 
Africa understood a legal instrument in 


the English language. These are matters 
of fact which must be proved by the party 
who avers them. The respondent’s case 
is not that a contract binding upon him 
should be set aside on the ground of fraud 
or misrepresentation, but that no contract 
was ever made which could bind him or 
his predecessor. So far as this rests on . 
want of authority in the person professing 
to bind him, the law is perfectly clear. 
But in so far as it rests on mistake or 
ignorance it is by no means to be govern- 
ed, as the learned Judge seems to assume, 
by the same considerations as a purely 
English contract. The principle of law 
is the same in both cases, but the pre- 
sumptions of fact are widely different if a 
contract is subscribed, without negligence, 
in the honest belief that it is a document 

of a totally different nature, it is not bind- 
ing upon the subscriber, not by reason of 
fraud or misrepresentation but because 
the mind of the signor did not accompany 
his signature. If he is excusably mis- 
taken as to its actual contents he never 
intended to sign and in law he never did 
sien the paper to which his name or mark 
is appended. But then when a person of 
full age signs a contract m his own lan- 
guage his own signature raises a presump, 
tion of liability so strong that it requires 
very distinct and explicit ^ennents in- 
deed in order to subvert it. But there is 
no presumption that a native of Ashanti, 
who does not understand English, and 
cannot read or write, has appreciated the 
meaning and effect of an English legal 
instrument, because he is alleged to have 
set his mark to it by way of signature. 
That raises a question of fact, to be deci- 
ded like other such questions upon evi- 

^ For these reasons their Lordships will 
humbly advise His Majesty that this 
appeal should be dismissed with costs. 
p R s> Apptal dismissed • 
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Privy Council Appeal No. 4^ of 1913. 

** Interpretation of Statutes — Statute em- 
powering His Majesty to erect a province , whose 
subjects shall be bound only by the laws of that 
Province — Letters Patent issued under this 
statute defining the eastern boundary of the 
Province as 14! ° east longitude — Letters Patent 
must be interpreted to have implied and autho- 
rised the delineation, on the actual surface of 
the earth, the effective boundary by an execu- 
tive Act, which defines and represents the enact- 
ed boundary. 

Letters Patent, dated 19th February, 1836. of 
William IV read as follows : — *' Whereas by an 
Act of Parliament passed in the fifth year of our 
reign entitled * An Act to empower His Majesty 
to erect South Australia into a British Province or 
Provinces, and to provide for the colonization 
and government thereof’ ****** it is 
enacted that it shall be and may be lawful for us 

* * * to erect * * * establish one or more provin- 
ces aDd to fix, the respective boundaries * * * * 

* * * * we do hereby erect and esta- 

blish one province to be called the Province of 
South Australia and we do hereby fix the boun- 
daries of the said province in the manner follow- 
ing (that is to say) * * * * on the east the 

141st degree of east longitude 

There was much uncertainty as to this eastern 
boundary and in 1847 the States of South Aus- 
tralia and New South Wales by agreement marked 
out on the surface of the earth, the 141st. 
degree, to mark the boundary between them. 
From this time the boundary thus marked out 
from the coast to the River Murray was accepted 
and acted upon by both colonies. In 1850, 
the state of Victoria was constituted and 
the River Murray marked the northern 
boundary of this State. South Australia, 
which had always suspected the correct- 
ness of the boundary marked in 1847 
tried to induce the State of Victoria for a new 
determination of the boundary, in vain. Then 
proceedings were instituted by South Australia 
against Victoria to settle the disputed boundary. 
It was contended that the Letters Patent of 19th 
February. 1836, had the force of a Statute of the 
Imperial Parliament and the boundary fixed by it 
had the same legal status and could not be 
altered by anything less than a Statute of the 
Imperial Parliament and as none existed, the 
boundary was as fixed by the Letters Patent of 
1836. 

Held, that so far as fixing the boundary is con- 
cerned the Letters Patent of 1836, have the 
authority of an Imperial Statute and no other 
Imperial Statute having modified them, their in- 
terpretation and validity stood now as they were 
at the time when they were issued. [P. 277. C. 1.] 

But the contention of the appellant (South 
Australia) as to the interpretation of the Letters 
Patent was unacceptable. The meaning of fixing 
the boundaries of two provinces by an astrono- 
mical line such as the meridian is that the bound- 
ary should be such as fixes the rights and duties 
of people and their rulers and this can only be 
done by its fixing a boundary on the surface of the 
earth which divides the two. 

[P. 277. C. 1 & P. 278, C. 2.] 

To accept the interpretation of the appellant 
would be to create a ' no man’s land’ of finite 
breadth over which authorities of neither Colony 


could exercise legitimate authority, and which 
although its breadth might be reduced as the ad- 
vance of science diminished the probable error of 
the observations which marked the longitude on 
the surface of the earth, could never be wholly 
extinguished. [P. 278, C 2-] 

Therefore on well known principles of Inter- 
pretation of Statutes the Letters Patent must be 
taken to have implied and authorised the delinea- 
tion and determination of the effective boundary 
on the surface of the earth by an executive Act. 

[P. 278. C. 2.] 

And the boundary line in this case being fixed 
after a sincere effort to represent as closely as 
possible the theoretical line assigned by the Letters 
Patent must be held to be authorized by them. 

[P. 279, C. 1.] 

Lord Moulton:— This is an Appeal by 
the State of South Australia from a judg- 
ment of the High Court of Australia, 
dated the 22nd day of May, 1911, in pro- 
ceedings instituted by the State of South 
Australia against the State of Victoria 
substantially for the purpose of settling a 
disputed boundary between the two 
States. The portion of the boundary 
between the two States which is in ques- 
tion stretches northward from the coast 
to the Murray River. 

The judgment of the majority of the 
High Court was in favour of the defend- 
ants, the State of Victoria, and accord- 
ingly on the 22nd day of May, 1911, the 
action was dismissed, and it is from this 
decision of the High Court that the pre- 
sent Appeal is brought. 

In the course of the proceedings before 
the High Court the history of the question 
of the boundary between South Australia 
and Victoria was minutely examined both 
in respect of law and of fact, and all rele- 
vant documentary and oral evidence was 
adduced and is now to be found in the 
record and their Lordships feel that all 
the material that could be serviceable for 
deciding the question in dispute has been 
laid before them, and that in the argu- 
ment of the Appeal the legal effect of the 
various Acts of Parliament, documents 
and acts of the Parties has been fully and 
ably discussed. The result of the discus- 
sion has been to lead their Lordships to 
the conclusion that the important ques- 
tions involved can be decided on broad 
general principles independent of much 
that has thus been brought before them. 
In giving the reasons for their judgment 
on this Appeal their Lordships do not 
propose to refer to matter which does not 
bear directly upon those reasons, but 
their not referring to such matter must 
not be understood as meaning that in 
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their opinion it was not relevant or that 
it was not such as was proper to be 
brought forward in the case. The nature 
and importance of the dispute made it 
one in which it was of the highest import- 
ance that the tribunal should feel assured 
that all relevant material had been fully 
brought forward. 

The history begins with the Act 4 & 5 
William IV., c. 95, which was passed on 
the 15th August, 1334. The title of this 
Act is : — 

“ An Act to empower His Majesty to. erect 
South Australia into a British Province or 
Provinces and to provide for the Colonization 
and Government thereof.” 

The preamble of this Act is so import- 
ant to the decision of the present case 
that it is advisable to cite it here in full. 
It reads as follows: — 

“ Whereas that Part of Australia which 
lies between the Meridians of the One 
hundred and thirty-second and One hund- 
red and forty-first Degrees of East Longi- 
tude. and between the Southern Ocean and 
Twenty-six Degrees of South Latitude, together 
with the Islands adjacent thereto, consists of 
waste and unoccupied Lands which are sup- 
posed to be fit for the purposes of Colonization: 
And whereas divers of His Majesty's Subjects 
possessing amongst them considerable property 
are desirous to embark for the said part of 
Australia: And whereas it is highly expedient 
that His Majesty’s said subjects should be 
enabled to carry their said laudable purpose 
into effect: And whereas the said Persons are 
desirous that in the said intended colony an 
uniform system in the mode of disposing of 
Waste Lands should be permanently establish- 
ed : Be it therefore enacted by the King's most 
Excellent Majesty, by and with the Advice and 
Consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assem- 
bled. and by the Authority of the same That it 
shall and may be lawful for His Majesty, with 
the Advice of His Privy Council, to erect 
within that Part of Australia which lies be- 
tween the Meridians of the One hundred and 
thirty-second and One hundred and forty- first 
Degrees of East Longitude, and between the 
Southern Ocean and the Twenty-six Degrees of 
South Latitude, together with all and every the 
Islands adjacent thereto, and the Bays and 
Gulfs thereof, with the Advice of His Privy 
Council, to establish one or more Provinces, 
and to fix the respective boundaries of such 
Provinces; and that all and every person who 
shall at any time hereafter inhabit or reside 
within His Majesty’s said Province or Provinces 
shall be free, and shall not be subject to or 
bound by any Laws, Orders. Statutes, or Cons- 
titutions which have been heretofore made, or 
which hereafter shall be made, ordered, or 
enacted by, for, or as the Laws, Orders, Statutes, 
or Constitution of any other Part of Australia, 


but shall be subject to and bound to obey such 
Laws, Orders, Statutes, and Constitutions as 
shall from time to time, in the manner herein- 
after direc:ed, be made, ordered and enacted 
for the Government of His Majesty’s Province 
or Provinces of South Australia.” 

By Clause II power is given to His 
Majesty with the advice of His Privy 
Council to make or to authorise and em- 
power any one or more persons resident 
and being within any one of the said Pro- 
vinces to make, ordain and establish all 
such Laws and to constitute such Courts 
and to levy such rates, duties and taxes 
as may be necessary for the peace, order 
and good government of His Majesty’s 
subjects and others within the said Pro- 
vince subject to certain conditions set 
forth in such section. 

The Act goes on to authorise His 
Majesty to appoint three or more fit per- 
sons to be Commissioners to carry certain 
parts of ths Act into execution. It pro- 
vides the Commissioners with a seal and 
empowers them to declare lands of the 
Province to be Public Lands open to 
purchase by British subjects and to make 
orJers and regulations for the surveying 
and sale of such Public Lands ; and 
finally by Section 23 His Majesty is em- 
powered by and with the advice of His 
• Privy Council to frame, constitute and 
establish a constitution of Local Govern- 
ment for any such Province. 

While the above Act was in force, and 
acting under the powers given by the 
same, His Majesty William IV. proceed- 
ed to erect South Australia into a British 
Province. The Letters Patent embody- 
ing and for the purposes of this case cons- 
tituting the Order in Council effecting 
this are dated the 19th day of February 
1336 and read as follows — 

“ Whereas by an Act of Parliament passed : in 
the fifth year of our reign, entitled ’ An Act to 
empower His 'Majesty to erect South Australia 
into a British Province or Provinces, and to 
provide for the colonization and government 
thereof.’ After reciting that, that part of Austra- 
lia which lies between the Meridians of the 
132nd and 141st degrees of east longitude, and 
between the Southern Ocean and 26° of south 
latitude, together with the islands adjacent 
thereto, consists of waste and unoccupied lands, 
which are supposed to be fit for the purposes 
of colonization, and that divers of our subjects, 
possessing amongst them considerable property, 
are desirous to embark for the said part of 
Australia, and that it is highly expedient that 
our said subjects should be enabled to carry 
their said laudable purpose jnto effect, it is 
enacted that it shall be and may be lawful lor us, 
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with the advice of our Privy Council, to erect 
within that part of Australia which lies between 
the Meridians of the 1 32nd and 141st degrees of 
east longitude, and between the Southern Ocean 
and the 26° of south latitude, together with all 
and every the islands adjacent thereto, and the 
bays and gulfs thereof, with the advice of our 
Privy Council to establish one or more Pro- 
vinces and to fix the respective boundaries of 
such Provinces now know ye that with the advice 
of our Privy Council, and in pursuance and exer- 
cise of the powers in us in that behalf vested by 
the said recited Act of Parliament we do hereby 
erect and establish one. Province to be called 
the Province of South Australia, and we do 
hereby fix the boundaries of the said Province 
in manner following (that is to say) on the north 
the 25th degree of south latitude on the south 
the Southern Ocean, on the vest the 132nd 
degree of longitude, and on the east the 141st 
degree of east longitude including there in all 
and every the bays and gulfs thereof together 
with the island called Kangaroo Island, and all 
and every the islands adjacent to the said last 
mentioned island, or to that part of the main- 
land of the said Province provided always that 
nothing in these our Letters Patent contained 
shall affect or be construed to affect the rights 
of any aboriginal native of the said Province to 
the actual occupation or enjoyment in their 
own persons or in the persons of their descend- 
ants of any lands therein now actually occupied 
or enjoyed by such natives. In witness whereof 
we have caused these our Letters to he made 
Patent, Witness ourselves at Westminster the 
Nireteenth day of February, in the s-xth year 
of our Reign.” 

” By Writ of Privy Seal.” 

It may be convenient in this connection 
to state what is the admitted position of 
the boundary contended for by Victoria. 
It is situated about two miles and a 
quarter to the west of the true meridian 
of 141 of east longitude, so that it is 
common ground that the Province of 
South Australia so bounded would be 
within the area in which the Crown was 
authorised to erect a British Province or 
Provinces under the Statute 4 & 5 William 
IV., c. 95. 

In 1838 the Act 1 & 2 Victoria, c. 60 
was passed to amend the Act 4 & 5 

William IV., c. 95, by making certain 
alterations therein with regard to the 
powers of the Commissioners and other 
matters which are not relevant to the pre- 
sent appeal. Reliance was, however, put 
upon this Act by the appellants on the 
ground that in its preamble it refers to 
the erection of South Australia into a 
Colony under Letters Patent of the 19th 
day of February, 1836, and describes the 
boundaries in the same language as is 


used in the Letters Patent themselves. The 
appellants contend that this is a statutory 
recognition that the eastern boundary of 
South Australia is the meridian of 141° 
east longitude, and that even if the Letters 
Patent themselves had not the force of a 
statute (which they contend such Letters 
Patent. in fact possessed by virtue of their 
being based upon the Statute 4 & 5 Wil- 
liam IV., c. 95, and being an Act of the 
Crown authorised thereby) the effect of 
this reference to the boundaries in 1 & 2 
Victoria, c. 60, would be to make the meri- 
dian of 141° east longitude the statutable 
boundary between the Provinces. A 
similar type of argument is put forward by 
the respondents, based upon similar 
references in documents of authority in 
which the reference is to the eastern 
boundary of South Australia at dates 
when a recognised boundary existed 
which was the same as that now contend- 
ed for by Victoria and the respondents 
claim that this is an authoritative recog- 
nition of it as the de facto boundary. 
Their Lordships are not disposed to give 
much weight to arguments of this kind. 
It is beyond contest that the boundary as 
fixed by Letters Patent was the meri- 
dian of 141° east longitude, and that no 
one intentionally accepted or referred to 
any other line but this as the boundary, or 
that if any one bid so his so doing would 
have no effect whatever. The real ques- 
tion in the case in their Lordships’ 
opinion lies much deeper and cannot be 
affected by such references however made 
during the time when it was not known 
that the de facto boundary did not coin- 
cide precisely with the exact position of 
the meridian of 141° east longitude. 

On the 30th day of July, lo42, the Act 
of 5 & 6 Victoria, c. 61 was passed. It 
is entitled an Act to provide for the 
better Government of South Australia. 
It repealed entirely the Acts 4 & 5 
William IV., c. 95 and 1 & 2 Victoria, 
c. 60 with the saving clause — 

lt That all Laws and Ordinances heretofore 
passed under the Authority and in pursuance of 
the said recited Acts or either of them and that 
all things heretofore lawfully done in virtue of 
the said Acts or of either of them shall hereafter 
be of the same validity as if the said Acts had 
not been repealed ” 

with a reservation which is not relevant 
to the present appeal. The same may be 
said of the actual provisions of the Act 
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which substantially amount to a re-enact- 
ment of the provisions of the repealed 
Acts with various changes of detail as to 
the number of the Commissioners, and &c. 
The Act contains no specific reference to 
boundaries. 

Reference was made in argument to 
two statutes relating to the sale of waste 
land belonging to the Crown in the 
Australian Colonies which were respec- 
tively passed in lis42 and 1846. They are 
5 & 6 Victoria, c. 36, and 9 & 10 Vic- 
toria, c. 104. In their Lordships’ opinion 
the sole relevance of these statutes is that 
they show that the sale and leasing of 
public lands in the Colonies were proceed- 
ing at this time, and were the subject of 
legislative regulation. The power of thus 
dealing with the lands of each Colony was 
in the hands of the Governor of the 
Colony in which they were situated sub- 
ject to various rules and regulations made 
by the Crown. It is obvious, therefore, 
that it was a practical necessity that the 
boundaries of the various Colonies should 
be defined and known. But otherwise the 
provisions of these Acts do not bear upon 
the question before their Lordships. 

By this time the practh al difficulties 
arising from the uncertainty of the bound- 
ary between the two Colonies of South 
Australia and New South Wales were 
becoming manifest to the persons in 
authority in the Colonies themselves. On 
30th September, 1844, Governor Grey, of 
South Australia, writes a despatch to the 
Colonial Secretary calling his attention to 
the very imperfect manner in which the 
eastern and western boundaries of the 
Provinces were defined. He suggests that 
the boundary of the meridian of 141® 
east longitude should be abandoned, and 
natural landmarksarising from the fea- 
tures of the country itself (mainly rivers 
and lakes) substituted therefor. Such an 
admitted departure from the boundary as 
fixed by the Letters Patent would cer- 
tainly have required either Imperial legis- 
lation or an exercise of the prerogative of 
the Crown, if indeed the latter mode 
would have sufficed, a question which it 
is not necessary to decide. No proposal 
of this kind would be practicable without 
the assent of both Colonies, and therefore 
the Colonial Secretary submits the pro- 
position to the Governor of New South 
Wales, who, although agreeing with 
Governor Gray’s view of the necessity of 


determining and clearly defining the 
boundary, does not accept his solution, 
and the suggestion was therefore aban- 
doned. 

From about this date commence the 
important steps that were taken by 
the two Colonies to put an end to the 
inconvenience arising from the uncertain- 
ty of the boundary between them. It is 
evident that the difficulty with regard to 
the administration of the law was making 
itself felt. The lands near the boundary 
were being taken up. In a letter of July 
15th, 1846, from one of the Commis- 
sioners of the Crown Lands Office to the 
Colonial Secretary is to be found the fol- 
lowing passage, which vividly illustrates 
this : — 

“I would beg leave to call His Excellency’s 
(». e., the Lieutenant-Governor) attention to the 
necessity of having the eastern boundary of the 
Province at least approximately defined as soon 
as possible. The country through which it 
passes is now occupied for 70 miles from the 
coast, and there are at least 12 or 14 settlers 
whose runs lie so near the boundary line that 
I considered my jurisdiction over them uncer- 
tain and. therefore refrained from interfering 
with them. The loss to the revenue is not the 
only evil resulting from the want of a defined 
boundary. A number of bad characters resort 
to this neutral ground, knowing that the police 
cannot interfere with them until the question of 
jurisdiction is determined.” 

That this description is not exaggerat- 
ed is evident from a letter written about 
the same date by the Lieutenant-Governor 
of South Australia to the Governor of 
New South Wales, referring to murders 
in the vicinity of the undefined bound- 
ary. 

The outcome of this state of things was 
that communications passed between the 
Governors of South Australia and New 
South Wales on the subject of the deter- 
mination of the boundary by a joint 
survey. The exact nature of the steps 
taken is clearly seen from the documents 
before their Lordships. On 26th October, 
1846, the Lieutenant-Governor of 
South Australia wrote to the Gover- 
nor of New South Wales a let- 
ter enclosing a copy of a letter 
which he had received from Captain 
Frome, the Surveyor-General of South 
Australia. In such last-mentioned letter 
Captain Frome concludes as follows: — 

“ With regard to the second question — that of 
the method of marking out this meridian line I 
would also recommend the adoption of the first 
plan proposed by Mr. Latrobe — that of confid- 
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ing the duly to a surveyor selected by the Gov- 
ernment of New South Wales ; as no possible 
good can result from the employment of two 
surveyors with their respective parties upon 
work which cannot be divided, and I have no 
surveyor in the department available for such 
duty except a serjeant of the Royal Sappers and 
Miners, who is at present fully employed in the 
triangulation.” 

“ It would, however, I think be desirable that 
some person on the part of this Government 
should accompany the survey party, not as a 
surveyor or with any power to interfere with 
the details of the work, but to report, for the in- 
formation of the Lieutenant-Governor, upon 
the progress of the work and the nature of the 
country through which the line may run.” 

“ If His Excellency approves of this arrange- 
ment it would be advisable that rations, and 
such camp equipment as may be required 
should be provided for this gentleman by the 
Government of New South Wales, as forming 
part of the cost of the survey.” 

And the enclosing letter concludes 
thus : — 

“ The difference of a few seconds of longitude 
one way or other does not appear to me to be 
of any other importance than that, as the Im- 
perial Parliament has decided that the Bound- 
ary shall lie on the 141st meridian of east longi- 
tude. it remains for us to ascertain that meridian 
by the best means in our power to prevent future 
litigation among the occupiers of the soil.” 

To this letter the Governor of New 
South Wales, replied on 3uth December 
1846. The relevant part of the letter in 
this connection reads as follows: — 

“I have now the honour to inform Your Excel- 
lency that in compliance with Captain Frome’s 
suggestion that the work should be performed 
under the superintendence of this Government 
at the joint expense of both, I have directed a 
competent surveyor with a sufficient party to 
proceed to the mouth of the Glenelg and I have 
instructed the acting superintendent of Port Phil- 
lip to communicate to your Excellency the period 
at which the party may be expected to reach 
their destination, and I have further directed 
that the gentleman whom you propose to attach 
to this party on the part of the Government of 
South Australia shall be provided with food 
and camp equipage during the time he may be 
employed.” 

The person instructed by the Governor 
of New South Wales to make this survey 
was Mr. Wade, and the person instructed 
to accompany him on behalf of South 
Australia was Mr. White. Both appoint- 
ments were made in January, 1£47. 
Their Lordships have no doubt that 
under the difficulties of the situation 
Mr. Wade carried out his work in a very 
commendable way. He sent full reports 
of his progress, and there is abundant 
evidence that what he did met with 


approval on all sides. When his survey 
reached the 36th parallel of south latitude 
he was obliged to suspend it for a while. 
The reports of Mr. White, who accom- 
panied him on behalf of South Australia, 
show that he was in complete agreement 
with Mr. Wade in the matter of the 
survey. 

It is now necessary to refer to the 
materials which Mr. Wade possessed for 
the purpose of his guidance in the survey. 
To trace the 141 st meridian east longitude 
it was sufficient to ascertain the point 
where that meridian struck the south 
coast and to proceed from that point 
in a due northerly direction. The position 
of this point could even at that date be 
obtained by two or three independent 
methods, all depending on astronomical 
observations. Of these, the method of 
lunar observations would be direct, t. e. t 
independent of the accuracy of the deter- 
mination of the longitude of any other 
place. The two other methods in use at 
the time, i. e., triangulation and chrono- 
metric observations, resulted only in 
determinations of the difference of longi- 
tude of the place of observation and of 
some known point with respect to which 
the triangulation and the chronometric 
observations were made. Observations 
of all three kinds had already been made, 
the most important being those of Mr. 
C. J. Tyers in 1839. In these observations 
Fort Macquarie, Sydney, was taken by 
Mr. Tyers as his point of departure, and 
he assumed its longitude to be 151° 15* 
14", which was the accepted value at the 
time. Other observations had been made 
by Capt. Stokes by chronometric obser- 
vations. I hese two determinations were 
in the hands of Mr. Wade for his guid- 
ance, either at or shortly after the 
commencement of his labours, and must 
equally have been known to Mr. White, 
who was throughout in possession of 
complete knowledge of all the steps taken 
by Mr. Wade. 

It will be necessary later to point out 
more in detail the impossibility of ascer- 
taining with absolute certainty the position 
on the surface of the earth of an astro- 
nomical line such as a meridian. It is 
sufficient here to say that all these 
determinations differed slightly. One 
element which vitiated their accuracy was 
that the assumed longitude of Fort Mac- 
quarie was slightly incorrect, as was 
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shown many years afterwards by a series 
of lunar observations made in Sydney 
Observatory. But although this error 
was unknown at the time, it is quite clear 
that the Governors of both States were 
aware of the differences that existed in 
the determination of the starting point of 
the survey and realised that the existence 
of such differences must necessarily be 
anticipated. It is evident, therefore, that 
their action was consciously based on these 
considerations. In the letter of 30th 
December, 1846, already referred to, the 
Governor of New South Wales, writing 
to the Lieutenant-Governor of South 
Australia, expresses himself on this 

subject as follows : — 

“ With respect to the difference of a few 
seconds of longitude between Captain Stokes 
and Mr. Tyersas to the position of the Glenelg 
River, as stated by Captain Frome in his letter 
of the 22nd October, enclosed in Your Excel- 
lency’s despatch of the 26th of that month. I 
apprehend that the best means in our power to 
ascertain the 141st meridian of east longitude 
so as to meet the provisions of the Imperial 
Act. will be to direct the surveyors employed, to 
strike a mean between the calculations of Captain 

Stokes and Mr. Tyers.” . 

Instructions to this effect were form- 
ally given to Mr. Wade by the Superin- 
tendent Surveyor for New South Wales 
in a letter of 28th January 1847, in the 
following terms : — 

“ ^onqUude bSw2i?c3^ Stoke" 

Md° n I»lr Tyers as to the position of the G'enelg 
River it is apprehended by His Excellency Sir 
c Fi Joy- that the best means to ascerta.e th. 

past longitude is to strike a 

sp s S sras 

is the mode to b P l Should, however, any 
for the present su y. jj this sUbjec t I trust 

further communicate such additional 

1 may , b nn S It may be necessary before you 

instructions as m y should ^ gentleman who 
begin the work. ^ Austra i ia bave bee n 

is to join y° u directions this circumstance 

provided with similar airec^ confirmation 

you win. is subj~t. I shall 

of the present instr y our party hasreacb- 

be glad to be in* b Glenelg. and when you 

ed its destmation at the t -le B aod other 

-rt^r 000^1 h it you tnay .hit.it 

requisite to originally intended 

Although determinations 

t ?^ ke Tv e e" and Captain Stokes, the 
° f ^Captain Stokes were, unfortu- 
nately, not sentio fc Wade m 

« «. p 


Lordships are unable to say whether this 
in any way increased the error of the 
actual determination, but it is quite evi- 
dent that the action of Mr. Wade was 
communicated to and approved of by the 
Governors of both States. For example, 
in his letter to the Colonial Secretary, 
Adelaide, Mr. White on the 15th April, 
1847, says: — 

“I do not consider myself entitled to offer an 
opinion ; yet, in the absence of any positive in- 
formation relative to the position of the 141st 
degree of east longitude as laid down by Captain 
Stokes, I concurred with Mr. Wade in deem- 
ing it advisable to assume the 141st meridian of 
Mr. Tyers. and commence marking the bound- 
ary without any further delay: and this has 
been accordingly done, which I trust may meet 
with the approbation^ of His Excellency the 

Lieutenant Governor.” 

On 20th October, 1847, the Colonial 
Secretary for New South Wales transmit- 
ted to the Colonial Secretary for South 
Australia the reports made by Mr. Wade 
upon the boundary line so far as he had 
surveyed it before being' compelled to 
desist, i.t., to the 36th degree of latitude. 
The letter concludes as follows : — 

“ Tn forwarding these documents. I am also 
directed to inform you that Sir Charles Augus- 
tus Fitzroy concurs with His Honour tae Supe 
ntendent in opinion that the object of the 
survey appears to be sufficiently attained for all 
oractical purposes at present, and to suggest 
For the consideration of the Ueu.enant-Gover- 
nor that in accordance with the Supennten 

dent’s recommendation, ’the boundary 1 

a Mr Wade from the coast to tbe 

36ih*detree of M latitude' should be adopted and 
36lh degree m a d boundar y l.ne 

procla^ed. asjhe ^ , h<J resp3c tive de - 

pe Xn nC '?he following December the 

Lieutenant-Governor of South Australia 
proclaimed the boundary so marked out. 
This proclamation is so important that 
is necessary to cite it in full : 

"Proclamation. 

"Bv His Excellency Frederick Holt Rohe* 
Esq . Lieutenant-Colonel in the Army, i 
Tenant-Governor of Her Majesty’s Province of 
South ^ Australia and Vice-Admiral of the 

“"Whereas by an Act of the Imperial PgliMr 

ment. passed in the fourth and fifth years of 

the reign of His late Majesty King William t 

Fourth intituled. ' An Act to 

Majesty to erect South Australia into a Brit is 

Province or Provinces and to provide for^ 

colonization and Government ^reoL WiS 
Majesty was empowered with the ad ‘ ° 

his Privy Council, to erect and establ sh 
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and the 26th degree of south latitude, together 
with the Islands adjacent thereto, and the bays 
and gulfs thereof, one or more provinces, and 
to fix the respective boundaries of such pro- 
vinces. 

“ And whereas His said late Majesty, on or 
about the nineteenth day of February, One 
thousand eight hundred and thirty- six, by Let- 
ters Patent under the great seal of Great Britain, 
with the advice of his Privy Council, and in 
pursuance of the powers in that behalf vested in 
his said Majesty by the said recited Act of Parlia- 
ment. did erect and establish one province, to be 
called tLe ‘ Province of South Australia,’ and 
did thereby fix the boundaries of the same pro- 
vince in manner following (that is to say) : — On 
the north, the 26th degree of south latitude ; on 
the south, the Southern Ocean ; on the west, 
the 132nd degree of east longitude ; and on the 
east, the 141st degree of east longitude ; includ- 
ing therein all and every the bays and gulfs 
thereof, together with the Island called Kangaroo 
Island, or any part of the mainland of the said 
Province. 

“ And whereas from the progress of settlement 
on the eastern frontier of the said Province, 
and on the borders of the territory of New 
South Wales, it has become necessary to mark 
out and ascertain the 14)st degree of east 
longitude, so fixed as the boundary of South 
Australia on the east as aforesaid ; and for this 
purpose, by an arrangement previously enter- 
ed into, the Government of New South Wales 
has, with the consent and concurrence of the 
Government of South Australia, caused the 
position of the 141st meridian of longitude, east 
from Greenwich, to be correctly ascertained at 
a spot on the sea coast near the mouth of the 
River Glenelg ; and. therefrom, the said meri- 
dian to be surveyed northward as far as the 
36th parallel of south latitude, by Henry Wade, 
Esquire, surveyor, and to be marked upon the 
ground by a double row of blazing upon the 
adjacent trees, and by mounds of earth at 
intervals of one mile where no trees exist. 

“ And whereas it is expedient that the said 
survey should be authoritatively adopted and 
made known, 

“ NoWtherefore, by virtue and in pursuance 
of the power and authority to me confided, I, 
the Lieutenant-Governor aforesaid, in name 
and on behalf of Her Most Gracious Majesty, 
do hereby notify, and proclaim, that the line 
so marked as aforesaid, and particularly des- 
cribed in the schedule hereto annexed, ar.d 
delineated on the public maps deposited at the 
Survey Office, at Adelaide, as the meridian of 
the 141st degree of east longitude, is and shall 
be deemed and construed to be the eastern 
boundary of the Province of South Australia, 
to all intents and purposes ; and all and singu- 
lar Her. Majesty’s Officers, Ministers, and sub- 
jects in the said Province, and all others whom 
it may concern, are required to take due notice 
hereof accordingly. 

“ Given under my hand and the public seal 
of the said Province, at Adelaide, this eleventh 
day of December, One thousand eight hundred 
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and forty-seven, in the eleventh year of Her 
Majesty’s reign.” 

“ By His Excellency’s Command, 

“ A, M. Mundy, 

“ Colonial Secretary.’* 

Ia the schedule there was a clerical 
error whereby “ one quarter of a mile 
east ” appeared instead of “one and a 
quarter mile west.” Their Lordships 
attach no importance to this, because it 
is evident that the rest of the schedule 
would show that the error was a clerical 
one and would enable it to be corrected. 
For instance, it gives the physical marks 
by which the boundary was marked out, 
commencing with the statement: “At 
about half a mile due north from the 
starting point a pyramid of stones is 
erected with a post in the centre marking 
the line of boundary.” This would at 
once enable the erroneous description of 
the point from which the boundary liae 
started on the coast to be recognised as a 
misdescription and corrected. But on 
learning of the existence of this clerical 
error within two or three days after the 
proclamation, the Governor of South Aus- 
tralia ex abundanti cautela issued a procla- 
mation correcting the error, a precaution 
which, though in their Lordships’ opinion 
unnecessary, was very proper under the 
circumstances. Both these proclamations 
were forwarded to the Governor of New 
South Wales, and on the 2nd March, 1&49, 
the said boundary was proclaimed by the 
Governor of New South Wales in the 
following proclamation : — 

“ Proclamation. 

‘‘By His Excellency Sir Charles Augustus Fitz- 
Roy, Knight Companion of the Royal Hanove- 
rian Guelphic Order, Captain-General and 
Governor-in-Chief of the Territory of New 
South Wales, etc. 

“ Whereas by Letters Patent, under the Great 
Seal of Great Britain, bearing date the twentieth 
day of February, in the ninth year of the reign 
of Her Majesty Queen Victoria, I, Sir Charles 
Augustus FitzRoy, am constituted and appoint- 
ed Captain-General and Governor-in-Chief in 
and over the territory of New South Wales and 
its Dependencies, within the limits therein des- 
cribed, save and except that part of the said 
territory called and known by the name of the 
Province of South Australia ; and whereas the 
eastern boundary line of the said Province, 
which separates it from this Colony, was by 
Letters Patent, bearing date the n.neteenth day 
of February, One thousand eight hundred and 
thirty-six, issued by His late Majesty, King 
William the Fourth, fixed at the one hundred 
and forty-first degree of east longitude, reckon- 
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ing from the meridian of Greenwich ; and where- 
as it having become necessary to mark out and 
ascertain the said one hundred and forty-first 
degree of east longitude between the said Terri- 
tory of New South Wales and the said Province 
of South Australia, an arrangement was entered 
into with the Government of South Australia 
for that purpose, in consequence of which the 
position of the said one hundred and forty- 
first degree of east longitude has been correctly 
ascertained at a spot on the sea coast near the 
mouth of the River Glenelg, and therefrom 
northward as far as the thirty-sixth parallel of 
south latitude ; and whereas it is expedient that 
the said boundary line, so marked, and survey- 
ed, should be made known : Now, therefore, I, 
Sir Charles Augustus FitzRoy, as such Gover- 
nor as aforesaid, do hereby notify and proclaim 
the lines so marked and surveyed, and particu- 
larly described in the schedule hereto annexed, 
and delineated on the public maps in the survey 
office in Sydney and Melbourne respectively, 
shall be deemed and construed to be the boun- 
dary line between the said Territory of New 
South Wales and the Province of South Austra- 
lia respectively as far as the same extends. 

“ Given under my Hand and Seal, at Govern- 
ment House, Sydney, this twenty-eighth day of 
February, in the year of Our Lord one thous- 
and eight hundred and forty-nine, and in the 
twelfth year of Her Majesty’s reign. 

“ Chas, A. FitzRoy.” 

It is common ground that the schedules, 
though couched in slightly different 
language, are for all practical purposes 
identical. 


Information of the establishment of a 
boundary line between the Colonies of 
New South Wales and South Australia, 
together with a copy of the Proclamation 
of that line by the Lieutenant-Governor of 
South Australia above referred to, was 
sent by the Governor of New South 
Wales to Her Majesty’s Secretary of 
State for the Colonies, who acknowledg- 
ed it by a letter of 17th May, 1848, in the 
following terms : — 

“ Downing Street, 

“ 17th May, 1848. 

“ Sir, 

” I HAVE to acknowledge the receipt of your 
despatch, No. 7, of the 8th January last, announ- 
cing that the establishment of a boundary line 
between the Colonies of New South Wales and 
South Australia, and enclosing the copy of a 
Proclamation of the Lieutenant-Governor of 
that Colony upon the subject. 

“ In reply, I have to signify to you my approval 
of the care with which this work appears to have 


been accomplished. 

“ (Signed) 


Grey.” 


This was followed up by another letter 
from Her Majesty’s Secretary of State for 
the Colonies, dated June 30th, 1848, 
which reads as follows : — 


“ Downing Street, 

“ 31st June, 1848. 

“ Sir, 

“ With reference to my despatch of the 17th 
ultimo, No. 80, relative to the boundary which has 
been established between New South Wales and 
South Australia, I have now to acquaint you that 
in intimating to Sir Henry Young my approval of 
the manner in which this work has been per- 
formed. as reported in a despatch which has been 
received from his predecessor, I have informed 
him that I consider it very desirable that no time 
should be lost in carrying on the survey to the 
River Murray. 

. “ (Signed) Grey.” 

The suggestion of the Colonial Secre- 
tary contained in this letter was followed 
by the Governors of the two States, and 
the continuation of the demarcation of 
the line was entrusted to Mr. White and 
completed by him up to the Murray River 
on 7th December, 1850. It is common 
ground that this was marked out on the 
basis of being a continuation of the por- 
tion of the boundary marked out by 
Mr. Wade, and that it was done at the 
joint desire of the Governors of the two 
Colonies. The arrangements were actually 
carried out under the management of the 
New South Wales Government, but this 
was by the express wish of the Lieutenant- 
Governor of South Australia. 

To conclude the history of this comple- 
tion of the survey their Lordships find 
that in February, 1850, the Governor of 
New South Wales makes a claim on the 
Colony of South Australia for the moiety 
of the expenses of Mr. White, amounting 
to 419/. 4s. Id. This sum (with a slight 
increase in respect of a premium which 
made it amount to 425/. 10s. 4 d.) was 
reported to Earl Grey, who was then Her 
Majesty’s Secretary for the Colonies, and 
he passed it on to the Lords Commis- 
sioners to the Treasury in the following 
letter dated the 17th October, 1850 : — 
“Sir, 

“ I am directed by Earl Grey to transmit to you, 
for the consideration of the Lords Commission- 
ers of the Treasury, the enclosed copy of a des- 
patch from the Governor of South Australia, 
reporting the expenditure of the sum of 425/. 
10s. 4 d. in liquidating the debt due to the 
Government of New South Wales, on account 
of one-half of the charge of surveying the bound- 
ary line between the two Colonies. That service, 
which was necessary in itself had already been 
sanctioned, so far as the undertaking was con- 
cerned, and Lord Grey proposes, with their 
Lordships' concurrence, to sanction the expen- 
diture now reported. 

" I am, &c." 
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To which, on the 22nd of November, 
1850, he received the following reply : — 
“ Sir, 

“ In reply to your letter of the 6th inst., res- 
pecting a joint expenditure incurred by the Go- 
vernment of South Australia and New South Wales 
in surveying the boundary line between those 
Colonies, I have it in command to acquaint you, 
for the information of Earl Grey, that the Lords 
Commissioners of Her Majesty’s Treasury concur 
in the opinion expressed by his Lordship regard- 
ing the necessity for this service, and approve 
therefore, of the payment by the Government of 
South Australia of the sum of 425/. 10s. 4 d. in 
liquidation of the debt due to the Government 
of New South Wales on account of one-half of 
the expense incurred for the survey in question. 

** I am, &c., 

“C. E. Trevelyan.” 

The expenses thus approved of on 
behalf of the Treasury and the Secretary 
of State for the Colony were accordingly 
discharged out of the revenues of South 
Australia. The correspondence which 
passed at the time between the parties 
interested shows that there was the same 
feeling as in the case of the earlier 
surveys that the work had been carried 
out with exemplary care and diligence. 

From this time forward the boundary 
thus marked out from the coast to the 
Murray River was accepted and 
acted upon by both Colonies as the bound- 
ary between them. It would seem 
however, that in the early sixties the 
Government of South Australia began to 
suspect that the Wade and White bound- 
ary lay somewhat to the west of the meri- 
dian of 141° east longitude, or in other 
words had been fixed in a position un- 
favourable to that Colony in that it dimi- 
nished its area. Early in 1865 the ques- 
tion of marking out the boundary line 
northward from the Murray River came 
forward, and it was proposed that this 
should be done by extending the Wade 
and White boundary line northwards. 
To this latter proposition South Australia 
declined to accede, and finally instructions 
were given on behalf of New South 
Wales to Mr. Smalley, the Government 
Astronomer, and by South Australia to 
Mr. Charles Todd, the Superintendent of 
Telegraphs, to determine this part of the 
boundary line. They completed their work 
by December 1868, as is evidenced by 
their report of that date. Their determi- 
nation of the boundary line was entirely 
independent of the Wade and White line, 
and the point at which it starts northward 
from the Murray River is about two 


miles nineteen chains east of the point 
where the Wade and White line strikes 
that river. At the date when the Smalley 
and Todd boundary was fixed it was pos- 
sible to use the very exact method of time 
signalling by electric telegraphy, and 
there is no doubt that the later determi- 
nation of the point where the 141st meri- 
dian strikes the Murray River is much 
more accurate than the earlier one. No 
one can, however, predicate even of it 
that it is exactly correct. It is important 
to notice that the acceptance of this line 
was, as before, treated as a matter of 
agreement between the two Colonies, as 
is evidenced by the concluding paragraph 
of the report above mentioned, which 
reads as follows : — 

“ And we hereby agree on behalf of our res- 
pective Governments to accept the line herein- 
before described as the common boundary of 
the two Colonies.” 

It is on this combined action of the two 
Colonies that the whole of the boundary 
between New South Wales and Victoria 
on the one hand and South Australia on 
the other as marked out on the ground 
has always rested. 

There remains little further in the his- 
tory of the question that is relevant to the 
decision of the matters in issue. In the 
year 1850 the large and important district 
of New South Wales as then constituted, 
known as Port Phillip was erected into 
the independent Colony of Victoria. The 
River Murray forms the northern bound- 
ary of this Colony, and therefore Victoria 
alone is directly interested in the question 
of the validity of the Wade and White 
boundary. The present Colony of New 
South Wales has no interest in it. Acts 
have since been passed as to the forma- 
tion of electoral districts in Victoria and 
as to the jurisdiction of public officers an d 
magistrates. In all this legislation, as wel J 
as in the civil and criminal administra- 
tion in the frontier lands, the existence 
of a boundary line has been recognised, 
and that boundary line has always been 
in practice the Wade and White line. 
But since the actual inaccuracy in the 
position of the Wade and White line has 
been a matter of general knowledge South 
Australia has again and again tried to in- 
duce Victoria to consent to a redetermi- 
nation of the boundary. Such an attempt 
commenced in 1869, and at one time 
appeared likely to succeed, but in the year 
1876 the Government of Victoria finally 
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: refused its consent and the matter fell 
through, and a like fate has attended 
subsequent attempts of the same kind on 
the part of South Australia. Their Lord- 
ships, however, are of opinion that enter- 
ing upon such negotiations does not imply 
any abandonment on its part of its con- 
tention that the original settlement is 
binding. 

In. the year 1861 the Queensland Gov- 
ernment Act, 24 & 25 Victoria, c. 44 
was passed, which contained in Clause 5 
a provision relating to all the Australian 
Colonies. This clause reads as fol- 
lows : — 

“ Whereas the Boundaries of certain of Her 
Majesty’s Colonies on the Continent of Aus- 
tralia may be found to have been imperfectly 
or inconveniently defined and it may be expe- 
dient, from time to time, to determine or alter 
such boundaries: Be it therefore enacted as 
follows : — 

“ It shall be lawful from time to time for the 
Governors of any contiguous colonies on the 
said continent, and with the advice of their res- 
pective Executive Councils by any Instrument 
under their joint Hands and Seals, to determine 
or alter the common Boundary of such Colo- 
nies; and the Boundary described in any such 
Instrument shall be deemed to be, within the 
Limits there laid down, the true Boundary of 
the Colonies, so soon as Her Majesty’s approval 
of such Instrument shall have been proclaimed 
in either of such Colonies by the Governor 
thereof.” 

It was therefore competent to the Colo- 
nies of Victoria and South Australia after 
the passing of this Act to readjust their 
common boundary by observing the for- 
malities prescribed by the Act and with- 
out any appeal to Imperial legislation, 
but their Lordships are of opinion that 
(excepting as explaining the later negotia- 
tions above-mentioned) this Act has no 
relevance to any of the matters in issue in 
this Appeal, because on the one hand it is 
common ground that nothing has been 
‘done which would constitute a compliance 
with the conditions of the section, and on 
the other hand their Lordships have no 
doubt that the passing of this Act, did 
not take away from the Governments of 
the Colonies interested any .rights or 
powers which they previously possessed. 
Its sole effect was to enable them, if they 
complied with its provisions, authori- 
tatively to fix a common boundary line 
whether or no it agreed with that previ- 
ously fixed by Imperial legislation or by 
Orders in Council. This was an 
additional power given by the Statute 


which was not previously possessed by 
those Colonies. 

Having thus recapitulated the relevant 
material it remains to consider the argu- 
ment based thereon by the Appellants. 
It is clearly and forcibly expressed in the 
dissenting judgment of Higgins, J., in 
the High Court. It may be stated thus : 
—The Act of 1834 (4 & 5 William IV., 
c. 95) under which South Australia 
was created a Colony, enacted that His 
Majesty, with the advice of His Privy 
Council, might erect within a defined part 
of Australia (which includes the present 
Colony of South Australia) one or more 
provinces and fix the respective boun- 
daries of such provinces, and that the 
inhabitants of such provinces should be 
free from the laws, orders, statutes, and 
constitutions of other parts of Australia, 
but should be subject to and bound to 
obey such as were from time to time 
made for such province or provinces. 
They further say that by the Order in 
Council of February 19th, 1836, the 
Crown, acting under the powers given by 
that Act, created the Colony of South 
Australia and fixed its eastern boundary 
at the meridian of 141° east longitude ; 
that the boundary so fixed'has the same 
legal status as if it had been fixed in 
and by the Imperial Statute, and that 
therefore nothing less than an Im- 
perial Statute can alter it. Finally, they 
say that no Imperial Act has been passed 
which either specifically alters it or gives 
powers of alteration to any other indivi- 
dual or legislature which have been 
exercised in that behalf, and that, there, 
fore the boundary between the two States 
remains as it was fixed by the Order in 
Council. 

Counsel for the Appellants did not in 
any wise shrink from putting forward ic 
the plainest terms the consequences which 
he contended must follow from the above 
legal argument. He admitted that neither 
at the date of the Order in Council nor at 
any subsequent time was it possible to fix 
with accuracy a line on the surface of the 
earth representing the meridian : he also 
admitted that the degree of accuracy with 
which this could be done had increased 
with the progress of knowledge and would 
probably increase still further in the 
future, and that therefore the boundary, 
however carefully fixed, could never be 
said to be the legal boundary or to warrant 
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the claim of either Colony to exercise 
jurisdiction up to it in view of the possibi- 
lity that a redetermination of greater 
accuracy might shift its position. 

With much, if not all, the legal argu- 
ment for the appellants stated as above 
their Lordships find themselves in agree- 
ment. They are of opinion that, so far as 
fixing the boundary of South Australia is 
concerned, the Letters Patent of Febru- 
ary 19th, 1836, have the authoiity and 

force of an Imperial Statute, and that no 
subsequent legislation has modified them 
so far as is relevant to the present Appeal. 
The interpretation and validity of the 
provisions of these Letters Patent stand 
to-day just as they stood at the time when 
they were issued. But their Lordships 
find themselves unable to accept the inter- 
pretation of those provisions which is 
contended for by the appellants. 

In order to make clear the decision of 
their Lordships on this point and the 
reasons upon which it is based it will be 
necessary shortly to consider what is 
implied in taking an astronomical line 
such as a meridian as the boundary of a 

I State. The position and course of such 
a line on the actual surface of the earth 
.can only be obtained by means of elabo- 
rate astronomical observations. At the 
date of the Letters Patent, the possible 
observations for this purpose were of 
three kinds. The first was by lunar ob- 
servations, which would give by means of 
a comparison of the position of the moon 
as observed locally with the computed 
position of the moon as recorded 
in the Nautical Almanack a means 
of ascertaining the difference between 
local time and Greenwich time and, 
therefore, of determining the longitude of 
the place. This method, though pro- 
bably the most accurate then available, 
was liable to errors of observation, and 
further to errors in the computation of the 
moon’s future position contained in the 
Nautical Almanack, which, especially at 
so early a date, were not inconsiderable. 
Another method was by chronometrical 
observations. A considerable number of 
chronometers of known rate are compared 
with the local time at a place whose longi- 
tude is known, and then brought to some 
place of observation near to the position 
of the meridian and compared with the 
local time there, and in this way the 
difference of the local time at the place of 


observation and at the place selected as a 
basis of comparison is ascertained 
and the difference of their longitudes 
arrived at. This method was liable 
to a double error. The longitude of 
the starting point might not have been 
correctly ascertained and any error in 
such longitude must necessarily appear 
in the final result. But there was the 
further source of error arising from the 
difficulty of making chronometrical 
observations with accuracy. The third 
method was by direct triangulation, that 
is to say, by making a complete survey 
starting from some point of departure 
whose longitude was supposed to be 
known, and reaching to and including 
the place of observation near the desired 
meridian. This was liable to error due 
to inaccuracy in the determination of the 
longitude as a point of departure in 
exactly the same way and to the same 
extent as the preceding method. But in 
addition it had its own special sources 
of error. Although no doubt a complete 
and careful geodetic survey conducted 
with all the modern precautions against 
error is a very satisfactory way of deter- 
mining the position of any point in a 
country, the cumulative effect of errors 
of observation in such a triangulation as 
wa practicably possible in a sparsely 
occupied country at that date would 
necessarily be considerable. 

The critical fact for the decision of the 
question in this case is that although care 
on the part of the observers and excel- 
lence in the instruments used by them 
are able to reduce the effect of these 
sources of error to an amount which 
appears to be negligible in angular 
measurement, the practical consequences 
of such an error on the face of a globe of 
the size of the earth are by no means 
capable of being neglected. A degree, 
which is the ninetieth part of a right 
angle, seems to be a very small angle, 
and when it is borne in mind that a 
second is the three thousand six hun- 
dredth part of that small angle it would 
seem to be meticulous particularity to 
trouble about a few seconds in the deter- 
mination of an angle. But in the latitude 
in question the distance corresponding to 
one second of arc (which is passed over 
by the sun in the fifteenth part of a 
second of time) is about bO feet, so that 
the inevitable inaccuracy of these deter- 
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minations represents considerable dis- 
tances on the surface of the earth. The 
expert astronomical witnesses that were 
called in this case estimated the probable 
error of such a determination if made in 
or about the year 1847 at amounts vary- 
ing from one mile to three miles, so that 
it may safely be assumed that at the date 
of the Letters Patent it was impracticable 
to determine the position of the meridian 
without a probable error of, say, two 
miles. 

The fact that no astronomical deter- 
mination can be accurate is not a reflec- 


tion on the position of astronomy among 
the sciences. Throughout the whole 
world of observations the inevitable pre- 
sence of inaccuracies is recognised, and 
the dominant idea is to determine the 
probable error of each set of observations, 
that is to say, the margin of inaccuracy 
which must be allowed to it and within 
which it cannot be trusted. As the means 
and instruments of observation improve 
this probable error grows smaller, but it 
can never disappear. A striking example 
of improved methods is given in the pre- 
sent case. The Letters Patent date 
before the introduction of electric tele- 
graphy and Wade and White made their 
determination before it was available for 
their purpose. The consequence is that 
they had to base their survey on 
results obtained from the comparison 
of chronometers, whereas far more 
accurate determinations of time can 
be made by electric signals which 
are instantaneous in transmission. But 
even with the use of such improved 
methods there remains a probable error, 
and it would appear that the determina- 
tion of the boundary of New South Wales 
and South Australia north of the Murray 
River, which was made with the aid of 
telegraphic signals, is probably a hundred 
yards to the east of the meridian which it 
purports to mark out. 

Bearing these considerations in mind, 
let us consider what is the meaning of 
fixin" the boundaries of two provinces by 
an astronomical line such as the men. 
dian. This boundary is to separate not 
only civil but criminal jurisdiction. The 
inhabitants of the country on the one 
side are to be subject to one set of laws 
and authorities, and those that inhabit 
the country on the other side of the line 
are to be subject to another. It lsessen- 


tial that the given boundary should be 
such as fixes the rights and duties of the 
people and their rulers, and this can only 
be done by its fixing a boundary on the 
surface of the earth which divides the 
two. To hold in favour of the appellants 
would be to say that the provisions of the 
Letters Patent contemplated the continu- 
ed existence of a No Man’s Land of finite 
breadth over which the authorities of 
neither Colony could legitimately assert 
authority and which, although no doubt 
its breadth might be reduced as the 
advance of science diminished the proba- 
ble error of the observations, could never 
be wholly extinguished. 

It is impossible, in their Lordships' 
opinion, to hold that this is the true and 
complete interpretation of the provisions 
of the Letters Patent taken in connec- 
tion with the statute under which they 
were issued, which is expressly directed 
to the defining of a province or provinces 
the inhabitants of which “shall be free and 
shall not be subject to or bound by any 
laws, orders, statutes or constitutions” of 
any other part of Australia, but shall be 
subject to and bound by their own only. 
To define a boundary for such purposes 
it is necessary that the boundary line 
should be described or ascertainable on 
the actual surface of the earth. In the 
case of such a boundary as that defined 
by the Letters Patent it was necessary in 
order to accomplish this that there should 
be an executive Act so defining and repre- 
senting the enacted boundary ; and seeing 
that such an executive Act was and must 
have been known to be essential to render 
the provision in the Letters Patent a 
boundary such as was needful for the 
purposes of the Act, their Lordships have 
no doubt that on well-known principles 
of the interpretation of statutes the Letters 
Patent must be taken to have implied and 
authorised the delineation and determina- 
tion of the effective boundary by such an 
executive Act. 

Counsel for the appellants would have 
us take the view that it only contemplat- 
ed laying out from time to time a provi- 
sional boundary differing from the legal 
boundary, which, though growing more 
and more accurate, would never possess 
the status of finality. But in so doing he 
entirely overlooked the difficulties of the 
case. It is impossible for authorities to 
settle provisionally between themselves 
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what area of jurisdiction they will take. 
The rights and liberties of the inhabi- 
tants of the country are expressly settled 
by the statute, and such a suggestion 
would imply that the legislature contem- 
plated that the authorities should 
without any warrant suspend as they 
might find most convenient its express 
provisions. But furthermore can it 
be supposed that it was the intention of the 
legislature and of the King in Council 
that the authorities should expose them- 
selves ex necessitate to actions by persons 
over whom they have exercised jurisdic- 
tion prior to some redetermination of the 
boundary line in places where it has been 
ascertained that their jurisdiction did not 
legally extend ? The only alternative is 
that they should on both sides abstain 
from exercising jurisdiction over any 
part of the doubtful territory, and this 
would be to permit the creation of an 
Alsatia in which criminals would enjoy 
full protection. And we are asked to 
accept an interpretation which entails all 
these grave difficulties in lieu of holding 
that the legislation carries with it an im- 
plied power to the executive to do such 
acts as are and are known to be necessary 
to translate the directions of the Letters 
Patent into an actual boundary in the 
practical sense of the word. 

Their Lordships therefore hold that on 
the true construction of the Letters 
Patent it was contemplated that the 
boundary line of the 141st meridian of 
east longitude should be ascertained and 
represented on the surface of the earth so 
as to form a boundary line dividing the 
two Colonies, and that it therefore im- 
plicitly gave to the executives of the two 
Colonies power to do such Acts as were 
necessary for permanently fixing such 
boundary. This being so, the only ques- 
tion is whether the acts of the execu- 
tive .fixing the Wade and White line as 
the boundary were acts such as were 
so contemplated and empowered. As to 
this their Lordships feel no difficulty. The 
facts set out above show that the two 
Governments made with all care a sincere 
effort to represent as closely as was possi- 
ble the theoretical boundary assigned 
by the Letters Patent by a practical line 
of demarcation on the earth’s surface. 
There is no trace of any intention to de- 
part from the boundary assigned, but only 
to reproduce it, and as in its nature, it was 


to have the solemn status of a boundary 
of jurisdiction, their Lordships have no 
doubt that it was intended by the two 
executives to be fixed finally as the statu- 
table boundary and that in point of law 
it was so fixed. Nothing could be more 
striking than the open and formal way in 
which the Wade line to the 23rd degree of 
south latitude was proclaimed and ac- 
knowledged by both Colonies with the 
sanction of the Secretary of State for the 
Colonies, and though the northern part 
of the boundary which was laid out by 
Mr. White did not receive such a formal 
and public recognition inasmuch as it 
was not proclaimed, yet it was ordered, 
carried out, and accepted in precisely the 
same way as the earlier survey, and there 
is not in their Lordships’ opinion any 
difference between the two portions of the 
boundary in respect of their authority 
and finality. 

It is unnecessary therefore for their 
Lordships to consider that portion of the 
respondents’ case which rests upon the 
length of time during which the bound- 
ary line has been in fact accepted in 
practice by both Colonies. Similarly they 
do not think it necessary to deal with the 
somewhat refined considerations arising 
from the fact that the Victorian electoral 
districts have been statutably mapped out 
on the basis of this boundary line in the 
statutes creating them, nor to consider 
whether the Royal prerogative to fix 
boundaries can be treated as being in 
abeyance so far as these Colonies are 
concerned. They therefore express no 
opinion on these points. 

Their Lordships will therefore humbly 
advise His Majesty that this Appeal 
should be dismissed. 

T - s * N - Appeal dismissed . 
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Privy Council Appeal No. 86 of 1913. 
Specific performance— Suit in Ontario for 
specific Performance and in the alternative for 
damages— This is an equity proceeding— ^ Judg- 
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merit determining liability but leaving the 
question of damages for further enquiry — An 
appeal lies from such judgment as a matter of 
right from the Court of appeal, to the Supreme 
Court of Canada — The judgment cannot be 
attacked in an appeal from the judgment on 
damages made to the Supreme Court when no 
appeal had been filed in time from the former 
judgment and when special leave to appeal , 
under S 'll of the Supreme Court Act front the 
same judgment had been refused — Supreme 
Court Act (Canada) , Ss. 38(c) and 'll referred 
— Practice. 

The respondent brought a suit for specific per- 
formance of a contract and in the alternative for 
damages. The Court of first instance decreed 
specific performance and in default, damages to be 
ascertained by the Master. This decree was confirm- 
ed on appeal by the Court of appeal. The appel- 
lants stopped there and did not carry the matter 
up by further appeal and went before the Master 
on the question of damages. The decree on the 
question of damages was carried up to the Supre- 
me Court of Canada where the appellants sought 
to review the decree granting specific performance 
also. The Supreme Court however refused to 
interfere with that decree. Then the appellants 
made an application to the Chief Justice of Ontario 
for leave to appeal againsc that decree, which was 
refused, which refusal was confirmed by the 
Court of appeal. Then in -the argument before 
the Supreme Court, in the appeal in the n a'ter of 
damages the appellants claimed as of right to 
open up the original decree granting specific per- 
formance on the ground that this was a common 
law action (in which judgment fixing liability and 
amount of damages would be given simultane- 
ously). The Supreme Court on lOtb December, 
1912 rejected this contention. On appeal to the 
P. C. 


Held : (i) This proceeding was an equity pro- 
ceeding. Specific performance was the primary 
claim and the alternative claim /or damages in 
default of specific performance is a well known 
equity remedy and in particular was one that 
was in use to be given by the old Court of 
Chancery in Ontario as is evident by Section 40 
of the Chancery Act of Ontario. That being so 
an appeal lay as a matter of right to the Supreme 
Court of Canada from the Court of appeal in 
virtue of Section 38 (c) of the Supreme 
Court Act. That appeal not having been taken 
and the leave to appeal prayed for under Sec- 
tion 71 having been refused, leave should not be 
given to appeal now. [P. 282, C. 1 & 2.J 

(ii) If we assume this to be a common law 
action then the view in Canada seems to have 
prevailed that so long as the whole matter is not 
effectively dealt with the first judgment is merely 
interlocutory and that therefore no appeal as of 
right lies against the judgment fixing liability, 
damages being yet undetermined. The appeal to 
the Supreme Court by the appellant was only on 
the question of damages. In that appeal, all 

that the Supreme Court could do " aS r. l ° V -tk« 
amount of damages if it thought fit. The 
Court of appeal in the appeal on damages could 
not interfere with the original decree Hence, 
the Supreme Court also could not , " te ^® re n vvl 1 t *■} 
the original decree. • 2S2 > 


Lord Dunedin : — The plaintiffs and 
respondents in this case were engineers 
and contractors, and acted as promoters in 
making preliminary arrangements and 
negotiating franchises through the differ-’ 
ent municipalities for the defendant com- 
pany, now appellants. 

The defendant company was incor- 
porated by an Act of the Province of 
Ontario of 1901. The plaintiffs entered 
into an agreement with certain persons 
who formed the major part of the provi- 
sional directors of the company, by which 
they stipulated for a payment of $ 72,000 
of the paid up capital stock of the com- 
pany and § 45,000 of the first mortgage 
bonds of the company to be paid to them 
by the company in respect of their ser- 
vices as promoters. The line was even- 
tually constructed under arrangements 
which need not be here detailed. 

The present action was brought on the 
25th September, 1906, by the plaintiffs 
against the company and against the 
individuals who had been parties to the 
above-mentioned agreement. In the writ 
and statement of claim they claimed 
specific performance of the terms of 
agreement or damages for breach thereof, 
with various ancillary claims which need 
not be detailed. The action was tried 
before Mr. Justice Clute, and judgment 
was given against all the defendants on 
16th March, 1907, decreeing specific per- 
formance, and on failure to make good 
that decree to go before the Master on a 

reference as to damages. 

Appeal was taken by all the defendants 
to the Court of Appeal for Ontario, when, 
on 21st April, 1908, the judgment of the 
Trial Judge upon the merits (the defend- 
ants having on various grounds denied 
liability altogether) was affirmed. The 
action was, however, dismissed as against 
the individual defendants, but specific 
performance was again decreed against 
the company, and, failing specific per- 
formance, a reference as to damages. 
Upon that judgment the defendants (the 
present appellants) took no step to bring 
it to further appeal, but went back to the 
Court below and appeared before the 
Master, before whom a long and expen- 
sive reference was conducted. On the 
7th April, 1909, the Master made his re- 
port. That report was brought before the 
Chief Justice of the Common Pleas by 
appeal, and, on the 23rd January, 1911, 
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the Chief Justice varied the amount as 
brought out by the Master. On the *th 
March, 1911, on a motion for further 
directions, the Chancellor of Ontario 
gave judgment against the company in 
accordance with the report as varied. 

The company then appealed to the 
Court of Appeal for Ontario against the 
judgment of the Chief Justice varying the 
Master’s report and the judgment of the 
Chancellor on further directions. On the 
28th April, 1911, the Court of appeal 
unanimously dismissed both appeals with 
costs. 

The appellants then appealed to the 
Supreme Court of Canada against the 
last judgment and sought in that appeal 
to review the original judgment of the 
Court of Appeal of the 21st April, 1908. 
The question of jurisdiction or compe- 
tency was raised, and the Registrar of the 
Supreme Court affirmed the jurisdiction 
of the Supreme Court to hear an appeal 
from so much of the judgment of the 
28th September, 1911, as had reference to 
the order of the Chancellor on further 
directions, but held that the Supreme 
Court had no jurisdiction to hear an 
appeal from the original judgment of the 
2lst April, 1908. This order of the Regis- 
trar was confirmed on appeal by the 
Supreme Court of Canada on the 23rd 
February, 1912. 

On the 6th March, 1912, an application 
was made by the appellants to the Chief 
Justice of Ontario for special leave to 
appeal from the. original judgment of the 
21st April, 190 3, but was refused. On the 
18th June, 1912, a* motion by way of appeal 
from this order was made to the Court of 
Appeal for Ontario, and a substantive 
motion was also made to extend time and 
for leave to appeal. Both motiuns were 
refused, and the reasons of refusal were 
given by Mr. Justice Maclaren in a judg- 
ment in which Moss, Chief Justice of 
Ontario, and Garrow and Magee, JJ., 
concurred, in the following words: — 
“1 he Trial Court ordered specific perfor- 
mance and in default damages. On appeal 
to this Court the judgment was modified, 
but specific performance was decreed 
against the company on the 21st April, 
1908. ... In my opinion the company 
might have appealed as of right from the 
last-named judgment within the sixty days 
provided by Section 69 of the Supreme 
Court Act. . . Section 38 (c)of the Supreme 

19J4 K— 36 


Court Act gives an appeal to that Court 
from any judgment whether final or not of 
the highest Court of final resort ... in any 
action, suit, cause, matter , or judicial 
proceeding in the nature of a suit or 
proceeding in equity. . . . Assuming 
that we still have the power under Sec- 
tion 71 of the Supreme Court Act to 
extend the time and allow the appeal, I 
am strongly of the opinion that it should 
not be done.” 

On the argument of the appeal before 
the Supreme Court of Canada from the 
judgment on further directions which, as 
already mentioned, had been allowed by 
the judgment of that Court of the 23rd 
February, 1912, the appellants maintain- 
ed that this was a common law action and 
that, if so, they were entitled as of right 
to open up the original judgment on the 
appeal from the judgment on further 
directio s. On the luth December, 1912, 
the Supreme Court of Canada dismissed 
the appeal, holding that they were not 
entitled under it to touch the original 
judgment of the 21st April, 1908. 

When the appellants applied to this 
Board tor special leave to appeal, the 
point was taken by the respondents that 
no appeal ought, in the circumstances 
above detailed, to be allowed against the 
original judgment of the 21st April, 1908. 
Their Lordships have perused the 
remarks of those of their Lordships who 
sat at the Board on the occasion of grant- 
ing leave to appeal, and they are clearly 
of opinion that such leave was only 
granted pevectilo petentis , and that thepoint 
of whether leave upon a full knowledge 
of the circumstances should have been 
granted is still open. 

The first matter to be considered is 
whether the Supreme Court were right 
in holding that under the judgment on 
further directions they were not entitled 
to go into the question of the merits 
which had been disposed of in the origi- 
nal judgment of the 21st April 1903. 
Assuming that this were a common law 
action, the diffi ulty might be said to 
arise in this way : The appellate juris- 
diction of the Supreme Court is dealt 
with as regards final judgments by Sec- 
tion 3b of the Supreme Court Act. Now 
in the original common law procedure 
the judgment on liability and damages 
would always be given at one and the 
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same time. That is obviously the case in 
cases tried by a jury, and would also be 
so in cases tried by a Judge, and accord- 
ingly a judgment which fixed liability 
and assessed damages would inevitably 
be a final judgment. Since, however, 
the fusion of Courts of law and equity 
there has grown up a practice — conveni- 
ent, no doubt, in cases tried before Judges 
without juries — to make a finding of 
liability and direct an inquiry into 
damages, a course of procedure which is 
really borrowed from the equity side. In 
such a case, is the judgment fixing the 
liability a final or is it an interlocutory 
judgment ? The view in Canada seems 
to have prevailed that, so long as the 
whole matter is not effectively dealt with, 
the first judgment is merely interlocu- 
tory, and that therefore no appeal as of 
right lies against the judgment fixing 
liability, damages being yet undetermin- 
ed, in a purely common law action. That 
being so, it seems to their Lordships that 
the judgment of the Supreme Court was 
necessarily right. The appeal from the 
directions had to do with the damages, 
and the damages alone. All that the 
Supreme Court could do was to pro- 
nounce the order which the Judge below 
should have pronounced if he had done 
it right. In other words, they might, if 
they thought right, have varied the 
amount of the damages; but the Judge 
below never could have touched the 
judgment on the merits of his own Court 
of Appeal ; he, in pronouncing the order 
as to the damages, was really merely 
carrying out what the Court of Appeal 
had already determined as to the liabi- 
lity ; and accordingly the Supreme Court 
could not pronounce an order which the 
judge below himself could never have 
pronounced. This may be inconvenient, 
and as a matter of fact their Lordships 
notice that by a subsequent statute (Chap- 
ter 51 of 3 and 4 Geo. V., Section 1) an 
alteration in the law has been made 
which will allow a judgment of the class 
of which their Lordships have been 
speaking, which settles liability and 
leaves an inquiry as to damages to fol- 
low, lo be treated as a final judgment. 
That, however, was not the law in 
Canada at the period to which these 

matters relate. 

I In their Lordships’ view, however, 
(this proceeding iwas not a common law 


proceeding, but was an equity proceed- 
ing. Specific performance was the pri- 
mary claim, and the alternative claim for 
damages in default of specific perfor- 
mance is a well-known equity remedy, 
and in particular was one that was in use 
to be given by the old Court of Chancery 
in Ontario, as is evident by Section 40 of 
the Chancery Act of Ontario. (Revised 
Statutes of Ontario, 1877, Chapter 40). 
That being so, their Lordships are of 
opinion that Mr. Justice Maclaren, was 
right in the passage already quoted, 
and that an appeal as of right against 
the judgment of the 21st April, 1908, lay 
under Section 3S (c) of the Supreme 
Court Act. That appeal was not taken, 
and although their Lordships are willing 
to consider that an application under Sec- 
tion 71 was quite competent, that appli- 
cation was made and was refused by the 
unanimous judgment of the Court of 
Appeal of Ontario of the 18th June, 1912. 
Their Lordships have come to the con- 
clusion that if these facts had been fully 
stated and understood as they now are, 
no leave to appeal would have been given 
in this case. In their Lordships’ view it 
would be most unfortunate that where a 
matter could have been brought up in the 
ordinary course, and where the discretion 
of the Court has been exercised, of say- 
ing that indulgence as to extended time 
should not be given, the whole of the 
proceedings should be allowed to come to 
an end, a long lapse of time intervene, 
and then the whole matter be opened 
from the very beginning by an appeal to 

this Board. 

In these circumstances their Lordships 
do not express any opinion upon the 
difficult and intricate questions which 
were argued before them as to the techni- 
cal objections which existed against the 
agreement sued on being binding on the 
company, but they will humbly advise 
His Majesty lo dismiss the appeal with 
costs. 

Xt s, N , Appeal dismissed • 


p. f. assn. ltd. v, the minister (Lord Moulton.) Privy Council 283 


1914 

** A- I* R. 1914 Privy Council* 

(From New South Wales). 

4th August* 1914* 

Lords Moulton, Sumner and Sir 
Joshua Williams. 

The Pastoral Finance Association , Limi- 
ted — Appellant 

v. 

The Minister — Respondent. 

Privy Council Appeal No. 110 of 1913. 

•* fa) Land Acquisition — Compensation 
should be the value of the land to the person 
dispossessed — This value may be Prospective — 
But capitalised value of prospective profits 
should not be added but the Prospect of 
Profits being earned should be taken into 
account. 

On being dispossessed of it, the owner is entit- 
led to receive as compensation the value of the 
land to him whatever it may be The question 
whether that value has as yet been developed by 
the actual erection of the buildings necessary to 
enable him to realise the special value it possesses 
is one of the circumstances which is material for 
guiding the jury to assess its value but it by no 
means prevents the land having this special value, 
nor does it interfere with the owner’s right to 
have that special value duly assessed by the jury, 
as the amount of the compensation due. The 
owner would not be entitled to have the capitalis- 
ed value of the savings and additional profits 
expected to be realised from the use of the land, 
added to the market value of the land in estimat- 
ing his compensation. He would only be entitl- 
ed to have them taken into consideration so far as 
they might fairly be said to increase the value of 
the land. I [P. 284 C. 2 & 285. C. 1 & 2.] 

(b) Practice — New pica — Objection to mis- 
direction to jury by Trial Judge, taken by the 
respondent for first time in argument before 
Privy Council was disallowed as great injus- 
tice would otherwise be done to appellant — 
Practice, jury 

There was a misdirection to the jury on a cer- 
tain principle of assessment of compensation pay- 
able to a person whose land had been acquired 
by the Government. 

Held, that in view of the fact that the whole 
trial was conducted by both sides on the basis of 
that erroneous principle, that no exception was 
taken to the ruling of the learned Judge in this 
respect at the trial, that the point was not raised 
on the appeal to the full Court or in the res- 
pondent's case on the appeal to their Lordships 
and that it was first taken in the argument of the 
respondent’s Couniel at the hearing of the 
appeal before the Privy Council a grave injus- 
tice would be done to the appellant, if they were 
to allow the point to be raised at so late a 
moment and to permit the respondent to recom- 
mence the proceedings after they had thus pro- 
ceeded to their latest stage and so do retrial 
should be ordered. [P, 285, C. 2 ] 

Lord Moulton : — The appellant, the 
Pastoral Finance Association, Limited, 


is a company which has for many years 
carried on a large business in wool at 
Kirribilli Point, on the north side of Port 
Jackson, in New South Wales, and has 
during late years added thereto the busi- 
ness of freezing meat for export. The 
business of the Association has grown 
considerably in recent years, and in 1910, 
that business was so large that it decided 
to move into new premises, and for that 
purpose it purchased in March, 1910, a 
very suitable site, within the city bound- 
ary at Jones Bay, having a frontage on 
Darling Harbour. 

Having acquired the land the Associa- 
tion procured plans and estimates for 
erecting thereon buildings adapted to the 
needs of the whole of its business, which 
it proposed forthwith to transfer from 
Kirribilli to the new site. But before 
actually commencing the erection of these 
buildings the Association learned that 
Government intended to resume the land. 
On ascertaining that this was actually 
the case it desisted from actual building 
operations. The notice to resume was 
not in fact given until 29th March, 1911, 
but some months earlier the Association 
had been informed by Government of 
their intention to resume the land. The As- 
sociation duly served upon the respondent 
and upon the Crown solicitor the usual 
statutory notice setting forth its claim. 
The Government refused to accept the 
claim as thus stated by the Association, 
and as the amount of compensation was 
therefore not agreed between the parties, 
the present action for compensation was 
brought by the appellant to establish the 
amount to which it was entitled in res- 
pect of the land resumed. 1 he amount 
claimed in the declaration is 24,235/. By 
his plea the defendant alleged that he 
had caused a valuation to be made of the 
estate and interest of the appellant in 
the lands, and that it amounted to 10,000/. 
No tender or offer of this sum seems to 
have been made, and in his plea he 
alleges that the sum exceeds the amount 
of compensation to which the appellant 
is entitled in respect of the premises, so 
that it is probable that no such tender 
was made. 

The case went to trial in the ordinary 
way before Ferguson, J. and a jury. Each 
side called evidence purporting to show 
the effect which the transfer of the busi- 
ness to the new site would have had on 
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the prospective profits of the business, 
and that evidence referred more especi- 
ally to the savings which would in future 
have been made in the new premises by 
reason of the alleged suitability of the site 
for carrying on a frozen meat business. 
It may fairly be said to be common ground 
that the site had special suitability for 
the use to which the appellant proposed to 
put it, the only question being the amount 
of the savings and increased profits that 
would result therefrom. The Judge 
went into the evidence with great care 
in his charge to the jury, and directed 
them with great fulness as to the law. 
When the jury retired to consider their 
verdict Counsel for the respondent made 
an application to him to give certain rul- 
ings. This led him to recall the jury and 
add to his previous charge certain further 
directions on the lines of those he had 
thus been requested to give. The jury 
again retired and finally, after being 
absent some four hours, they returnedwith 
a verdict for the appellant for 23,5^0/., 
and of their own accord they added by 
way of rider that they valued the land 
at ^,950/. Upon this verdict the learned 
Judge entered judgment for the appel- 
lant for 23,550/., as he was undoubtedly 
bound to do. 

On 27th December, 1912, the respond- 
ent gave notice of motion before the full 
Court asking that the aforesaid verdict 
should be set aside and a new trill grant- 
ed, or that the amount of the verdict 
should be reduced on certain grounds. 

The motion was heard on 20th March, 
1913, and the Court by a majority reduc- 
ed the verdict to 9,950/. The substantial 
ground on which the majority of the 
Court based their decision was that the 
appellant was not entitled to anything 
beyond the market value of the land by 
reason of the fact that it had not as yet 
erected any buildings thereon and there- 
fore that the verdict should have 
for the mere value of the land which tl y 
took to have been fixed by the jury at the 

above sum. 

Their Lordships have no hesitation in 
deciding that the principle underlying 
this decision is erroneous In fact Counsel 
for the respondent did not attempt o 

entitled to receive compensation based on 
the value of the land to it. This .proper 
tion could not be contested Tlje land 


was its property and, on being dispossess- 
ed of it, the appellant was entitled to 
receive as compensation the value of the 
land to it whatever that might be. The 
question whether that value had as yet 
been developed by the actual erection of 
the buildings necessary to enable the 
appellant to realise the special value it 
thus possessed was no doubt.one of the cir- 
cumstances which was material for guid 
ing the jury to assess its value in the 
appellant’s hands, but it by no means 
prevented the land having this special 
value, nor did it interfere with the appel- 
lant’s right to have that special value 
duly assessed by the jury, as the amount 
of the compensation due. Their Lord- 
ships have great difficulty in arriving at 
the meaning of the rider which the jury 
affixed to their verdict to the effect that 
they estimated the land at 9,950/., but 
they are satisfied that it was not in law 
the verdict of the jury, and that there- 
fore no legal effect can be given to it. It 
was merely a voluntary statement made 
by them as to the figure at which they 
had arrived in the course of their delibe- 
rations with regard to some matter, the 
nature of which cannot be ascertained 
from the language used by them. It was 
probably intended to refer to the full 
market value of the land but whether 
that was or was not its meaning is a ques- 
tion of mere guess. 

Their Lordships have therefore felt no 
difficulty in arriving at the conclusion 
that the decision appealed against must 
be set aside. But the argument of 
Counsel for the respondent raised difficul- 
ties with regard to the judgment at the 
trial which were of a most serious charac- 
ter. It would appear that the evidence 
of prospective savings and additional 
profits given at the trial was put forward 
in support of a claim that the capitalised 
value of the increase in the profits of the 
business due to them should be added to 
the market value of the land in arriving 
at the compensation. This view of the 
law seems to have been accepted by all 
parties. The evidence on behalf of the 
respondent related only to the quantum 
of this addition and the Judge in his 

summing up said to the J ury : — 

“ Then you will consider what capital amount 
fairly represents those savings and those protits 
and you will add that to the amount that you 

consider fairly represents the market value ot tnc 

land independently of these special questions. 



i9i4 

Their Lordships are of opinion that 
this direction is seriously at fault. That 
which the plaintiff was entitled to receive 
was compensation not for the business 
profits or savings which he expected to 
make from the use of the land, but for 
the value of the land to him. No doubt 
the suitability of the land for the purpose 
of his special business affected the value 
of the land to him, and the prospective 
savings and additional profits which it 
could be shown would probably attend 
the use of the land in his business furnish- 
ed material for estimating what was the 
real value of the land to him. But that 
is a very different thing from 
saying that he was entitled to have the 
capitalised value of these savings and 
additional profits added to the market 
value of the land in estimating his 
compensation. He was only entitled 
to have them taken into consideration so 
far as they might fairly be said to increase 
the value of the land. Probably the most 
practical form in which the matter can 
be put is that he was entitled to that 
which a prudent man in his position 
would have been willing to give for the 
land sooner than fail to obtain it. Now 
it is evident that no man would pay for 
land in addition to its market value the 
capitalised value of the savings and addi- 
tional profits which he would hope to 
make by the use of it. He would no 
doubt reckon out these savings and addi- 
tional profits as indicating the elements of 
value of the land to him, and they would 
guide him in arriving at the price which 
he would be willing to pay for the land, 
but certainly if he were a business man 
that price would not be calculated by 
adding the capitalised savings and addi- 
tional profits to the market value. 

If, therefore, the case had been conduct- 
ed on behalf of the respondent on different 
lines at the hearing, or if objection had 
been taken on the Appeal to the charge 
of the learned Judge at the trial on the 
above grounds their Lordships would 
have felt constrained to set aside the ver- 
dict and direct a new trial. But in view 
fof the fact that the whole trial was con- 
ducted by both sides on the basis that the 
correct estimate of the compensation was 
the addition of the properly capitalised 
savings and additional profits to the 
market value of the land, that no excep- 
tion was taken to the ruling of the learn- 
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ed Judge in this respect at the trial, that 
the point was not raised on the Appeal to 
the full Court or in the respondent’s case 
on the Appeal to their Lordships and that 
it was first taken in the argument of the 
respondent’s Counsel at the hearing of 
this Appeal, their Lordships feel that they 
would be doing a grave injustice to the 
appellant if they were to allow the point 
to be raised at so late a moment and to 
permit the respondent to recommence the 
proceedings after they have thus proceed- 
ed to their latest stage. Their Lordships 
therefore will humbly advise His Majesty 
that the Appeal be allowed and that the 
order of the full Court be set aside with 
costs and the judgment of the Judge at 
the trial restored. The respondent will 
pay the costs of this Appeal. 

s. a. r. Appeal allowed . 


A- I. R. 1914 Privy Council* 

(From Jamaica.) 

29th July, 1914- 

Lords Dunedin, Atkinson, Sumner 
and Sir Joshua Williams. 

Edward Augustus Glen Campbell — Ap- 
pellant 

- • v. 

The West India Electric Company , Limit- 
ed — Respondents. 

Privy Council Appeal No. 119 of 1913. 

Evid*. nee Act, Ss 93 — 98 — Construction of 
license under whi;h tramways were worked in 
Kingston, Jamaica — M- aning of the word- 
"Journey" in the charging words — No ambi- 
guity — Pure q ■ estion of construction — Evidence 
and proceedings btfore the Privy Council 
(Jamaica) at the time if granting the license 
arc not admissible — “ Journey ” infant one 
journ y in one car — Deed construction. 

The charging words of a license under which 
the respondents worked electric tramways in 
Kingston. Jamaica ran as follows 

The licensees may take .... for every 

passenger travelling upon any of the cars... 

for one journey between any two points in 

one district. 2d.” The question was as to the 
meaning of the word “ journey ” in the above. 

At the trial a transcript of the shorthand notes 
of the evidence and proceedings beiore the Privy 
Council (Jamaica) antecedent to the granting of 
the license, was tendered in evidence 

Held, that the evidence was inadmissible. There 
was no ambiguity about the word "journey” 
though the construction of the sentence in which it 
occurred was very arguable. There was no evi- 
dence or contention that the word had any tech- 
nical or acquired meaning different from that 
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which it bore in common speech. The question was 
how it should be understood in connection with 
the other words among which it stood. This was 
purely a matter of construe tton. What was in the 
minds of the parties was not ad rein. What was 
put into the license, which the Governor granted 
and the Company accepted, had taken its place. 

CP. 287. C. 1. 2.] 

Held, further that the word “ journey ” meant 
one journey of the passenger in one car. If he 
transferred himself to another car or a third, he 
passed beyond the expressed limits of the right 
which he obtained for his 2d. [P. 288, C. I.] 

Lord Sumner: -This action was 
brought to recover six pence paid under 
protest. The respondents work electric 
tramways in and near the city of Kings- 
ton, Jamacia, and there. lias long been a 
dispute about the fares to be charged. To 
bring matters to a head and raise a test 
case the plaintiff, now appellant, made 
three separate journeys on 3rd J une, 1912, 
by the respondents’ tramcars, on each of 
which, besides twopence admittedly pay- 
able and duly paid, a further fare of two- 
pence was charged and paid by him under 
protest to raise the question of the law- 
fulness of the charge. 

The tramways are worked under 
powers conferred by the 44 Kingston and 
St. Andrew Tramways License, 1897. ” 
They form one undertaking, and are 
worked as one concern. Clause 9 provi- 
ded that 44 the routes to be followed . . . 

and the nature of the lines to be con- 
structed are severally defined and des- 
cribed in Schedule A hereto,” and that 
schedule defined and described seven 
44 tramways.” They varied much in 
length, from upwards of six miles to as 
little as 1,050 feet. Two were abandoned, 
including the last named, and two others 
have been added under particular po.vers 
not now material. Though they were 
thus described and authorised as separate 
44 tramways,” they are all physically con- 
nected together and form one network of 
running rails, with ramifications. For 
the purpose of charging fares and tolls 
the area for which the license was grant- 
ed was divided into three districts by the 
terms of Section ^6 of the license. One 
district contains the city of Kingston and 
is the main part of the system. Here 
most of the tramlines are so linked to- 
gether that cars can start in one direc- 
tion and return to the starting point in 
another without retracing their course, 
but two of the lines run out to terminal 
points, from which cars have to return 


over the same track for a considerable 
distance. In District No. 2 there is one 
line only ; it branches off from the city 
system, and runs to a point which is the 
end of that line. District No. 3 contains 
two such terminal points, from which 
lines converge towards the city, and, hav- 
ing met and joined, then run as a united 
line till they join the city system at the 
boundary between District No. 3 and 
District No. 1. 

For their own purposes the defendants 
plan their services of cars in routes or 
lines. These “lines” do not coincide with 
the 44 tramways ” named in Schedule A. 
Sometimes the route is a through one, and 
cars run out of one district into another. 
Sometimes the cars run wholly within 
one district. Often they run to or past 
a junction, at which one line of rails 
connects with another, and the bifurca- 
tion is treated as the beginning and the 
end of the journey of a service of cars 
connecting with the service on the first 
line. Sometimes, though the line of rails 
runs on continuously without junction or 
division, a point upon it is selected as the 
terminus of one arranged route and the 
commencement of another, and here 
sometimes the same car may run past 
that point, ending one journey at it and 
forthwith beginning another, sometimes 
two cars are employed. 

The plaintiff’s claim was, that so long 
as a passenger made a journey of his 
own laying out and for his own purposes 
within the limits of one district, payment 
of one fare of twopence entitled him to 
travel in the cars over the whole of it, in 
any combination of cars he chose to 
devise, and whether he changed from one 
car to another, or was carried in the same 
car past the point at which one route 
was arranged to end and another to begin. 
The company claimed a fresh fare for 
every change, either from car to car or 
from route to route in the same car 
within any one district. 

The plaintiff laid out his journeys on 
the day in question, so as to test the mat- 
ter in three different forms. In District 
No. 3 he travelled along one line part 
way towards the city and, changing at 
the junction, continued on the other line 
for some distance away from the city. 
In District No. 1 he selected two jour- 
neys. In the first he quitted one car 
before it had reached the end of its route, ' 
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entered another, and was carried in it to 
his destination. In the second he travel- 
led in the same car past the point fixed 
by the company as the division between 
two routes, so that his journey began on 
one car-journey of the same car and 
ended on another. In the first two cases 
when he changed cars he was made to 
pay another twopence, and in the third, 
when the car passed from one of its 
routes to the other. His action failed in 
both Courts below, although in the 
Supreme Court of Judicature of Jamaica, 
from which this appeal comes, the Chief 
Justice delivered a dissentient opinion in 
his favour. 

The defendants’ power to charge 
depends on Section 26 of the license, 
which, so far as is material, runs as 
follows : — 

“ The licensees may demand, levy, receive, and 
take, in respect of the said tramways and the 
operation thereof, for every passenger travel- 
ling, and for any freight carried upon any of 
the cars and carriages of the tramways autho- 
rised by this license or any part thereof, the 
maximum tolls, fares, rates or charges men- 
tioned and prescribed in Schedule B hereto, 
subject to the alteration of the same as herein 
provided." 

The material part of Schedule B is : — 

“ The tolls, fares, and charges shall be as fol- 
lows : — Passengers. For one journey between 
any two points in one district, 2d For extra 
accommodation such sum as may be prescribed 
by rules made as aforesaid. If and whenever 
the several districts described in Schedule C 
shall, at the request of the licensees, be abolish- 
ed with the sanction of the Governor in Privy 
Council, the charge for a ride as aforesaid 
shall be a sum not exceeding 3d. throughout the 
whole area. Provided that a passenger shall in 
respect of each fare be entitled, without further 
charge, but subject to such restrictions and 
conditions as shall from time to time be pres- 
cribed by the licensees and approved by the 
Governoi in Privy Council, to one transfer 
from the line in which he may be riding to 
another line crossing the same for the purpose 
of completing his journey.” 

Their Lordships are of opinion that, 
upon the true construction of the above 
paragraph, the proviso applies only in 
the event of the abolition of the several 
districts, an event which has not occur- 
red. The sequence and form of the 
sentences as well as the logical con- 
nection of the proviso with what precedes 
it lead clearly to this conclusion. Ac- 
cordingly, as applied to this case, the 
charging words, combining Section 26 
and Schedule B, together, are “ the licen- 
sees may . . take . . for every passenger 


travelling . . upon any of the cars . . for f 
one journey between any two points in 
one district, 2d.” I 

Evidently, if the meaning of “ journey ’* 
in this sentence be once ascertained, all 
the rest follows. At the trial a transcript 
of the shorthand notes of the evidence 
and proceedings before the Privy Council, 
antecedent to the granting of the] - 
license, was tendered in evidence, and 
after objection was admitted by the 
Chief Justice “ not for the purpose of 
contradicting the terms of the license’* to 
quote the language of his judgment in the 
Court of Appeal, “ but with the object of 
showing what was in the minds of the 
parties when the application for the 
license was under consideration.** 
Their Lordships think that this evidence 
was inadmissible. There is no ambiguity 
about the word “journey ’’ in the Sche- 
dule, though the construction of the 
sentence in which it occurs is very argu- 
able. There is no evidence or contention 
that the word had any technical or 
acquired meaning different from that 
which it bears in common speech. The 
• question is how it should be understood 
in connection with the other words among 
which it stands. This is purely a matter 
of construction. What was in the minds 
of the parties is not now ad rem. What 
was put into the license, which the 
Governor granted and the company 
accepted, has taken its place. 

Their Lordships think that the lan- 
guage of that part of Schedule B, which 
deals with fares to be charged and trans. 
fers to be given when the separate districts 
shall have been abolished, may and indeed 
must be looked at for the purpose of 
collecting what is meant by “one journey 
between any two points in one district.’* 
The words treat the company’s under- 
taking over the entire area as capable of 
being divided into several “ lines,” and 
contemplate that each “ line ” may 
be served by a separate series of cars. 
They provide for a charge of one fare for 
one “ ride as aforesaid,” which, in spite 
ot the use of two different vvor Js for one 
and the same thing, evidently means “one 
journey between any two points ” in 
the entire area; and they provide further, 
in relief of the passenger, that whereas 
that one fare would entitle him to con- 
veyance over one line but not over another 
without payment of a further fare, the 
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first fare shall suffice for his carriage in 
two cars by means of one transfer, which 
he is to have from the one line (that is the 
one car on one line) in which he may be 
riding to a car on another line crossing 
the first, the transfer being personal to 
himself and not available to any other 


person. 

In this view the meaning of the words 
in question, which by themselves are 
fairly clear, is put beyond doubt. The 
journey is not the passenger’s journey 
simply, which might include a transit on 
foot or by another conveyance at each end 
of the journey by car. It is both the 
journey of the passenger in rel ition to the 
car and the journey of the car in relation 
|to the p issenger ; it is one journey of the 
passenger in one car. If he transfers 
himself to another car and so continues 
his journey by a second car or a third, 
he passes beyond the expressed limits of 
the right which he obtains for his 2d. His 
own particular journey or ride has then 
ceased to be one journey, in the sense of 
one journey of the passenger in one car, 
and has become another journey of the 
passenger in another car, and he must pay . 
again. Furthermore, the identity of the car 
does not involve the unity of the journey 
any more than the identityof the passenger 
does. If the same car ends one journey 
and begins another, the passenger, though 
he continues to sit inside it, is no longer 
making one journey in one car but is 
making another journey in the same car. 
Were it otherwise he might go to and fro, 
or round and round all day on the same 
car for the same 2d. if such was the jour- 
ney he fixed for himself. 

• 1 he appellant strongly urged two 
points. First, it was said, what is the 
division into districts for unless it is to 
secure transit all over the district, between 
anv two points, wherever situate within 
ft? for one flat rate of 2d. ? Next, it was 
said 44 the schedule of maximum fares 
may be evaded and the public may be 
victimized at will, if the Company is to 
fix its own car routes and make eac 
the subject of a separate fare of 2a. If 
it can select for itself any point on one 
line of rails, though not a junction ora 
terminus, and call it • the end of one 
route and the beginning of another for 
the same car, why cannot it sub-divide 
its lines, street by street and corner by 
corner, and .so multiply the collection of 


fares without changing or even stop- 
ping the car?” In any case, if the divi- 
sion of the system effected by Schedule 
A into several tramways is enough to 
justify a division into corresponding routes 
for the running of cars, the short line of 
1,050 feet, had it not been abandoned, 
would have justified a charge of 2d. by 
itself, though on other lines many times 
that distance might have been travelled 
for the same money. 

The answer to the first- point is that, 
on either view of the question in dispute, 
for the district a flat rate prevails, as dis- 
tinguished from a mileage or distance 
rate. The difference is that riding over 
the system in the district is not so cheap 
on the one view as on the other. Fur- 
ther, while the flat rate is for the benefit 
of both parties, the division into districts 
appears to be for the Company’s benefit, 
for it is at the Company’s request and 
not at the instance of the public that it 
may be abolished. Hence in so far as the 
fare is made to depend on the district, 
this is a matter separate from the system 
of charging by flat rate, and is not invol- 
ved in it. # 

To the second point the answer is, that 
this license doe* not seem to have been 
drafted to provide for extreme cases, and 
very naturally so. The restraints of good 
sense and self-interest are as efficacious 
in such matters as the letter of a schedule. 
The plaintiff’s construction, pushed to 
extremity, would give him for one two. 
pence an extensive series of ’ r, . de * 
changes, so long as his own will included 
them all in one journey, even though at 
each change he paused for such time as 
he might please for purposes of business 
or for rest, recreation or refreshment. Any 
such construction was disclaimed by coun- 
sel, but this was not because it transgress- 
ed the logic of the argument, but because 
it would pass the bounds of good sense. 
The like consideration applies to the 
attempt to reduce the Company’s conten- 
tion ad abstivdum. 

His Excellency the Governor in Privy 
Council possesses under the license exten- 
sive though defined powers in relation to 
the Tramway Company. Their Lord- 
ships are not now concerned to examine 
how far they would avail to prevent any 
preposterous action on the part of the 
Company, nor is any such event to be 

apprehended. It is sufficient t p sa y that 



1914 W. I. ELEC. CO., LTD# V . ATTORN # *GENERAL. Privy Council 289 


those powers appear to be ample to pre- 
vent the necessity, such as sometimes 
arises, of giving a non-natural meaning 
to ordinary language in construing the 
provisions of Schedule B and of the 
license, in order to avoid some conse- 
quences of absurdity or injustice to which 
a natural construction would lead. 

Their Lordships are of opinion that, in 
the circumstances of this case, the three 
two-penny fares in question were rightly 
charged, and that the decision of the 
majority in the Court below was right, 
and they will therefore humbly advise His 
Majesty that this appeal should be dis- 
missed with costs. 

s. a. r. A ppeal dismissed . 

A. I. R. 1914 Privy Council- 

(From Jamaica.) 

29th July* 1914- 

Lords Dunedin, Atkinson, Sumner 
and Joshua Williams. 

The West India Electric Company , Limit- 
ed — Appellants 

v. 

The Attorney-General for Jamaica — Res- 
pondent. 

Privy Council Appeal No. 130 of 1913. 

(a) Grant — Grant of license to Electric Com- 
pany to operate tramways in Kingston in 
Jamaica — Powers reserved to Governor, in 
nature of a derogation from the grant should 
he strictly construed— Generally the powers of 
such companies would include the right to de- 
termine the routes — In this case the Governor 
had no power to ref use to sanction time table 
unless the company accepted the right of the 
public to be carried for one fare between any 
two Points in one district even though it might 
be necessary to change cars — Governor also was 
not entitled to dictate terms as to the fixing of 
the routes for giving effect to this claim of the 
public. 

In the exercise of statutory powers the Gover- 
nor in Privy Council of Jamaica granted to the 
appellants, (The West India Electric Company. 
Limited) the right to make and work certain tram- 
ways subject to the reservation of certain powers 
to himself. Virtually the license was a parlia- 
mentary bargain. 

Held : that the powers reserved or given by 
Sections 13. 35 and 37 should be limited to the 
terms of those sections and anything that is neces- 
sarily implied by them. because (1) these 
powers of regulation and control are in the nature 
of derogations from a grant ; and (2) when under- 
takers, incorporated to make and work tramways, 
receive authority to carry on an undertaking, the 
good sense of the thing requires prima facie that 
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they should be masters in their own house and 
among other things should manage the tramcars. 
The power of “ operating " the tramways, em- 
braced the right to determine the routes of the 
different cars and their inter-relations. Toronto 
Corporation v . Toronto Railway, 1907 A. C 324, 
Foil. [P. 292, C. 1 & 2 ] 

Held, further that the sections under which 
breaches of duty on the appellants' part can be 
dealt with, cannot be employed to obtain indirect- 
ly, what they do not authorise the Governor to 
obtain directly nor can the use or the refusal of 
the intervention which they provide for, be made 
the consideration for a bargain or the instrument 
for exerting pressure. It is not enough that the 
sections should be resorted to, bona fide for pub- 
lic reasons ; they must be resorted to according 
to their terms and only for their expressed objects 

[P. 293. C. 1.} 

A question arose as to the right of the public, 
alleged by the respondent and denied by the 
company, to be carried for one fare between any 
two points in one district of the tramway system, 
even though it may be necessary to change cars 
for the purpose. On this, two claims were as- 
serted by the Governor in Privy Council and 
disputed by the company. 

He claimed to be entitled before approving the 
company’s time-table, to make their acceptance 
of this claim of right in favour of the public a 
condition of his approval, and to be entitled to 
withhold it pending such acceptance, although 
under the license the time-table could not become 
effective till approved. He claimed also the right 
to insert in the time-table under the form of ap- 
proving it, such alterations of car routes as he 
might think suitable for the purpose of attaining 
the same result or of giving effect to other con- 
tentions raised with regard to the company's 
obligations and the powers of the Executive 
under the license. These other contentions 
related to the running of “ market cars .” 

Held t that these claims of the Governor were 
untenable. [P. 290, C I & 2.] 

(b) Deed — Construction — Tramway Company 
having power-house and tramways in Parishes 
of Kingston and St. Andrew, entitled under 
license to refund of rates — Power-house subse- 
quently removed to another parish without any 
express provision being made about ref uni of 
rates to be paid there — Such rates were held 
not liable to be refunded. 

The license under which appellant company 
was working tramways in Kingston, in Jamaica, 
entitled the company to refund of rates paid by 
it. At the time the license was obtained their 
scheme contemplated a power-house and tram- 
ways all contained within the parishes of Kingston 
and St. Andrew. Afterwards the power-house 
was shifted to the parish of St. Catherine. In 
obtaining legislative sanction for this change in 
their undertaking the appellants did not procure 
the insertion of any words giving them any mode 
of recoupment for the rates, which were paid for 
their power-house and installation in the parish 
of St. Catherine. 

Held, that the appellant was not enti- 
tled to recoupment of the rates paid in the parish 
of St. Catherine. [P. 293, C. 1,1 
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Lord Sumner : — This action was 
brought by the appellants The West 
India Electric Company, Limited, against 
the Attorney-General for Jamaica, as re- 
presenting the Executive of the Colony, 
in order to settle various questions long 
in issue between the Company and the 
Government. Most of them relate to the 
interpretation of the Kingston and St. 
Andrew Tramway License, 1897, which 
is held by the Company, and to the 
character and extent of the control over 
the Company’s undertaking which the 
Governor in Privy Council is entitled to 
exercise thereunder. 

Accordingly, it is an action for a series 
of declarations of rights and liabilities. 
Some objection seems to have been taken 
at the hearing by the Attorney-General to 
the form or competence of the proceedings 
but it was not pressed. Their Lordships 
have no reason to think that the suit is 
defective either in form or substance, but 
in any case they are satisfied that no such 
objection is now open to the respondent in 
this appeal. 

The chief declarations prayed for fall 
into two groups. The subject-matter of 
both is the right of the public, alleged by 
the respondent and denied by the Com- 
pany, to be carried for one- fare between 
any two points in one district of the 
tramway system, even though it may be 
necessary to change cars for the purpose. 
On this two claims were asserted by the 
Governor in Privy Council and disputed 
by the company. 

He claimed to be entitled, before ap- 
proving the Company’s time-table, to 
make their acceptance of this claim ot 
right in favour of the public a condition 
of his approval, and to be entitled to 
withhold it pending such acceptance, 
although under the License the time-table 
could not become effective till approved. 
He claimed also the right to insert in the 
time-table, under the form of approving 
it, such alterations of car routes as he 
might think suitable for the purpose of 
attaining the same result or of giving 
effect to other contentions raised with re- 
gard to the Company’s obligations and 
the powers of the Executive under the 
License. These other contentions relate 
to the running of “ market cars. 1 here 
is a third question in controversy between 
the parties, which is wholly disconnected 
from any of the above and relates to the 


rates on the Company's power-station. It 
may be dealt with separately. 

The tramway system is the same as 
that dealt with in the Glen Campbell case 
already decided. The present action, 
indeed, had been begun before Mr. Glen 
Campbell raised in a concrete form the 
controversy about the right to transfers, 
which this case raises generally. It is 
therefore sufficient to refer to their Lord- 
ships’ decision in that appeal for a des- 
cription of the tramway system and for 
the grounds upon which they concluded in 
effect, that the appellants are right and 
the Attorney-General for Jamaica wrong 
in this controversy. Nevertheless, there 
is no reasonable objection in their Lord- 
ships’ view to making a declaration of 
right upon this issue in the present action. 

It follows that, throughout the dispute 
which went on from 1907 to 1912 between 
the Company and the Executive on the 
subject of time-tables and rules, the 
Governor in Privy Council was wrongly 
advised in asserting a right which that 
decision negatives, and in seeking to 
obtain from the Company their admission 
of that right and to give it practical effect 
in tnvitos. The controversy, however, 
travelled beyond this issue. It is there- 
fore necessary to give some account of 
its origin and development, and to con- 
sider at length the nature and extent of 
the functions of the Governor in Privy 
Council under the terms of the License. 

The time-table of the tramway system 
involves three things, the routes on which 
the cars ply, the frequency with which 
they run on their respective routes, and 
the times at which they leave, pass, or 
arrive at particular spots on those routes. 
There was a time-table duly approved, 
which came into force inl905. In many res- 
pects its routes followed, and in some they 
departed from the “ tramways,” enumera- 
ted in Schedule A attached to the License. 
In 1907 the company desired to alter this 
time-table, and a new one was submitted 
for the approval of the Governor in Privy 
Council. It was the subject of discussion 
and correspondence and was withdrawn. 
Another was substituted and also submit- 
ted for approval, and so on. 

1912 came and still no approval had 
been obtained for a time table to supersede 
that of 1905, except that, in March, 
1907, the Governor in Privy Council 
approved an altered time-table to take 
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effect for one month only. The objections 
and requirements of the Executive were 
substantially the following, (1) an offer to 
approve the proposed time-table . . . 

on condition that, if the company desired 
to cease to run Belt Line cars, they 
should “ issue transfer tickets to enable 
every passenger to make any journey 
within one district on payment of one 
fare ” ( 12th April, 1907). This was 
repeated in slightly different terms on 
23rd October, 1911 ; (2) a claim to pre- 
scribe the routes, on which the cars should 
be run, which took several forms ; first, 
the condition above quoted ; second, a 
statement on 25th October, 1909, that 
“ the Governor in Privy Council is not 
prepared to approve of any time-table, 
which does not by the arrangement of 
its routes secure to the members of the 
public their right under the License to 
be carried between any two points in 
one district for one fare”; third, an 
intimation, dated 23rd October, 1911, that 
“ His Excellency proposes ... to 
make in Council rules as to the time for 
the licensees to run passenger cars on 
the following basis : — . . . (6) 

Avenue line. Service as at present. 
Two cars starting every 24 minutes 
from Victoria Market to run in a belt.” 
The same proposal included other para- 
graphs, “ directing cars to be operated on 
more than one tramway, ’* as the appel- 
lants describe them, which need not be 
set out in full ; fourth, a notice, dated 5th 
February, 1912, that “ the Governor in 
Privy Council would be prepared to 
approve of a time-table on the lines of 
that submitted . . . on condition 

that the East Street belt line is either 
maintained as a circular route, or arrang- 
ed to begin and end at Cross Roads. *» 
His Excellency on 7th February, 1912, 
declined to waive this condition. 

There is a similar dispute with regard 
to “ market cars,” a particular kind of 
vehicle which, by Section 13 of the 
License, the appellants are bound to 
operate “ on such portions of the tram- 
ways and at such times as the Governor 
in Privy Council shall from time to time 
approve or direct,” and as to which, by 
Section 37, “ the Governor in Privy 

Council may from time to time make, 
alter, and amend rules ... (2) as 

to the market cars, regulating them, and 
the time of their departure (subject to 


Clause 13 hereof).” On 20th February, 
1912, a rule was made which prescribed, 
among other things, that “ market cars 
shall leave Papine at 6 a. m. and 8 a. m. 
daily, and proceed to the Victoria Market,” 
a route which involves running cars over 
several of the tramways named in the 
License, and out of one district into 
another. 

The substance of The appellants’ objec- 
tion to these requirements of the Execu- 
tive is that His Excellency ought to 
approve or disapprove a time-table upon 
its merits within a reasonable time of 
its being submitted to him ; that he is not 
entitled, under colour of his powers of 
approving time-tables or of making mar- 
ket car regulations under the License, to 
endeavour to secure for the public, either 
by negotiations or by indefinitely with- 
holding his decision, advantages which 
the appellants are not compellable by law 
to give and in the interests of their share- 
holders are not minded to grant ; and that 
he is not entitled under the like colour 
to interfere with or to prescribe the 
routes upon which the appellants bona 
fide think fit to run and operate their 
cars. 

It has been questioned before their 
Lordships whether any occasion has 
arisen for declarations of the kind desired, 
the appellants having, both in correspon- 
dence and in their pleadings, based their 
argument as to routes on the supposition 
that specific tramways or routes are defi- 
nitely fixed by the License and Schedule, 
and the Governor, on the other hand, 
having, at one time at least, disclaimed 
any right to interfere with the routes of 
the cars. This disclaimer, however, took 
place as long ago as September, 1907, 
and since then, sometimes directly, some- 
times indirectly, but evidently of set pur- 
pose, the Governor has endeavoured to 
prescribe routes, either by refusing ap- 
proval on the ground that the time-table 
submitted breaks up a former continuous 
route, or by requiring that cars should be 
run on routes of his selection as a condi- 
tion of his approval. The market rule of 
1912, made a few weeks before the com- 
mencement of this action, formally and in 
terms prescribed a route on which through 
market cars should run. 

It is true that the appellants in argu- 
ment before their Lordships declined 
any longer to rest this part of their case 
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are in the nature of derogations from a 
grant ; the other is that, when under- 
takers, incorporated to make and work 
tramways, receive authority to carry on 
an undertaking, the good sense of the 
thing requires print a facie that they should 
be masters in their own house and among 
other things should manage the tram, 
cars, which they are certainly more like-, 
ly to do well than is His Excellency in. 
Privy Council. As Lord Collins says in 
Toronto Corporation v. Toronto Railway (1), 
where, as in the present case, the tram- 
ways company had been given the power 
of “ operating ” the tramways, “ what- 
ever else the word ‘operating* may in- 
clude it seems to their Lordships most 
certainly to embrace the 'right to deter- 
mine the routes of the different cars and 
their inter-relations. This seems to 
the root of successful management of the 
enterprise and ought to be in the hands 
of those who are responsible for ^getting 
the best monetary return out of it.” Read- 
ing together Sections 13 and 37 it will be 
seen that the power to “ approve or 
direct ” the “ operation ” of market cars 
is exercisable by making “ rules regulat- 
ing them and the time of their departure. 
The words in Section 13, most relied on 
by counsel for the respondent, viz. t “on 
such portions of the tramways . . as 

the Governor shall . . direct, 

therefore correspond to and fall within 
the words “ regulating them ” in Section 
37 (2), and in the opinion of their Lord- 
ships are not such as to express a clear 
power to prescribe the route of the mar- 
ket car and to fix its starting point and 
the end of its journey, which is what the 
regulation of 1912 purports to do. A 
derogation so large from the appellants 
enjoyment of their grant and manage- 
ment of their own affairs is not in their 
Lordships’ opinion to be found in the 
sections in question. So too Section ip 
(to which Section 37 (3) is ancillary) is 
limited to time tables as the subject- 
matter, to approval as the Gover- 
nor’s function, and, as his power oi 
interference, to alteration so as to obtain 
a ten minutes’ service at certain places 
and times of day by acceleration or 
by addition of cars. -Their Lordships 
deal only with these sections. * hey are 
not concerned to interpret the other 


on the provisions as to particular tram- 
ways contained in Section 9 and Schedule 
A of the License, as they do in the first 
declaration asked for in the prayer to 
their statement of complaint. If their 
Lordships had been of opinion that the 
Governor’s attitude was strictly based 
upon this contention about Schedule A, 
and would have been different if the case 
had been presented t(?him as it has been 
to their Lordships, they would not have 
thought fit to deal with this part of the 
case at all. Their Lordships do not 
think that the course taken by the Gover- 
nor was based simply on opposition to 
this contention, which the company have 
now dropped. At the very outset, on 
1st July, 1907, the appellants wrote 
to the Governor: — “The Government 
has no power to dictate the routes 
over which any particular service of cars 
should be given. Schedule A of the 
License defines 'and 'describes the com- 
pany’s statutory obligation in this res- 
pect, and any arrangement whereby the 
routes defined by that schedule of the 
License, are extended or made to overlap 
or interlap is a matter solely within the 
discretion of the company.” It was in 
answer to this lucid contention that the 
Governor sent the disclaimer above-men- 
tioned, which has since been abandoned. 
Their Lordships are therefore of opinion 
that the appellants are not disentitled to 
have this matter dealt with on this appeal, 
and it is to be hoped that, the more mat- 
ters of real controversy can now be 
finally settled, the greater is the likeli- 
hood of good relations prevailing be- 
tween the owners of the tramway and the 
Executive, which only seeks to know 
its powers and the measure of its public 

duty. c 

There is no question here ot para- 
mount emergency or of necessity of state. 
In the exercise of statutory powers the 
Governor in Privy Council has granted 
to the appellants the right to make and 
work tramways subject to the reserva- 
tion of certain powers to himself. \ usu- 
ally the License is a parliamentary bar- 
gain the terms of which have to be con- 
strued. There are two reasons why the 
powers reserved or given by Sections , 
35 and 37 should be limited to the terms 
of those sections and anything that is 
necessarily implied by them. One is tha 
[these powers of regulation and control 


(1) [1907J A. C. 324. 


i914 w. i. elec, co., Ltd. v. attorn.-general (Lord Sumner.) Privy Council 293 

sections, under which breaches of duty house and installation in the parish of St. 
on the appellants’ part can be dealt with, Catherine. They now allege that these 
or to define the other powers, which the rates come within the words of Section 20 
Executive may have, for preventing of the License, “ all rates . . . . 

abuses and protecting the public. It is which shall have been paid by them 
enough to add that these sections cannot during the preceding six months,” and 
be employed to obtain indirectly what that the amount of them must therefore 
they do not authorise the Governor to do be added to the moneys, which the public 
directly, nor can the use or the refusal of treasury refunds to them out of the sum, 
the intervention, which they provide for, which they lodge in - the treasury under 
be made the consideration for a bargain the section. The Attorney-General for 
or the instrument for exerting pressure. Jamaica contests this on the grounds that 
It is not enough that the sections should no part of the undertaking was at the 
be resorted to, as they doubtless were and time of the License intended to be or 
must be bona fide for public reasons ; they authorised to be created outside the 

must be resorted to according to their parishes of Kingston and St. Andrew; 

terms and only for their expressed ob- that the words in Section 20 (6), “ the 

J ec * s * several road authorities over or along or 

A separate question is raised in this across whose streets or roads the licen- 
appeal, unconnected with the powers of sees run their cars ” (which road authori- 
se Executive or the operation of the ties do not include the parish of St. 
Tramways. When the appellants were Catherine), make it plain that all that is 

mcorpQratea by Law 33 of 1897, and intended is a refund of the rates paid to 

obtained the License, their scheme con- the parishes of Kingston and St. Andrew 
tern plated a power-house and tramways, out of the sum lodged in the treasury, 
all contained within the parishes of “ as and by way of return to the road 
Kingston and St. Andrew. Section 20 authorities for the use of their roads ” ; 
(. ) of the License provided that “ the and that an application of the clause to 
licensees shall, as and by way of return St. Catherine’s rates could only be 
to the road authorities for the use of authorised if the Act of 1898 had contain- 
their streets and roads, pay into the public ed words appropriate to extend it, at the 
treasury a sum of money equal to 4 per time when the powers of selecting a site 
cent, of the gross receipts of their under- for the generating station were extended, 
taking ; any sum so lodged shall be applied The contention of the appellants claims 
in repaying to the licensees all rates and too much. Their powers were extended in 
taxes, the proceeds of which are devoted 1893 by Law 35 of that year, Section 1 to 
to parochial purposes, except water rates, the “ transaction of any business necessary 
which shall have been paid by them or incidental to any of the purposes of 
during the preceding six months, and the this company. ” Whatever buildings they 
balance shall be divided by the Gover- might erect or whatever works they might 
nor in Privy Council between the several construct in Jamaica in execution of their 
road authorities over or along or across extended powers would be locally rateable, 
whose streets or roads the licensees run and even though they had no connection 
their cars. ” It was afterwards found either with generating power for their 
that the Rio Cobre, in the parish of Kingston tramways or with operating 
bt. Catherine, afforded a favourable site them, they would, on the appellants’ con- 

tor generating electric current by water struction of the words “ all rates 

power, and accordingly the actual power- which shall have been paid by them ” 
house is now erected in that parish at a lead to a further deduction in diminution 
s pot twenty-erne miles from the parishes of the rent payable by the appellants for 
ot Kingston and St. Andrew. In obtaining the use of the roads in Kingston and 
legislative sanction for this change in St. Andrew’s parishes. This the appellants 
tnem undertakmg under Section 5 of Law disclaim, but the disclaimer is politic not 
ot 189 °» the appellants did not procure logical. To avoid a rednetio ad absnvdnm 
tne insertion of any words bearing upon they virtually have to amend Section 20 
ec ion 20 of their license, or giving them (6) of their License by inserting words, 

r d , e °* recou P ment f° r the rates, which would make it read 44 all rates and 
wmch of course they pay for their power- taxes which shall have been as. 
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sessed on their tramways undertaking, 
or any part thereof, and paid by them 
during the preceding six months.*’ 

On the other hand the scheme of Sec- 
tion 20 is this : The appellants use the 
roads in the parishes of Kingston and St. 
Andrew, in which they are rate payers in 
respect of their lines and works, a good 
deal more than ordinary rate- payers do ; 
accordingly they are to pay rent for a 
way-leave and that rent is to be in respect 
of their excess user over that to which 
they would be entitled as simple rate- 
payers or as members of the public. The 
rent is a percentage on their gross receipts 
without even first deducting rates paid. 
Rates must be paid at one time and 
annual gross receipts may be ascertain- 
able at another, and conceivably the rates 
paid may equal or exceed 4 per cent, on 
the gross receipts for the year selected. 
To avoid claims for return of money over- 
paid, the machinery adopted is payment 
into the treasury of 4 per cent, on the 
gross receipts, with a subsequent refund 
of a sum equal to the amount of rates 
paid, and an appropriation of the balance, 
if any, among the road authorities. This 
shows that the equalisation intended is 
between rates paid to the parishes of 
Kingston and St. Andrew and a rent for 
way-leaves, measured by the excess of 
4 per cent, of the company’s gross receipts 
over such rates, if any, and payable also 
to the same parishes, as being the road 
authorities. It is true that if, as was ori- 
ginally intended, the appellants had erect- 
ed their power-house in Kingston parish 
or St. Andrew’s, the amount of the rates 
thereon would have been added to the 
sum to be refunded to them out of the 
treasury under Section 20 ( b ) of the 

License, hut if they do not erect the 
power-house there they pay no rates on it 
there, and accordingly get no deduction 
or refund in respect of it. When for their 
own purposes they sought powers to erect 
it in St. Catherine’s parish, it was their 
business, if they wished to bring the St. 
Catherine’s rates under Section 20 (6) to 
have procured the insertion of words for 

the purpose. 

Between these conflicting arguments 
their Lordships are of opinion that the 
latter is right, and that in the result the 
appellants’ action was rightly dismissed 
upon the subordinate issue as to the 


St. Catherine’s parish rates, but other- 
wise should have succeeded. The only re- 
lief claimed was by way of declarations of 
rights, and their Lordships think that the * 
following declarations should have been 
made : — 

(a) That the plaintiff company has the 
right under the License, as well in res- 
pect of market cars as of ordinary pas- 
senger cars, to charge each passenger for 
one journey by any one car between 
any two points on its regular route in one 
district, a fare not exceeding 2d. in the 
case of cars other than market cars, and 
not exceeding three-fourths of the ordi- 
nary passenger tariff in the case of market 
cars, and is not under obligation to run 
any of its cars over more than one of the 
routes, which it fixes by public announce- 
ment, or to give-transfers or transfer tickets. 

(b) That the Governor in Privy Coun- 
cil is not entitled under Section 35 of the 
License to withhold consideration of a 
time-table submitted to him or to refuse 
approval of it on the grounds only that it 
does not provide for the running of 
through cars or for the running of cars 
on any particular route, or on the ground 
only that the plaintiff company refuse to 
give transfers or transfer tickets. 

(c) That the Governor in Privy Council 
is not entitled under Section 13 and Sec- 
tion 37 (2) of the License, or either of 
them, to withhold consideration of a time- 
table for market cars submitted to him, 
or to refuse approval of it, only on the 
grounds mentioned in declaration ( b ). 

(d) That the Governor in Privy Council 
is not entitled, either in respect of ordinary 
passenger cars or of market cars, to 
make the exercise of his powers under 
Sections 13, 35 or 37 of the License res- 
pectively, conditional upon the plaintiff 
company’s running cars on a route indi- 
cated by him, or to refuse to exercise 
them unless the plaintiff company agree 
to run cars on a route indicated by him, 
or to prescribe or require that cars shall 
start from or run to any points or pro- 
ceed by any route prescribed by him, as a 
condition of or as part of the exercise of 
his powers thereunder. 

(<•) That the rule respecting market 
cars, dated 20th February, 1912, is ultra 
vires so far as it imposes on the plaintitt 
company the route which their cars are 

to follow. 
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Their Lordships will accordingly hum- 
bly advise His Majesty that this appeal 
should be allowed with costs, that the 
judgments of the Supreme Court of 
Jamaica entered on 11th September, 1913, 
and the judgment of the Chief Justice of 
Jamaica in favour of the defendant, dated 
30th May, 1913, which it affirmed, be set 
aside, save in so far as they refused to 
make declaration (K), and decided against 
the plaintiff’s claim to deduct the St. 
Catherine’s parish rates and that judg- 
ment be entered for the plaintiffs in the 
action for the aforesaid declarations, with 
costs in both Courts. 

s. a. R. A ppeal partly allowed. 

A- I. R. 1914 Privy Council* 

^From Allahabad). 

24th April 1914* - 

Lords Moulton and Parker of 

Waddington, Sir John Edge and 

Mr. Ameer Ali. 

Ram Sewak and others — Appellants 

v. 

Jagannath — Respondent. 

Privy Council Appeal No. 1 15 of 1913. 

Allahabad Appeal No. 15 of 1912 . 

(a) Hindu Law — Alienation by widow, to 
pay prior debts — Nature of debts which is 
usually mentioned facilitates proof of neces- 
sity. 

When a person is lending money to a Hindu 
widow to pay off prior debts, their nature is 
almost invariably recited in the bond. Such 
recital very much facilitates proof, the necessity 
of which the lender himself always anticipates. 

[P. 295, C. 2.] 

(b) Hindu Law — Alienation by widow ' to pay 
off prior mortgage by another limited owner— 
Prior mortgage must be shown to be for neces- 
sity . 

Where an alienation by widow is alleged to be 
made to pay off a prior mortgage by another 
prior limited owner, the prior mortgage must 
itself be one for necessity. rp 295 C 9 1 

The judgment of the High Court of 
Allahabad (Richards, C. J. and Bannerji, 
J.) was delivered on 7th February, 1912 ; 
The appeal was allowed and therefore an 
appeal was preferred to the Privy Council 
The judgment of the High Court was as 
follows : — 

This appeal arises out of a suit on foot of a 
mortgage, dated the 23rd of November, 1886 
The mortgage was made by one Mst. I<aj Kunwar 
the widow ol Moia Dm. The principal amount 
secured by the mortgage was Rs. 6,500. At the 
date when the suit was instituted no less than 
Rs. 22 iOi were due for principal and interest. 
The plaintiff however only claimed Rs. 11 000. 


The defendants amongst other defences pleaded 
that there was no legal necessity for the loan. 

The learned Subordinate Judge in referring to 
this issue says “I must say that the evidence of 
legal necessity is meagre general and not very 
convincing.” 

The bond being made by a Hindu widow it lay 
upon the plaintiffs to show that there was legal 
necessity for the loan. So far as the evidence 
goes there is nothing to show that Mst. Raj Kun- 
war was left unprovided for. On the contrary 
she appears to have had some 16 villages which 
were apparently unincumbered some possibly 
for a mortgage made by another widow named 
Mst. Kastori, to which we shall presently refer. 
The mortgage itself will be found at page 19 of 
the appellants book. It recites that she is making 
the mortgage in order to pay off a debt due by 
her husband’s elder brother’s wife Mst. Kastori, 
and also to pay debts due by herself. It is 
particularly to be noticed here that there is no 
mention of any prior mortgages whatsoever. 
It is proved by the evidence that there was a mort- 
gage by Mst. Kastori. dated the 25th of Novem- 
ber, 1881 to secure the sum of Rs. 2,000 but the 
bond speaks of a debt due by Ms#. Kastori and 
not of a mortgage by her. The absence of all 
mention of the bonds is not without significance. 
When a person is lending money to a tHindu 
widow to pay off prior debts, their nature is 
almost invariably recited in the bond. Such 
recital very much facilitates proof, the necessity 
of which the lender himself always anticipates. 
Assuming for a moment that the bond was 
given in part to pay off a mortgage of Mst. Kastori 
there is no evidence whatever to show that Mst. 
Kastori who was herself a Hindu widow with 
limited interest had any legal necessity for rais- 
ing the loan. 

It is next said that the loan was in part taken 
to discharge two other mortgages, one, dated the 
11th of January. 1883 and the other 
16th of July, 1885, to secure Rs. 3,000 and 
Rs. 2,800 respectively. These bonds were made in 
favoui of one Kbushali. Again we must draw 
attention to the fact that there is no mention of 
these bonds in the bond in suit. The amount of 
money raised would not be sufficient to anything 
like discharge the principal and interest due on 
these bonds and as a matter of fact there is noth- 
ing whatever to connect the bond in suit with the 
bonds of the 11th of January. 1883 and the 16th 
Ol July, 1885, except the oral evidence of certain 
witnesses produced’ by the plaintiffs. Evidently 
the learned Judge from the passage in his judg- 
ment. which we have quoted, placed the smallest 
possible reliance upon oral evidence. We have 
considered the evidence of the witnesses in- chief 
and in cross-examination, and we can place no 
reliance whatever upon it. It is vague and 
unconvincing and the evidence of the several 

witnesses is not consistent one with the other So 

far as it goes it is to the effect that the loan was rais- 
f , or , th , e P ur Pose of settling and discharging all 
the liability of Mst. Raj Kunwar to Khusliali in 
whose favour all the 3 bonds namely the bond of 
the 25th of November. 1881. the bond of the 11th 
?LJ anuary * l 883 and < he bond of 16th of July 
1885, were The learned Subordinate Judge assu- 
m$s that the bond in question was given to dis- 
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charge these 3 mortgages, and it is here we think 
that he went wrong. Even assuming that the 
bond sued upon was given to discharge in part 
at least these bonds, he says that Dwarka Das. 
who succeeded Mst. Raj Kunwar, recognised 
the validity of the bond of the 8th of January, 
1883 and the bond of the 16th of July, 188 5, be- 
cause he actually discharged them. It is quite 
true that Dwarka Das succeeded to the property 
on the death of Mst. Raj Kunwar. It is also 
true that he in fact discharged the two bonds of 
the 11th of January, 1883 and the 16th of July, 
1885. We need hardly say it does not follow 
that because Dwarka Das discharged these bonds 
that the loan in favour of the plaintiffs was raised 
for the same purpose. In fact if the loan which 
was raised on the plaintiffs mortgage discharged 
these bonds there would be no necessity for 
Dwarka Das to subsequently pay them off. It is 
said that the loan only discharged the principal 
and interest on foot of Kastori s bond and the 
interest due upon the two later bonds. We have 
only to point out that this is mere surmise. There 
is no evidence of any witness that the loan was 
raised for the purpose of discharging principal 
and interest on the first bond and the interest on 


the later ones and again we may point out that 
there is not a word to this effect in the bond 
itself. The claim itself is somewhat suspicious- 
It is entirely unexplained why it was that no suit 
was brought until within two days of the expira- 
tion of the two years grace allowed by the Limi- 
tation Act of 1908. The fact the plaintiffs waited 
till the amount due had swelled to the enormous 
sum which we have already mentioned, proba- 
bly far exceeding the value of the property sug- 
gests that the bond may have been discharged. 

In our opinion the plaintiffs failed to show that 
the loan was taken for legal necessity. 

We accordingly allow the appeal, set aside the 
decree of the learned Subordinate Judge, and 
dismiss the suit with costs in both Courts includ- 
ing in this Court-fees on the higher scale^ 

The decision of the Privy Council 

was as follows : — £ 

Lord Moulton Their Lordships; 
will humbly advise His Majesty that this: 
appeal ought to be dismissed with t 

COStS * Appeal dismissed . Ir 
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